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a?-  Orden  Jbr  any  of  our  publicaHoM  »fll  b«  profflpflj  attended  to,  and  bound  volumes 
■eat  by  nuU  to  aay  post-offioe  in  the  United  States  on  receipt  of  the  price. 


Wx  mrite  the  attentiixi  of  the  profeseion  to  oar  extensive  and  continDally  Increasing 
stock  of  Lav  Books,  both  Fonign  and  DomesUo,  embrai^ng  every  branch  and  depart- 
Ksnt  of  jDrisprndaac*,  tncloding  many  rare  and  vahtable  French  woiks.    Calalogaet 


FABSOITB    ON   UABTmSE    Z>&V. 

A.  Treatise  on  Maritime  Law,  inclnding  therein  the  Law  of 

Shipping,  the  1«*  of  Inaursnce,  and  the  Law  and  Practice  of  Admirttltj. 

By  Hod.  ToEOPHiLirs  Fassons,  LL.  D.,  Dane  Fn^Msor  of  Law  in  Har- 

▼ard  UniTenitf.    Id  2  vols.    Bto.    $11.00. 

The  Pnblisben  of  this  vork  ofifer  it  to  the  profession,  in  the  belief  that  it  will  supply 
an  actoal  and  an  Important  want  Tbe  Law  of  Shipping,  the  Law  of  Uarine  InsnroDce, 
and  the  L«w  and  Pinctioe  of  Admiralty,  are  here  considered,  not  as  Independent  and 
isoWed  topics,  as  tliey  are  in  the  treatlsei  now  in  use,  but  as  branches  fhnn  one  stem, 
which  ii  Maritime  Law.  The  flret  book  contains  the  LawoTSblppIngj  the  second,  the 
L««  of  Uarioe  Insnranoe;  the  third,  the  Law  of  Admiralty;  and  the  fooitb,  the  Prac- 
tice of  Admindty:  tbe  second^  third,  and  fourth  books  being  eoDtained  in  the  second 
valome.  It-is  conSdently  hoped  that  the  stndent  and  the  practising  lawyer  will  Bnd 
thst  these  volnmet  present  all  the  qneatioiu  unggested  by  either  of  these  topici,  QIos- 
tiBtad  with  all  the  iig^  derivable  from  an  exhamtive  inveatlgatioii  of  the  aathorities  of 
this  conntiy,  of  Enghui^  and,  to  some  extent,  of  Continental  Enrope;  while  the  leading 
case*  are  so  fUly  stated,  and  all  the  aathoriUes  so  citod  and  eiranged,  as  to  facilitate 
any  tbitber  inquiry. 

"  Tbe  propriety  of  nidting  in  a  tingle  work,  Shipping,  Inaurance,  and  Admiralty,  is 
ebvlona.  Almost  every  case  in  ininisnca  involveB  qaestiooi  in  the  taw  of  ihipping. 
By  a  jodicioasnsaof  notes  and  by  bringing  these  snbjects  ti^ther,  and  thereby  saving 
bnndreds  of  pages  of  repetition,  the  author  is  able  to  say  as  mach  upon  each  topic,  as  is 
fbnnd  to  the  most  TOlon^aoos  tieatises  npon  that  alone.    The  profession  is  Indebted  Co 
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the  anOior  for  giving  ni  Id  two  Tolnmes,  irhkt  tlie  precedeali  bavs  ttxigbt  at  to  look  (br 
In  half  >  dozen. 

"  la  erety  inatanco  in  wliEch  we  hnye  examined  ft  qneation  eonstdered  in  these  toI- 
nmei,  wa  ha,n  foand  a  men  Uiorongli  ^coasion,  and  a  l&rger  and  better  collection  of 
cases,  UiBji  in  any  other  treBtiae,  liDweier  volaminoni. 

"  We  think  they  will  add  to  the  anthm-'s  repnCatlon,  and,  tor  commim  lue,  will  inper- 
lede  eveiy  thing  else  in  the  same  field."  —  Bmlon  JiiverUttr. 

"  The  work  before  us  has  nuniebed  lo  the  profesaion  an  anutabla,  thoroogh,  and,  at 
the  same  Ume,  comprehentive  treatise  on  maritime  law  and  the  principles  of  admlnltjr 
practice.  There  is  nothing  e««ential  left  ont;  every  thing  pnotically  valuable  is  pre- 
sented. Ve  cannot  ezpreel  in  loo  strong  terme  our  approbation  of  tbs  work." —  Cbn- 
wurciiU  BuBOia. 

"  The  main  and  diatingaialung  feature  of  this  trvatiie,  U  the  o(«ineotIng  the  law  of 
shipping,  marine  insnmnce,  and  the  Jaw,  jnriepmdeDce,  and  practice  of  admiralty  in 
one  work ;  and  the  adianCsfte  of  aach  a  combination,  must  be  obvious  to  all  in  the  pro- 
fesaion.ODoccoiuit  of  the  mutoal  dependence  each  ■abjeotmitaioa  (0  everf  (Kher ;  and 
the  whole  trork  bears  evidence  of  the  greateat  diligence  in  collecting  all  the  eziating 
caaoB  and  aothorlties  npon  every  qnastion,  and  of  the  employment  to  lioir  fnllaet  eitent, 
of  the  analytical  powers  which  Trof.  Parsons  posaeaaea  in  an  eminent  degree." —  (Tui- 
ingbm  Stata  and  ITnon. 

"  After  the  devotion  of  eight  years  to  the  preparation  of  the  work,  Mr.  Persona  has 
BQcceeded  in  presenting  many  principlea  of  maritime  law  in  a  novel  point  of  view,  and 
introdnced  a  acienUSo  nnity  into  the  condderftUon  of  topics  which  have  heratofiire 
been  regarded  as  isolated  and  Independent. 

"  With  the  peculiar  facilltleg  affin^ed  by  his  official  position  fw  the  aatiabotory  per- 
formance of  liis  task,  Piof.  Parsons  has  prodnced  a  work  bo  leas  remarkable  for  il>  cod- 
denaatkni  of  an  inunenie  store  of  legal  knowledge,  than  tor  ita  amplitude  of  expoaitton, 
cleameu  of  method,  and  vigorooa  movement  of  style."  —  Nae  Tork  Tribune. 

"  This  is  a  work  of  great  vahie,  by  a  writer  of  ftolcnowledged  profesaiooal  ability.  To 
members  of  Uie  bar,  and  to  merchants  and  nnderwrilws,  it  wiU  prove  very  aooeptablb" 
—  JVev  Tori  Omritr  aiid  IJiiquirtr. 


TnxmSD   WEATBB   DIQBBT. 

VOL.  ZTIIL,  lOB  IBES. 

United  States  Digest ;  coataining  a  Digest  of  the  Decisions 
of  tbe  Courts  of  Common  LsiW,  Eqnity,  and  Admiral^,  in  the  United 
States,  and  in  England,  for  the  year  1858.    By  Geoboe  S.  IIai.e,  £^. 
Eoyal  Sto.    $5,00. 
"  The  Annual  Digest  haa  lor,"  ainee  beoome  indiapeoaatilB  to  the  practitioner;  it  ta 

Impoariblre  without  each  aid  : .  Keep  pace  in  xny  degree  with  the  time*."  — Zou  JU- 

"  Tlie  above  wotk  Is  w  well  known  to  tbe  profec  m,  that  It  to  only  neeeesary  to  tn- 
DOnnoe  that  a  new  volume  is  oat  The  present  volmne,  the  Seventeeclh,  Ii  worthy  of 
ita  predeeoasora.  Lawyer*  who  have  acceu  to  all  the  Reports  of  all  the  Slates,  know 
how  valuable  the  whole  aeries  is,  to  enable  them  to  find  the  discosdoQ  of  the  conrCa, 
and  thoee  who  have  not,  will  And  in  tbe  complete  United  States  Digest  the  oolysnb- 
stitnle."  — ImIiiJS*  Owner. 

"  This  la  the  second  volume  of  the  third  Digest  prepared  under  the  anpervlaion  of  it« 
present  editor.  In  tlita  volimie,  Hr.  Hale  has  carried  atill  further  the  improvement*  that 
iiiaAedltapredeoeHor,andwenofKimQBhaaal*tanoe  to  the  profauion."  —  JVsb  Tork 
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QRATV   KBPOBTB. 

Reports  of  Cases  Argaed  and  Determuied  in  the  Supreme  Ju- 
didal  Camt  of  HMMcbosetto.    B7  Hobace  Geat,  Jr^  Esq.    VoL  YU. 
Sto.    (5.00. 
**Mr.  Qny'i  Beporti  arc  ooilbniilf  wel  done,  and  wo  can  onl;  add  to  our  remaiks 

m  Uie  eullar  ti^didbc,  Omt  then)  ie  no  appe&niice  of  uij  dlmiuatlon  of  lenl  or  kbor  on 

tha  p«t  of  ttn  louiwd  sditor."  —Lap  Shorter. 


Kn.I.tATtD    ON   TOBTB. 

The  Law  of  Torta  and  Private  Wrongs.     By  Francis  Hil- 

UABS,  Esq.,  wttboT  of  the  "  Lsir  of  Mortgagee,"  etc.    2  vols.  Svo.  SIO.OD. 

■*  The  lathn  b  ontitled  to  the  credit  of  conceiving  ths  plRD,  nai  execnting  it  with 

laaming  uid  &biUt}r The  antbor  deaema  'empliatJc  oamnHmdHUon  for  hit 

•ttcmpt  to  reduce  tbeprlDciplsa  of  law  to  a  popular  fonn."  —  Naa  Torh  TriiwBt. 

"  In  the  Tsrioos  worki  on  pleading  and  practice,  evidence  and  niii  priiu,  the  Btndent 
■li^  gather,  altar  paiofnl  warch,  TBgne  aod  nadigeeled  leamitig  upon  the  nmnaraui 
vTQOgi  lecogniied  bj  the  law ;  but  a  iTitematie  and  comprehensive  view  at  the  vbole 
mbject  hai  nertir  before  beeo  let  before  him We  havs  thni  endearorsd  to  indi- 
cate the  thonra^  and  ezhaiutiTe  method  In  which  tbl*  compreheoBtTe  snt^ect  hai  been 
treated.  A  very  complete  Indea  periboft  the  woifc,  ud  renders  !ta  treaniTea  of  legal 
to*  imUMdlatalf  avulable  to  tbe  pracUalng  lawTor."  —  Axfm  QmrUr. 

"Thia  ii  tmlj  as  original  work — the  flr»t  book  ever  pnblished,  derotod  expreuly 
and  lolelj  to  torta  01  private  wrongs.  — Judge  HiUlard  wai  necessarily  obUged  to  oon- 
■tnct  Us  own  method  of  treaCmeat.  He  has  been  emiuently  eucesssnil  Hit  judicious 
■mngBDMnC,  and  hi*  clear  style  prevent  aS  conl^ision.  The  piscljtloner  can  readily 
tDm  to  tlie  reqniuta  aaUunity;  and  ths  stud  ect  wUI  find  himself  easily  mastering  a  dls- 
tiact  deputmeat  of  liie  law,  which  elsewhei«  he  will  find,  not  only  widely  scattered, 
bat  often  artificially  tr«al«d."  —  Baritm  Joumal. 

"  SDch  B  work  has  been  greatly  needed,  and  its  execuUon,  by  such  a  clear  writer  an 
MDipvteDt  lawyar  ai  Ur.  Billiard,  must  be  accepted  as  a  positive  gain  to  the  bench,  a 
wdl  ai  to  the  bar."  —FkOadtiiliia  Ptat. 


3ISH0P   on    CBUaXNAL    IlAV. 

Commentaries   on   the   Criminal   Law.     By   Joel   PfiBNTlsa 
BuHOP,  Eaq.      Second  SditioD,  leraed  and  enlarged.     2  vds.    Svo. 

^^^Htafi  alMt  itnoge,  that  in  thi*  coantcy  (Gnglaod)  no  such  work  ag  a  philoeophl- 
c4kiriNi^4^.Ci^i°>i  ^iTin&oteziits.  .  .  . 

"  9*  torn  finMd,  after  do  slight  examination,  a  favorable  opinion  of  Ur.  Bishop's 
book.  Sore  we  bib,  AbII  events,  that  the  author  is  reoUy  a  consoJeuQoDS  writer,  and 
•qoaOy  sore  wa  are  thatte  is  quite  sufficiently  self-reliant,  and  not  likely  very  readily 
to  be  lad  astray  by  enoneous  ^icta  or  IJdIacious  reasoning. 

"  Ur.  Bishop  treats  Ills  colyect  in  a  phllosophloal  spirit ;  and  althou^  we  might  not 
ahniyi  »gcet  in  his  etmoloskras,  oar  Impreasion  on  locddng  through  thi*  vdmne  is  very 
itKMlg  Uiat  he  is  a  pains-talcing,  and  truth-loving  writer,  and  we  can  affirm  tiiat  in  style 
ha  is  rastly  inperior  to  the  great  majority  of  writers  of  law  books  In  this  couotry,  who 
>oa)d  do  well  in  their  own  treatise*  to  imitate  the  exoelleoces  which  throughout  these 
ftgn  m  iliaoiaaOf  ^pwit."  —  Londom  Itiae  MagatiKt  ani  Btfitu,  lfo9.  lUB. 
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"  As  Bu  elementaiy  irork,  I  eonilder  it  ona  of  Mgli  merit,  the  obrioiu  reiult  at  Im- 
meiiss  labor,  a  good  power  of  uiRjfsIi,  and  ons  eTinciog  great  accot&cy  and  fViln«H  of 
■totement  of  elBillent*i7  principle*,  oiiBiiged  in  a  cliai  aod  malhodical  oider."  —  £i!- 
traet/ran  a  LetUr/ran  Ben.  Bmry  ffiuWum, 

"  W«  look  Dpon  thia  toeotiM  u  a  volaible  addition  to  onr  legal  UteraCnio,  and  H  a 
credit  to  iti  anthor."  — Z-no  BtporUr. 


AKTS'S   SHODX!   IBIiAIO)   3tEP0BT& 

Reports  of  Casea  Ai^ed  and  Detennined  in  the  Supreme 
Coart  of  Khode  Island.  Bj  Hon.  Samvel  Axes.  Vdume  U  Being 
Vol.  y.  of  the  Rhoda  Island  Reports.     Sto.     $5.00. 

"  The  preseDt  reporter  la  the  learned  Chief  Justice  MmMlf,  and  the  l>ook  bean  eT^ry 
mark  of  the  careM  indnstry  and  snpervision  of  a  really  learned  and  paimtakiog 
reporter,  frbo  does  not  mean  that  bis  ftvoritasdonee  of  jariepnidance  should  Bofferl^ 
neglect,  careleasnew,  or  inooropetenoy."  ^  Jiatrkan  Lav  Stgiiter. 


VHtl'TESi    8TATCB   Zi&WS. 

BT  AUTHORITY  01  CONQBSSS.     NXW  TOLUm. 

The  Statutes  at  Large  and  Treaties  of  the  United  States  of 
America,  from  December  3,  1855,  to  March  3,  I8S9,  and  ProclAmations 
nnce  1791.  Edited  b^  Gkobqs  Minot  and  Geobob  P.  Samobr,  Eaqa. 
Vol  XL    B07a^eTo.    »4.00. 


BTOBV    ON    FARTNEBBHIF. 

Commentaries  on  the  Law  of  Fartneiship  as  a  Branch  of 
Commercial  and  Maritime  Juriqiradeoce,  with  Occoaooal  ninstrations 
from  the  Ciril  and  For^gn  Law.  B^  Hon.  Joseph  Stobt.  FtAh  £i& 
lion,  revised  and  enlarged  bj  E.  B.  Beitoett,  Esq.    Sro.    SC.&0. 


8T0RT    pn   PBOKOBOBT   NOTES. 

nw  KDiTion. 
Commentaries  on  the  Law  of  IVomiBBory  Notes,  and  Gaaran- 

tiea  of  Kotei  atid  C3iecka  on  Banks  aitd  Banken,  with  Occamonal  lUoetn- 

tiong  from  the  CiHnniercial  Law  oC  tbe  Natjona  of  CcHitinenta]  Europe. 

By  Hon.  JosKPB  Stort.    FiAh  Edition,  reyised  and  enlarged  b;  £. 

H.  Bekkzit,  Esq.     8vo.     S5.50. 

"The  woika  of  the  late  Mr.  Jnstice  Story  are  among  the  clashes  of  legal  Bleratore  tn 
tbe  Engliafa  language,  and  new  editions  are  repeatedly  called  tOr.  The  91th  editloni  of 
his  admirable  CunmeaCariea  on  the  Law  of  Partnership,  and  Conmientaries  on  the  Law 
(rfPromiasory  Kotes,  haTe  raoently  been  publiahed  by  Uegais.  LrrTLX,  Bbowx  Sc  Co., 
of  Boston.  These  hare  been  prepared  by  Ediii;mi>  H.  Baa j art,  Eiq.,  a  very  learned 
and  indefatigable  editor,  who  has  examined  and  cited  all  the  recent  Engliah  and  Ameri- 
can cases,  end  het  made  nnmerons  additions  both  to  the  text  and  notes,  especially  in 
the  work  on  Partnenliip.  These  new  ediUons  will  aapenede  former  ones,  as  the^  em- 
body the  snbgtance  of  the  decisions  on  the  Tailons  sutgeots  of  the  Conunentarles,  down 
to  tLe  i^esent  year."  —  Nea  Tort  Journal  of  Oaaatrct. 
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VALUABLE   LAW   BOOKS. 


Commentaries  on  American  Law.    By  Hon.  James  Kent. 

Ninth,  and  eotarelj  revised  Edition.    By  Hon.  Wu-luh  Kent.    4  vols. 

8tol    (16.00. 

"  It  ii  raguded  bj  all  u  &n  imperiahable  addlUon,  at  once  to  ths  literfttore  and  sc). 
•oca of  tbe  Ikv.  It  i»  Jbnnd  in  the  library  of  eveiy  Iftwy«r  of  overy  State  in  the  Union; 
■.ad  in  all,  its  diligant  itady  baa  becomo  a  neceuaiy  port  of  legal  edncBtion.  By  tho 
niflrafe  ot  the  in«t  eoUghtoned  of  the  profexion  in  Enftland,  >e  -well  as  in  the  United 
StaUa,  H  haa  attuiMd  a  Szed  and  permanent  ranlc  It  Is  with  the  immortal  Commentft- 
-  tisa  on  the  Lam  of  England,  that  thoae  on  American  Law  are  now  claued,  and  the 
&am«a  of  Blackstons  and  Kent  are  fated  never  to  be  disjoined."  —  Lav  Jltporltr. 


JJUnrED    STA^ISB    SUPREKE    COURT    DEOISIOITS. 

Reports  of  DetSsioos  in  the  Supreme  Conrt  of  the  United 

States.    With  Notes  «ad  a  Digest    By  B.  B.  Curtis,  one  of  the  Associate 

Justices  of  the  Conrt     In  22  vols.  Bvo,  including  a  Digest.     S66.00. 

ntH  Stporli  eompriit  Ai  Qua  reported  by  DaSat,  4  mb. ;  Orandi,  B  ddIi.  ;   Whtalon, 

13  mlt. ;  Ptiart,  16  coll. ;  Hauard,  IT  vol*. ,-  ina^W  toll.     TKty  ampriii  lAs  tnlire  pt- 

Tii>J/romAtorigmofat(burttolh»cloieiiftlieDeceiiAtrTerBi,lSSi.     Iks  Oalalogtie 

prictif»«  Olda«rinu$Sxa.     Judgt  Cunu'ie^tion  U  offtred  at  Iht  ha  price  of%3a 
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axaninatioa  of  tbe  text  hu  discloied.  I  hive  endeavored  to  give,  in  the  head-notea, 
Hm  n^tanoe  of  each  decision.  Tbey  are  designed  to  sliow  the  points  decided  by  the 
Court,  not  tbe  dicta  or  reasonings  of  the  Judges.    To  eacb  case  Is  appended  a  note  re. 
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m  has  been  ovefroied,  doubted,  qualified, 
ipplications  have  been  made  of  the  same 
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THE  YOUNG  MEN  OF  THE  UNITED  STATES. 


Gentlemen:  — 

I  DEDICATE  to  you  this  first  volnme  of  my  work  on  the 
Criminal  Law.  It  aims  to  introduce  you  to  legal  studies, 
while  It  instjncta  you  concerning  its  particular  topic.  For 
I  see  no  reason  why  all  the  young  men  of  our  country 
should  not  know  something  of  the  laws  of  the  country. 

All  have  to  choose  their  several  callings  of  life ;  all  have 
to  cultivate  their  minds;  all  owe  duties  to  themselves,  to 
one  another,  to  the  government  under  which  they  live. 
None  of  these  things  can  be  done  wisely  by  him  who 
never  opens  a  book  of  the  law. 

In  the  first  place,  the  calling  of  life  leads  to  prosperity 
or  adversity,  to  happiness  or  unhappiness,  as  it  is  chosen 
well  or  ill ;  and  it  is  the  one  or  the  other  to  the  exact  ex- 
tent of  its  harmony  or  want  of  harmony  with  the  mental 
and  physical  capabilities,  and  inherent  nature,  of  the  par- 
ticular person  by  whom  the  calling  is  undertaken.  But  the 
errors  of  the  people  concerning  legal  studies  and  pursuits 
are  such,  that,  whenever  a  young  man  consults  them  in- 
stead of  books  of  the  law,  he  almost  necessarily  is  led  to 
think  himself  adapted  to  the  profession,  if  he  is  unadapted ; 
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and  unadapted,  if  be  is  adapted.  In  no  way  can  he  learn 
whether  he  has  fitness  or  not,  only  by  reading  some  sait- 
able  legal  treatise.  If  he  attends  a  court  of  justice,  and 
observes  the  course  of  a  trial  there,  be  gets  false  impres- 
sions ;  for  he  does  not  see  the  movements  made  behind  the 
curtain,  neither  does  he  observe  any  thing  of  those  other 
intellectual  and  physical  labors  which  absorb  the  greater 
part  of  every  lawyer's  energy  and  care.  Therefore  no 
young  man  should  suffer  the  period  for  choosing  his  oc- 
cupation to  pass  without  perusing  some  legal  works,  to 
assist  him  in  his  choice.  He  who  heeds  not  this  sugges- 
tion may  misa  a  valuable  prize  of  life,  or  may  incur  incal- 
culable adversity. 

In  the  next  place,  the  cultivation  of  the  mind  is  an  ob- 
ject of  the  highest  interest  to  every  young  man.  Yet  no 
young  man,  whatever  be  his  present  or  prospective  calling, 
can  travel  for  a  space  however  short  in  the  ways  made 
luminous  by  those  venerable  lights  which  age  afler  age 
has  multiplied  as  they  have  shone  over  our  jurisprudence, 
without  finding  his  own  nature  becoming  brighter,  and  him- 
self better  fitted  for  every  earthly  work.  For  experience  has 
shown,  what  is  equally  taught  by  reason,  that  no  study  is 
comparable  with  the  law  for  giving  the  mental  strength 
and  the  practical  acumen  necessary  in  all  the  other  labors 
and  duties  of  life.  Not  indeed  ghould  those  who  do  not 
follow  the  legal  profession  become  their  own  lawyers;  — 
prudent  {lersons  who  are  lawyers  are  not  their  own  j — but, 
while  the  division  of  labor  wisely  adopted  among  men  keeps 
each  one  within  his  particular  sphere,  and  so  neither  the 
lawyer  makes  his  own  shoes  nor  the  shoemaker  carries  his 
own  causes  into  court,  this  division  is  followed  unwisely 
when  it  diverts,  from  any  understanding,  any  useful  thing. 
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Finally,  the  duties  we  owe  to  the  community  and  to  on" 
another,  duties  of  a  political  and  of  a  social,  personal,  and 
private  nature,  demand  of  us  some  knowledge  of  the  law 
of  the  country.  Especially  should  he  who  enters  the  polit- 
ical field,  expecting  to  receive  for  even  once  the  suflragee  of 
his  fellow-citizens  for  so  much  as  a  seat  in  the  legislature 
of  his  State,  or  looliing  for  any  other  like  public  trust,  pos- 
sess some  legal  learning.  Without  it,  he  cannot  do  properly 
what  is  required  of  him  in  such  a  place ;  without  it,  no  wise 
freeman  will  give  htm  his  vote.  This  view  need  not  be  en- 
forced by  reasoning;  for  he  who  sees  tiot  its  truth  instinc- 
tively, on  its  presentation;  is  not  to  be  benefited  by  reason- 
ing. 

Those  who  follow  me  over  the  path  illumined,  though  but 
imperfectly,  in  the  present  volume,  will  gain,  I  hope,  some 
secondary  views  of  things  higher  than  those  to  which  the 
foregoing  observations  relate.  They  wilt  see,  yet  indistinctly 
and  remotely,  how  the  light  of  this  earth  is  really  from  be- 
yond herself,  and  is  reflected  and  re-reflected  on  her  face  till 
apparently  she  glows  even  with  a  radiance  somewhat  her 
own ;  how  the  beams  which  the  Father  has  given  his  earthly 
children  are  bent  in  the  children's  hands,  and  thereby  shaped 
for  human  use ;  how  the  Infinite  "Wisdom  is  wisely  limited 
among  men  by  finite  rule,  and  thus  adapted  to  finite  minds ; 
how  the  rays  from  the  Central  Sun,  lighting  up  the  mental 
nniverse,  are  refracted  and  misshapen  and  broken  by  those 
for  whom  they  are  given,  until  in  their  course  they  seem  to 
fade  in  the  outer  night  ;^kw,  in  short,  the  Infinite  mingles 
with  the  finite,  Wisdom  dwells  in  folly,  Light  pervades  dark- 
ness, day  brightens  as  we  go  near  its  Source.  For  though 
the  ignorant  attribute  only  folly  to  our  law,  and  even  some 
gentlemen  of  legal  education  deem  it  a  mere  rude  bundle 
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^m  statutes  and  decisions,  those  who  f(4k>w  me  over  the  path 
to  which  io  these  pages  I  point  them,  will  ieain  that  it  is  a 
system  of  the  wisdom  of  the  Perfect  One  min^iag  with  the 
wisdom  of  his  imperfect  creatmes, —  of^the  Infimie  limited 
by  the  finite, — of  the  shatde  of  the  Etemal  Ugfat  weaving 
the  woof  of  heaven  into  the  warp  of  earth, — of  the  beams 
fitom  withont  the  earth  bent  qa  the  &ce  of  the  eaith  fot 
human  use.  And  while  the  law  is  thns  imperfect,  and  ito 
light  is  thus  only  a  mixtmc  of  the  pore  with  the  impare,  it 
answers  well  to  the  natare  of  man,  which  cannot  endiure 
unmingled  bri^tness,  and  cannot  comprehend  the  perfect. 
This  fact  is  bnt  the  common  one  respecting  all  earthly 
things ;  and  sorely  a  ncience,  not  altf^ther  of  heaven,  bnt 
partaking  of  the  earth  also,  is  worthy  the  stndy  of  beings 
whose  destiny  it  Is  to  live  on  the  earth  before  they  dwell  in 
heaven.  This  is  likewise  the  nniversal  tmth,  that  the  path 
from  imperfection  to  peifectioa  lies  only  throngb  the  ever- 
brightening  imperfect 

I  tmst  Bomettnng  has  been  done  in  this  volome  toward 
satisfying  the*  yet  nncormpted  minds  of  yoiug  men  jost 
entering  the  legal  profession,  that,  in  spite  of  the  croaking 
of  the  ignorant  and  the  prejudiced,  the  trnly  scientific  teach- 
ing of  the  law,  and  the  trnly  practical,  aie  one.  We  hav^ 
had  indeed  what  was  falsely  called  scientific,  which,  not 
being  sncb,  was  not  pracUcal ;  and  the  Falsely  called  prac- 
tical, which  was  neither  scientific  nor  practical  in  fact ;  but 
never  was  a  teaching  either  tmly  scientific,  or  truly  practical, 
which  was  not  likewise  both.        ^ 

Once  more  let  me  say  to  oui  young  men,  that  this  book  is 
for  you.  If  it  serves  to  aid  veteran  practitioneis  at  the  bar, 
to  relieve  the  latwrs  of  venerable  judges  on  the  bench,  to 
Bhed  wisdom  where  wisdom  is  grown  aged  and  gray,  all  of 
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which  I  bope  it  will  in  its  meaaure  accompl^b,  still  its  lead- 
ing object  is  to  assist  you.  From  you  are  to  go  up  the 
opening  coruscations  in  that  future  glory  of  jurisprudence, 
when  OUT  nation,  if  she  improves  her  opportunities,  will 
shine  the  brightest  of  all  the  nations  of  the  earth. 
With  great  consideration,  I  subscribe  myself. 
Your  friend  and  servant, 

JOEL  p.  BISHOP. 
BosTOir,  Feb.  IS,  1856. 
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PREFACE 

TO   THE   SECOND  EDITION. 


Im  presenting  to  the  public  this  second  edition  of 
my  work  en  the  Criminal  Law,  I  have  endeavored  to 
^ve  it  such  improvement  and  final  corrections  of  my 
pen,  as  should  render  it  more  worthy  of  the  commen- 
dation which  hitherto  it  ha^  received.  This  first  vol- 
ume is  thereby  enlarged  nearly  two  hundred  pages; 
the  added  matter  embracing  two  new  chapters  upon 
topics  not  discussed  in  the  previous  edition,  embracing 
also  the  citation  of  nearly  one  thousand  cases  not  re- 
ferred to  in  that  edition,  and  embracing  extensive 
augmentations  of  the  text  throughout.  The  new  sec- 
tions are  indicated  by  the  letters;  but,  in  a  few  in- 
stances, I  have  divided  an  old  section,  placing  the  later 
parts  of  it  tmder  the  letters.  The  number  of  chapters 
is  further  increased  by  the  minuter  division  into  chap- 
ters of  the  old  matter.  But  the  sections  retain  their 
former  numbers,  except  as  already  mentioned.  Much 
of  the  old  matter  has  been  entirely  re-written,  and 
w}iat  is  not  re-written  is  greatly  altered  in  the  form  of 
the  expression.  The  result  is,  that  not  one  section  of 
this  revision  atands  precisely  as  it  stood  in  the  former 
edition. 
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The  preface  T^hich  accompanied  the  former  edition 
is  omitted  from  this,  because  the  more  extended  explar 
nations  of  dementary  things,  given  in  the  introductory 
chapters  of  this  revision,  render  what  was  said  in  the 
preface  unnecessary  here,  and  because  I  permitted  my- 
self to  mar  it,  as  originally  written,  by  adopting  alter- 
ations proposed  by  others,  so  as  to  leave  it  a  very  un- 
pleasing  production  to  me.  And  I  will  say  to  those  of 
my  readers  who  intend  to  become  authors, — Wait  till 
you  are  competent,  then  write  your  own  books. 

The  pufpose  has  been  for  a  considerable  time  grow- 
ing within  me  to  write,  if  life  and  health  permit,  a 
series  of  legal  books  covering  the  entire  field  of  our 
law,  civil  and  criminal.  In  that  series,  the  volume 
here  presented  is  meant  to  be  the  one  first  read.  In 
none  of  the  volumes,  either  written  or  hereafter  to  be 
written,  will  there  be  competition  with  other  authors, 
living  or  dead ;  because  my  works,  in  plan  and  man- 
ner, irrespective  entirely  of  merit,  will  be  found  to 
differ  so  much  from  other  works  on  the  same  subjects, 
as  to  be  indispensable  in  the  estimation  of  those  who 
like  them,  whatever  other  works  may  have  been  writ- 
ten on  the  like  topics ;  while  the  other  works  will  be 
indispensable  in  the  estimation  of  those  who  like  not 
mine ;  and  prudent  lawyers,  whatever  books  they  pre- 
fer, will  not  confine  their  consultations  to  a  single  au- 
thor. This  explanation  may  be  deemed  a  suflficient 
apology  for  what  I  propose ;  but  another  and  sufficient 
reason  is,  that,  since  each  of  us  owes  his  particular  duty 
to  his  fellow-men,  I  deem  mine  to  lie  in  the  direction  I 
have  mentioned,  and  so  I  do  wisely  in  discharging  it, 
whether  the  result  proves  that  others  do  wisely  in 
-  using  my  hooks  or  not.  I  begin  with  the  criminal 
department  rather  than  with  the  civil,  not  merely  be- 
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cause  ihis  order  happens  -to  be  the  more  convenient 
for  me,  but  also  because  it  seems  to  me  to  be  some- 
what the  better  order  for  the  student  The  criminal 
law  is  simpler,  briefer,  more  exact,  than  the  civil ;  there- 
fore, better  as  a  first  study  for  learners,  to  whom,  more- 
over, the  transition  to  the  civil  will  be  easy  and  natu- 
ral. So  let  me  state  here  some  gener^  things  con- 
cerning my  books,  not  intending  to  repeat  the  state- 
ment hereafter. 

Calling  my  books  commentaries,  I  endeavor  to  make 
them  such  in  fact.  What  are  the  nature  and  office  of 
a  commentary  on  the  law  is  explained  in  the  fourth 
chapter  of  the  present  volume.  I  endeavor,  moreover, 
to  give  to  my  commentary  the  completeness  of  a  trea- 
tise ;  and  to  add  to  what  is  strictly  necessary  in  trear 
tise  or  commentary  a  reference  to  all  the  decided  cases 
upon  each  point,  rather  than  a  reference  simply  to 
what  are  sometimes  inappropriately  called  the  leading 
cases. 

The  cases  are  all  examined  by  me  in  the  original 
reports.  I  dnd  them  through  a  method  of  searching 
calculated  to  reach  all  jipon  each  point,  whether  they 
have  been  referred  to  by  previous  authors  or  not,  and 
whether  they  are  contained  in  the  digests  or  not 
Every  part  of  the  work  I  do  personally,  and  every 
period  I  write  with  my  own  hand;  on  the  principle, 
that  no  man  who  does  not  himself  perform  the  whole 
can  do  any  one  thing  about  it  well.  So  far  does  this 
principle  carry  me,  that  I  do  not  suffer  myself  to  pre- 
pare any  one  section  of  a  book,  until  I  have  personally 
examined  and  meditated  upon  every  case  to  be  re- 
ferred to  throughout  the  entire  work.  I  do  not  sup- 
pose this  thoroughness  and  personal  examination  pro- 
tect my  writings  from  all  possibility  of  error  or  omission; 
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I  simply  claim  that  thereby  they  are  made  as  nearly 
perfect  as  I  am  able  to  render  them. 

When  language  suiting  my  purpose  has  been  already 
employed,  either  by  an  author  or  a  judge,  I  adopt  the 
language ;  but  I  always  place  it  within  marks  of  quo- 
tation, and  refer  to  its  source  at  the  foot  of  my  page. 
In  like  manner,  when  ideas  have  been  by  others  devel- 
oped, useful  to  my  readers,  I  adopt  the  ideas ;  but  I 
also  give  credit  to  those  from  whom  I  derived  them. 
I  do  not  thus  refer  to  digests ;  because,  being  only  in- 
dexes, they  furnish  me  with  nothing  entitling  them  to 
credit  Yet,  besides  these  references  in  acknowl^dg- 
ment)  my  pages  contain  references  likewise  to  all  books 
other  than  digests,  whenever  such  references  will  in 
my  judgment  probably  benefit  my  readers. 

The  foregoing  explanation  will  seem  needless  to 
some  readers,  who  will  look  upon  it  as  merely  descrip- 
tive of  the  method  in  which  every  work  of  this  kind 
is  necessarily  written.  But  those  who  understand  the 
internal  structure  of  our  books  of  the  law  know,  that, 
from  the  earliest  times,  English  authors  have  been  in 
the  habit  of  pirating  upon  one  another,  and  the  practice 
■  has  been  considerably  followed  in  this  country.  All 
authors,  English  or  American,  have  not  followed  it; 
and  so  originality  is  not  original  with  me.  I  reproach 
no  gentleman  who  has  inconsiderately  fallen  into  this 
easy  method  of  authorship,  I  only  explain  my  own 
method ;  yet  I  may  add,  that  I  believe  the  time  has 
now  come  when  the  profession  justly  demand-  of  books 
purporting  to  be  new,  as  much  freedom  from  plagiar 
rism,  and  as  much  originality,  as  are  consistent  with 
the  treatment  of  any  scieutiQc  subject. 

So  much  indulgence  have  the  profession  shown  me 
in  respect  of  my  books,  that  I  shall  crave  still  more  of 
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it  irhile  I  explain  some  things  in  them  not  suited  to  the' ' 
tastes  and  opinions  of  a  small  part  of  my  readers. 
One  thing,  entirely  imaginary,  is,  that  by  these  few 
persons  they  are  supposed  to  be  too  purely  scientific  to 
be  fully  adapted  to  practical  use.  I  do  not  understand 
how  this  erroneous  opinion  gained  possession  of  any 
mind ;  because,  in  the  volumes  already  before  the  pub- 
lic, there  is  not  one  discussion  of  any  matter  other  than 
practical.  My  aim  has  uniformly  been,  simply  to  state 
the  law  as  practically  administered  in  our  courts,  nothing 
more.  Yet  I  have  always  endeavored  to  give  the  legal 
reason  for  each  proposition  of  law  laid  down ;  because, 
divested  of  the  legal  reason,  the  law  is  a  mere  thing  of 
fancy,  not  of  fact,  dwelling  nowhere  except  in  the  brain 
of  an  enthusiast  The  doctrine  without  its  reason  may 
be  compared  to  heat  lying  latent  in  unignited  fuel ; 
and,-  if  practically  the  fuel  unignited  will  not  impart 
warmth  to  the  physical  system,  so  the  law  as  embraced 
in  statements  of  merd  points  will  not  give  practical 
help  in  legal  investigation,  without  the  added  reason 
of  the  law.  A  book  of  points  may  indeed  be  used  in 
connection  with  a  book  of  principles,  as  fuel  may  be 
ignited  by  placing  it  on  burning  coals ;  but,  my  books 
being  intended  to  serve  the  practitioner  without  the 
other  aid,  they  necessarily  mention  the  reason  of  the 
law,  as  a  part  of  the  law  itself.  And  plainly  this  view 
is  correct,  and  evident  it  is  when  we  remember  that  in 
all  the  universe  no  two  sets  of  circumstances  are  alike ; 
wherefore  the  result  must  follow,  that  a  mere  point  as 
applied  in  one  set  of  circumstances  cannot  be  applied 
in  another  set,  unless  the  reason  of  its  application  in 
the  former  ia  understood. 

Moreover,  nuCny  things  in  the  law  are  yet  unsettled 
by  our  tribunals ;  and  many  other  things  are  settled 
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difFei-entlj  in  different  States,  while  in  other  States  they 
remain  in  doubt.  Since  therefore  I  am  not  clothed 
with  legislative  power  over  the  numerous  courts  of  our 
country,  1  cannot  dispose  of  these  uncertain  things  with 
the  brevity  of  a  lawmaker.  And  if  a  matter  of  this  sort 
is  sometimes  discussed  in  my  pages,  those  only  will 
complain  who  either  understand  not  the  uses  of  a  com- 
mentary on  the  law,  or  deem  my  discussion  ill  in  itself. 
Considerate  lawyers  know,  that  points  of  this  kind  are 
the  only  ones  on  which  the  help  of  an  author  is  more 
than  a  mere  affair  of  convenience,  or  labor-saving  ex- 
pedient. And  while  the. ignorant  despise  the  simple 
suggestion  which  draws  the  cloud  away  from  difficulties 
which  have  embarrassed  the  tribunals  for  ages,  and  de- 
spise the' simple  statement  of  the  law  which  without  for- 
mal suggestion  precludes  doubt  ever  after,  —  those  who 
have  sought  wisdom  and  found  her  have  been  tailght, 
that  truth  is  simple  in  proportion  as  it  is  pure,  and 
hard  to  grasp  in  proportion  as  it  is  simple  ;  that  it  as- 
tonishes unthinking  minds  only  when,  struggling  with 
error,  it  is  half  overcome  j  and  that  infinite  and  perfect 
truth  is  mirrored  in  the  one  central  word,  God ;  while, 
as  it  departs  from  this  Centre,  it  becomes  diffuse  and 
multiform  in  expression.  They  know  also,  if  they  are 
lawyers,  that  a  few  suggestions  from  an  author  may 
often  save  them  an  important  case,  by_  presenting  to 
them  thoughts  which  otherwise  would  escape  their  own 
minds.  In  my  discussions  of  the  law,  let  me  add,  I 
have  remembered  that  my  words  are  not  binding  on 
the  courts ;  yet  it  has  been  most  convenient  for  myself, 
and  seemed  most  satisfactory  for  my  readers,  to  disclose 
in  every  instance  my  own  opmion.  Moreover,  as  my 
volumes  are  intended  for  use  throughout  the  entire 
country,  they  necessarily  contain   some   eliminations. 
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of  questions  settled  in  some  of  the  States ;  but  this  lit- 
tle plethorism  will  not  injure  them  for  the  use  of  prac- 
titioners in  any  State. 

Another  thing,  leas  imaginary  than  the  one  before 
mentioned,  is,  that  in  matter  of  style  my  writings  do 
not  suit  the  tastes  of  ail  men.  Here  the  fact  must 
■  necessarily  be  to  some  extent  so,  since  tastes  differ; 
but  I  confess  not  to  have  consulted  taste  in  style, 
even  my  own  taste.  My  object  has  been  merely  to 
instruct ;  and  I  have  known,  that  I  could  accomplish 
this  object  only  by  approaching  the  minds  of  my  read- 
era  through  the  avenues,  and  in  the  methods,  which  the 
Maker  has  provided,  not  by  addressing  an  artificial  and 
collateral  incident  of  the  mind,  ever  changing,  as  liter- 
ary taste  usually  ia  By  what  mental  laws  the  inhab- 
itants of  other  planets  than  our  ea^  are  governed  we 
know  not,  but  one  of  the  laws  of  the  human  mind  is, 
that,  while  it  dwells  in  the  body,  it  performs  all  its 
functions  through  the  brain.  And  a  law  of  the  brain 
is,  that  it  must  occasionally  be  stirred  in  all  its  parts, 
or  a  continual  wearing  in  one  part,  while  all  the  others 
lie  torpid,  will  sopn  cause  the  action  of  the  whole  to  be 
inefficient  and  dull.  Another  law  of  the  brain  is,  that  it 
is  stirred  in  its  different  parts  according  to  the  class  of 
thought  occupying  the  mind  for  the  instant ;  while  • 
only  by  varying  the  thought,  and  thus  stirring  its  parts 
euccessively,  can  its  full  functions  be  brought  out. 
Therefore  a  scientific  work,  designed,  like  my  works,  to 
be  read  continuously,  must,  to  be  moat  profitable  to  the 
reader,  so  much  depart  in  degree  and  frequency  from 
the  nude  statement  of  the  scientific  matter,  or  so 
otherwise  state  it,  as  to  keep  the  entire  brain  in  its 
proper,  active  condition.  An  author  who  overlooks 
this  truth  may  find,  that,  though  he  puts  sound  doc- 
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trines  on  his  page,  they  fail  to  enter  the  mitids  of  his 
readers,  because  of  their  too  torpid  state  to  receive 
and  digest  them.  This  truth,  written  on  our  inmost 
natui'es  by  the  finger  of  Him  who  made  us,  abides, 
though  in  some  hour  of  the  earth's  darkness  she  has 
brought  forth  a  professor  of  rhetoric  from  whose  cloudy 
understanding  has  arisen  the  rule,  that  every  thing- 
calculated  to  stir  the  whole  brain  is  in  bad  taste  in  a 
scientific  work.  And  though  this  rule,  counter  to  the 
first  law  of  the  human  mind  as  God  made  it,  has  been 
accepted  by  grave  gentlemen  learned  in  the  law  of  the 
land,  I  do  not  feel  bound  by  the  "authorities,"  which  I 
admit  are  against  me,  to  follow  it,  even  in  my  legal 
writings.  Though  also  the  law  of  the  mind  just 
mentioned  has  been  overloqjted  by  men  who  deem 
theriaselves  to  have  explored  all  its  laws,  —  though 
scientific  books  are  written  almost  uniformly  in  ap- 
parent overaght  of  it,  —  though  reviewers  of  books 
seem  to  understand  it  not, —  though  the  ignorant  in 
this  matter  scorn  the  better  judgment  of  those  who 
share  not  their  ignorance,  —  though  multitudes  of 
learned  men  plod  their  weary  lives  away  in  disre- 
gard of  it,  —  though  consequently  learning  and  stu- 
pidity &i;e  looked  upon  by  uninformed  persons  as 
•  being  identical,  —  no  reason  appears  fixim  any  or  all 
of  these  facts,  why  an  author  who  sees  the  common 
error  should  not  be  permitted  to  avoid  it,  if  he.  can. 
I#et  learning  be  for  ever  bound  to  an  ignorant  rule, 
and  woe  will  be  hers  then.  Let  no  man  be  permitted 
to  walk  in  a  path  of  his  own,  and  baseless  and  frontlesa 
will  fade  away  each  vision  of  improvement.  Therefore 
suppose  my  books  do. contain  occasionally  a  passage 
digressing  into  the  region  of  fancy,  or  a  passage  press- 
ing the  iJiiought  vehemently,  or  a  passage  drawn  not 


;d  by  Google 


TO   THE    SECOND  SDIllON.  XVll 

according  to  the  error  of  some  mistaken  school  of  rhet- 
,  oric,  or  a  paseage  grating  harshly  on  the  nerves  of 
even  an  uncorrupted  taate,  —  who  shall  pronounce 
them  to  be,  for  any  or  all  of  these  things,  less  adapted 
to  instruct  human  minds  ?  Who  shall  say,  that  they 
are  not  for  these  things  better,  even  were  they  blem- 
ishes in  themselves,  than  if  drawn  only  on  the  dull 
plain  over  which  we  had  travelled  a  weary  lifetime? 
In  all  the  earth's  progress  through  her  varying  course 
of  shade  and  light,  never  went  across  her  horizon  a 
brighter  ray  than  will  be  the  one  which  points  so  to 
the  rule  as  to  cause  man  to  see,  that  books  for  his  in- 
struction  should  regard  as  well  his  mental  nature  as 
the  truths  they  are  to  impart 

As  applied  to  a  book  of  .the  law,  the  proposition  in 
another  form  is,  that  the  book  answers  its  purpose 
best  only  when,  besides  containing  the  best  doctrine 
most  accurately  and  clearly  expressed,  it  keeps  the 
mind  of  the  reader  in  the  best  condition  to  apprehend 
the  doctrine.  Sufficient  having  been  said  on  one 
branch  of  this  proposition,  a  word  remains  for  the  other. 
The  leading  effort  in  my  works  has  been,  and  ever 
will  be,  to  ascertain  the  true  doctrine,  and  state  it  in 
the  briefest  and  aptest  words,  regardless  of  all  collateral 
considerations.  Thus  I  retain  the  phrase  "  Elasticity  of 
Statutes,"  as  the  title  of  one  of  the  chapters  of  this 
volnme,  notwithstanding  I  am  aware  it  has  furnished 
food  for  criticism  to  gentlemen  who  have  even  made 
themselves  merry  in  contemplating  their  own  superior 
judgment.  The  reason  why  I  retain  it  is,  that  it  better 
daguerreotypes  the  exact  form  of  thought  in  which  the 
law  on  the' point  incarnates  itself,  than  any  other  combi- 
nation of  words  grasped  by  my  mind.  Its  figurative  na- 
ture interposes  no  obstacle  to  its  use ;  for  often  is  figu- 
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rative  language  more  exact  than  literal.  Indeed  most  of 
our  neatest  and  aptest  forms  of  expression  are  figurative  • 
in  their  origin,  whether  regarded  bo  now  or  not.  This 
one  illustration  will  stand  instead  of  a  full  discussion  of 
my  views  on  this  requirement  of  exact  and  clear  state- 
ment 

The  foregoing  observations  and  explanations  are  not 
made  to  cast  reproach  on  gentlemen  who  differ  in 
opinion  from  me,  —  not  mode  to  avert  criticism  from 
my  books,  —  not  made  because  of  any  extensive  objec- 
tion to  them  on  the  grounds  mentioned,  —  not  made  to 
secure  for  them  any  favor  which  would  not  otherwise 
be  given.  But  since  the  points  thus  replied  to  are  the 
only  ones  I  have  known  to  be  honestly  urged  against 
them,  and  since  they  relate  to  matters  of  high  impor- 
tance in  the  internal  structure  of  our  books  of  the  law, 
it  has  seemed  to  me  desirable  that  the  foregoing  views 
should  be  laid  before  tlie  profession,  and  the  present 
has  seemed  to  me  to  be  the  opportunity.  That  men 
should  differ  on  questions  of  this  sort  is  natural ;  some 
live  in  the  past,  others  in  the  present,  and  still  others  in 
the  future ;  while  all  cast  off,  as  by  instinct,  what  ac- 
cords not  with  their  mental  condition  at  the  instant. 
As  not  according  with  the  present  mental  condition, 
the  unwise  by  a  natural  impulse  reject  what  the  wise 
accept ;  until,  influenced  by  the  wise,  or  the  mental 
condition  changed,  they  reverse  their  first  impression. 
This  fact  explains  why  rarely  a  work  of  enduring  quali- 
ties obtains,  on  its  first  appearance  before  the  public,  what 
in  the  language  of  the  trade  is  called  "  success ; "  suc- 
cess, immediate  and  in  this  sense,  being  bestowed  only 
on  books  which  image  the  present  aptitude  of  mind  of 
the  largest  number  of  buyers.  And  but  for  the  law 
given  by  God  to  his  creatures,  that  tiie  action  of  his 
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beams  of  mental  light  opena  the  eyes  of  the  mind,  no 
book  in  advance  of  its  time  could  have  a  standing  in 
the  future. 

Aware  of  these  things,  and  aware  of  the  particular 
favor  always  bestowed  on  my  works  by  legal  gentle- 
men of  the  particular  class  standing  highest  '19.  the  just 
estimation  of  us  all,  my  joy  in  them  would  be  full  if  I 
did  not  know,  that,  in  spite  of  foolish  criticism,  they 
are  open  to  a  more  worthy  criticism.  I  write  them  , 
with  as  much  accuracy  and  learning  as  I  am  able ;  sat- 
isfied simply,  that,  though  not  perfect,  they  are  render; 
ing  important  service  to  my  professional  brethren. 

With  these  moderate  views  of  the  merit  of  my  works, 
I  did  not  anticipate  for  this  volume,  as  it  appeared  in 
its  first  edition,  the  reception  of  a  homage  superior  to 
any  thing  of  the  sort  ever  before  rendered  to  a  human 
book, — the  homage  which  wickedness  gives  to  what  it 
aims  to  destroy,  when,  in  its  extremity,  it  descends  to 
an  unesplored  depth  of  depravity  for  its  weapon.  In 
my  modesty  of  opinion  concerning  my  book,  I  sup- 
posed, that,  between  its  many  leaves,  lay  concealed 
from  me  errors  and  imperfections  sufficient  in  number 
to  satisfy  any  ordinary  amount  of  evil  purpose  in  cull- 
ing out  and  magnifying  and  diat^Jrting  them,  without 
having  resort  to  the  unheard  of  expedient  of  manu- 
iacturing  what  was  not  in  the  book  to  be  published  as 
coming  from  it,  and  forging  extracts,  as  the  forger 
forges  bank-bills,  by  cutting  and  altering  and  mutilat- 
ing the  original  I  knew  there  was  no  end-  to  the  in- 
vention of  sordid  book-selling  avarice,  and  the  despi- 
cable rivalry  of  petty-minded  authorship,"  but  I  did 
not  expect  to  awaken  the  animosity  of  either,  much 
less  expect  that  either  would  deem  my  production  so 
perfect  as  not  to  admit  of  successful  attack  by  any  of 
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the  before-known  methods  of  slander.  I  shall  not  state 
here  the  particulars  to  which  I  refer;  I  have  men- 
tioned them  elaewhere.  But  I  mentioned  them  no- 
where until  the  work  had  received,  in  the  face  of  the 
wicked  effort  to  destroy  it,  and  with  no  counter 
effort  put  forth  by  me  or  any  person  for  me,  such  favor 
from  the  profession,  voluntarily  bestowed,  &s  placed  it 
for  ever  beyond  the  power  of  the  wicked.  And  I  al- 
lude to  the  matter  now  simply  to  eay,  that  the  fact 
spoken  of  illustrates,  better  than  any  thing  else  I  could 
state,  one  of  the  leading  doctrines  of  this  volume.  It  is, 
that  the  law  does  not  punish  all  crime  in  proportion  to 
ita  moral  turpitude.  In  the  eye  of  a  just  morality,  no 
crime  equals  in  enormity  this  shutting  off  of  hght  from 
the  understanding  of  man;  and  he  who  attempts  to 
commit  this  or  any  other  crime,  and  fails  of  accom- 
plishing his  object,  is  morally  as  guilty  as  though  he 
succeeded.  Thus  and  thus  fully  is  he  in  morals  guilty, 
who,  when  a  book  comes  before  the  public  professing 
to  impart  important  views  which  the  public  should  un- 
derstand, yet,  believing  its  profession  to  be  true,  and 
intending  to  promote  some  private  end,  forges  and  pub- 
lishes falsehood  as  to  what  is  in  it,  to  cause  men  to 
avert  their  eyes,  and  so  quench  its  light  before  it  can 
be  seen  by  the  public.  But  all  men,  whatever  their 
conduct,  profess  to  be  governed  by  good  motives;  and 
therefore  ,the  person  who  does  what  I  have  described, 
acknowledges  neither  his  motive  to  be  evil,  nor  his  real 
opinion  to  approve  of  the  book  he  condemns.  Still 
w^e  know,  that  in  fact  he  seeks  not  the  public  good,  as 
he  professes;  because  we  know,  that  no  man  ever 
deemed  himself  to  be  doing  a  public  benefit  by  impos-, 
ing  on  the  public  a  lie.  We  know,  also,  that  he  does 
not  think  in  his  heart  the  book  is  other  than  a  good 
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one ;  because  we  know,  that,  if  be  did,  be  would  deem 
the  best  way  of  putting  it  down  to  be  by  stating  the 
fiiets  concerning  its  contents,  and  adding  any  refutation 
of  doctrines  he  might  judge  important;  and  no  man 
ever  employed  untruth  where  he  considered  truth  to 
be  as  efficacious  for  hia  object  Moreover,  in  another 
aspect,  the  man  from  whose  heart  falsehood  is  flowing 
cannot  pretend  his  heart  is  at  the  same  time  pure ;  and 
he  who  utters  one  thing  be  knows  to  be  untrue,  cannot 
daim  to  believe  in  the  truth  of  another  thing  said  in 
the  same  breath.  Whoever,  therefore,  while  forging 
falsehood  and  false  extracts  to  destroy  a  book,  pretends 
that  his  motive  is  good,  and  that  he  believes  the  book 
a  bad  one,  only  increases  thereby  his  guilt;  and,  in 
the  eye  of  morality,  whatever  reason  he  may  give 
for  his  conduct,  if  the  wretch  who  draws  away  the 
pbyacal  life  from  the  soul  of  bis  fellow-man  deserves 
the  gallows  once,  this  wretch  deserves  it  many  time& 
The  one  offender  takes  from  one  mind  the  staff  on 
which  it  was  to  have  leaned  a  little  while  longer  on 
earth ;  the  other  offender  does  what  he  may,  more  or 
less,  to  remove,  and  so  is  guilty  in  morals  the  same  as 
though  he  succeeded  in  removing,  not  from  one  mind 
alone,  not  for  a  mere  brief  period,  but  from  unnumbered 
souls  and  for  all  periods,  those  heavenly  jettisons  of 
imperishable  soul-substance,  gathered  by  a  mortal' for 
their  use,  on  which  their  Heavenly  Father,  ever-present 
yet  unseen,  permits  them  to  feed  and  grow  strong,  not 
alone  for  their  course  through  this  earthly  sphere,  but 
for  all  their  aerial  flight  over  the  heights  of  fadeless  and 
unbounded  wisdom  for  ever.  The  one  offender  bears 
away  from  one  soul  the  instrument  of  earth  given  for 
its  use  a  Kttle  while  here  j  the  other  offender  clutches 
whatever  he  can  clutch  in  his  grovelling  hand  of  those 
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steps  of  everlasting  bloom  and  peerless  beauty  over 
which  lies  the  track  trodden,  and  to  be  trodden,  by  the 
race,  on  its  unending  journey  toward  the  Infinite ;  and, 
though  he  accomplishes  not  what  he  undertakes,  though 
he  succeeds  not  in  bearing  even  a  fragment  of  them 
away  to  his  own  mire  and  darkness,  he  only  finds  him- 
self in  the  situation  of  all  other  persons  who  contend 
with  the  Infinite.  And  though  he  should  say,  that  he 
meant  neither  injury  to  the  author  personally,  nor 
detriment  to  the  public,  but  only  meant  to  prevent  a 
hated  book  from  superseding  another  in  the  market, 
his  excuse  would  avail  him  in  morals  simply  what  in 
law  the  murderer's  does,  who  merely  killed  his  victim 
for  his  money. 

From  these  thoughts  of  human  wickedness,  however 
perpetrated  in  doing  reverence  to  my  book,  gladly 
turns  my  mind  away  to  those  bright  spots  in  my  brief 
life  of  authorship,  where  have  come  to  me  the  kindly 
recognitions  of  my  labors,  from  stranger  and  from  friend 
alike.  And  though  in  the  public  notices  of  my  works, 
their  plan  and  manner  of  execution  have  not  always 
been  understood  by  those  who  have  called  the  public 
attention  to  them,  and  sometimes  I  have  been  com- 
mended for  what  merited  no  special  mention,  and  in  a  few 
instances  have  been  censured  where  praise  should  have 
been  bestowed,  and  usually  whatever  is  peculiar  in  my 
writings  has  been  overlooked,  yet  all  equally  of  these 
well-intended  fraternal  greetings  .have  been  welcome  to 
me,  in  hours  of  weariness  and  of  sickness,  when  the 
heart  has  had  communings  with  itself  which  the  pen 
refuses  to  record.  Not  indeed  should  I  be  human,  if  I 
did  not,  under  any  circumstances,  rejoice  in  the  kindly 
act  of  an  honest  man ;  not  indeed  should  I  be  human 
if  those  shafts  of  falsehood  winged  by  malice  had  not 
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wounded  me  somewhat ;  but,  as  to  the  latter,  they 
having  spent  themselves,  the  occurrence  is  not  now  a 
source  of  regret  to  me  on  my  own  account  Neither 
is  it  a  matter  of  regret  to  me  on  my  own  account,  that, 
snce  those  who  were  responsible  to  the  public  for  what 
was  said  falsely,  have  generously  joined  in  the  general 
commendation  of  my  book,  they  ate  still  destitute  of  the 
qualities  of  mind  and  heart  to  prompt  them  to  set  right 
before  the  public  what  of  fact  they  formerly  set  wrong. 
For  all  who  have  wronged  the  public  in  the  matter  I 
regret,  that,  sooner  or  later,  they  must  suffer  those  in- 
ternal sorrows  which  always  follow  tvil-doing. 

I  am  not  unaware,  that  some  of  the  herein  written 
observations  will  seem  out  of  place  to  some  of  my 
readers,  and  among  them  to  some  whose  opinions  I 
highly  respect ;  while  some  other  of  my  readers  will 
deem  them  in  bad  taste  anywhere.  Still  I  am  certain, 
that  the  period  will  come  in  this  earth's  history,  when, 
if  my  name  is  not  forgotten,  men,  so  far  from  reproach- 
ing my  memory  for  this  act,  will  blame  me  for  having 
done  so  little  to  promote  good  morals  in  an  age  and- 
country  wherein  honorable  gentlemen  could  live  un- 
disturbed after  having  lent  themselves  to  the  wicked- 
ness I  have  described.  Therefore,  as  the  present  and 
future  may  stand  opposite  to  each  other  upon  this  sub- 
ject, and  myself  between  the  two,  I  pray  of  both  alike 
to  remember,  that  I  am  a  human  being,  subject  to  the 
imperfections  of  human  nature. 

Let  me  also  crave  the  indulgence  of  my  readers  in 
respect  of  the  matter  constituting  my  books.  He  who 
proposes  to  employ  a  large  part  of  his  life  in  the  prep- 
aration of  works  for  the  use  of  gentlemen  adorning  the 
highest  walks  of  learning,  must  be  too  ignorant  to 
instruct,  if  he  does  not  know  that  before  him  lie  many 
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difficulties,  not  easily  overcome.  And  he  must  know, 
that  he  is  to  commit  many  errors,  which  the  publicwill 
forgive,  or  withdraw  from  him  her  approval.  I  do  not 
wish  to  screen  my  works  from  animadversion ;  but  only 
request,  that  such  errors  as  are  necessarily  incident  to 
works  of  this  kind  may  be  overlooked,  and  that  things 
which  appear  wrong  may  be  examined  on  their  merits, 
not  on  previous  impressions,  before  a  judgment  concern- 
ing them  is  pronounced.  I  lay  down  no  doctrine  hastily, 
however  brief  may  be  the  words  in  which  it  is  con- 
veyed ;  and,  though  I  may  be  wrong  on  a  point,  others 
may  be  wrong  alsti.  If  I  should  say  nothing  except 
what  every  reader  had  thought  before,  why  present  my 
books  to  the  attention  of  the  learned?  If  however 
any  man,  after  examination,  deems  my  writings  to  be 
erroneous  either  in  part  or  in  the  whole,  let  him  say  so 
as  freely  as  he  willj  and  know,  that  I,  at  least,  shall 
commend  him,  whether  others  do  or  not 

A  further  word  may  be  desirable  concerning  the 
manner  in  which  this  second  edition  of  this  volume  has 
been  prepared.  Not  only  have  I  endeavored  to  write 
the  law  down  to  the  present  time,  it  being  something 
over  two  years  since  the  first  edition  was  published, 
but  I  have  also  supplied  some  omissions  of  matters  in- 
advertently passed  over  in  producing  the  original  work. 
Yet  a  greater  improvement  consists  in  simplifying  the 
statements,  and  more  particularly  in  adding  to  the  dis- 
cussions, of  points  mentioned  before.  In  my  anxiety 
to  crowd  much  matter  into  small  space,  I  made  the  first 
edition  somewhat  too  condense ;  for,  while  its  doctrines 
were  all  plain  to  gentlemen  who  carefully  read  the 
whole  book  in  its  order,  they  were  not  always  under- 
stood by  those  who,  not  having  read  it,  merely  referred 
to  it  for  points  on  particular  subjects.    This  difficulty 
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I  trust  I  have  removed  in  the  present  edition,  as  far  as 
it  can  he  removed  without  a  double  and  triple  state- 
ment of  points  and  authoritiea  Yet  no  reader  can  so 
weU  understand  the  later  portions  of  a  systematic  trea- 
tise as  one  who  has  already  read  the  earlier  portion& 

J.  P.  B. 

BoflxoK,  Sept.  1, 1S98. 
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NOTE. 

Is  citing  eases  pnblislied  in  more  Reports  than  one,  I  refer  to  all  the 
Eeporta  when  convenient,  though  occasionally  the  matter  of  mj- text  i«  found 
Dot  to  be  embraced  in  alL  These  lull  references  are  as  useful  to  the  reader 
in  the  latter  instances  as  in  any  other ;  but  too  much  epace  would  be  occupied 
if  I  were  to  explain  things  of  thb  sort  as  often  as  they  arise. 
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CHAPTER  XXXVL 

ACCEBSOfilEB  AKS  TBE  LIXE.      SeCT.  466-500. 

Sect.  466-46  7  a.    Introductory  Views. 

468-471.     The  General  Doctrine. 
472-4S5.    Aecesaoriea  before  the  Fact 

473-479.     As  to  Felony. 

480-482.    As  to  Tkuod. 

483-485.    As  to  Misdemeanor. 
486-500.    Accessories  after  the  Fact 

487-494.     As  to  Felony. 

495-498.    As  to  Treason. 

499, 500.     A 


CHAPTER   XXXVU. 
coMPOOHDiNQ,    Sect.  601-506. 

CHAPTER  XXXVm. 
inspBiaioK.    Sect.  507-509. 

CHAPTER  XXXIX. 

ATTEMPT.    Sect.  509  o-528. 

Sect.  009  a-5tl  a.  Introdnctory  Tiews. 

511  6-019.  The  Kinil  of  Intent. 

516-027.  Tbe  Kind  of  Act 

927  0.  The  Combination  of  Act  and  Intent 

9S8.  Degree  of  the  Crime  of  Attempt 

CHAPTER  XL. 

CKIHES  VIEWED  TOOETHEB.      Sect.  538  0-551. 

Sect.  528  a.  Introduction. 

529-585  a.  The  Division  of  Crime. 

536-543.  The  Consequences  of  the  Divinon. 

043-091.  Doctrine  qualified  in  Various  Circumstances. 
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THB    LOCALITY    OS    OEIMB. 


CHAPTER  XLI. 
AS  BZTWEKy'  COUNTIES.    Sbct.  55S-S67. 


CHAPTEB  XLH. 


AS  BETWXEK  THB 


Sect.  S68,  568  a.  Introductiou. 

569-576.  Territorial  Limibi  of  the  TTnited  States. 

676-583.  Our  Governmeat  over  Citizens  abroad. 

5S4-594.  Exemptions  of  Foreigners  Lere. 

593-6000.  Crimes  both  here  and  elsewhere  conumtted. 


CHAPTER  XLin. 


CHAPTER  XLIV. 

AS  BETn-EE^  THE  UNITED  STATES  AKS  STATES.     SeGT.  60S&-S1S 

Sect.  603  b.  Introdactian. 

604-611.  The  Local  JDiisdiction. 

8I3-613a.  The  Jurisdiction  arising  from  the  Subject. 

6I4-6Ifi.  The  Jurisdiction  proceeding  from  the  Parties. 

617,618.  Locality  of  Crimes  against  the  United  States. 
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BOOK    VL 

THE    OONSEQUENOES    OF    OBIUB. 


CHAPTER  XLV. 

THE  PUHISHHKirT  BT  BflNTEMCK  OF  CODBT.     SeCT.  619-639. 

Sect.  619-621.  Introductoiy  View. 

622-625.  Puniahment  of  Felony. — Benefit  of  Clergy. 

626-636.  Puniahment  gener&lly  and  of  Misdemeanor. 

636  a-6S9.  Concerning  Jtunt  Convictioae. 

CHAPTER  XLVL 

THE  CONBEqUEHCEB  BT  LEOAL  IMPLICATIOtT.      SeCT.  610-646. 

Sect.  640-643.    Corruption  of  Blood  and  Forfmtnra. 
644-647.    Incapacity  to  be  a  Witness. 
64S.     Other  Consequences. 

CHAPTER   XLYU. 

so  SECOND  FBOSECUTION.     SECT.  649-698. 

Sect.  649-652.     Introductory  Statement 
6S2  <i-658.    General  Views  of  tlio  Rule. 

6&3-65&  b.    Locality  over  irhicli  it  Extends. 
6Se,  656  a.     To  vbat  Offences. 
667,  658.    How  binds  Defendants  and  Govenunent. 
6580-671/.    When  tlie  Jeopardy  Attaches  to  the  Defendant. 
672-677.     The  like  as  concerns  his  Wwver  of  Bights. 
678-679  a.    The  like  as  concerne  his  Fraud. 
680-691.    When  the  Offences  are  the  same. 
632.    The  Doctrine  of -4u(r^ow  altmnL 
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CHAPTER   XLIX. 
FABDO!!.    Sect:  TOSo-TlS. 


BOOK   VIL 
APPLICATIONS     OF    DOOTEINES. 


CHAPTER   L. 

•    TEE  DOMESTIC  BBLATIONB.     SeCT.   71G-726. 

Sect.  lie.  Introdactioii. 

71 7-7S0.  Parent  and  Child. 

721.  Guardian  and  Ward. 

722.  Teacher  and  Pupil. 
723,  724.  Master  and  Servant 
725,  726.  Uiuhand  and  Wife. 

CHAPTER    LI. 

SLAVEBT.    Sect.  727-746. 

Sect.  727.    lotroductioo. 
728-740.    The  General  Common  Law  Doctrines. 
741-745.    Statatoiy  OfieDces  bj  and  agtuoBt  Slaves. 
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ABBREVIATIONS. 


Ths  foIlinriDg  liit  comprises  tbe  principal  abbrsTlntlons  mtds  QM  of  In  thne 
TOhuno,  and  In  my  woric  on  MutIb^  and  Divorce;  uid  iDcludei  most  of  the  abbre- 
tittlMU  Anuid  in  other  lagal  treatise*.  Tlie  student  is  recommended  to  ezamina  tbem 
ttnfiilly,  so  that  he  irlll  know  tlieir  ■ignjflcslion  whenever  he  tneets  them  in  the 
coone  of  hii  reading.  The  list  will  also  be  umvenient  as  eoabUng  readera  to  ascer- 
tain EiMriy  the  respecHTe  dales  of  tbe  several  cases  cited.  Some  abbreriaUons  not 
Hied  bj  me  ar«  Inserted,  marked  with  the  aiteriski  thus  *. 


A  j:£:.—Ad«1phus&  Ellis's  Reports;  Eng.ILB.;  ISvols.;  1884-1641. 

•J.'5-.E.  w.  8.— See  Q.B. 

.JiU.fc.—AdattiDs'BEcclesiasticBl  Reports;  Eng. ;  StoIl;  1822-1826. 

Addixm. — Addison's  Reports;  Fa.;  1  vol;  1791-1799. 

Aiken*. — Aikens'i  Reports;  Vt.;  2  Tola.;  1S25-1827. 

A.  K.  ManiuiU.—  &.  K.  Manball's  Reports;  Ej.;  S  rols.;  181T-1821. 

Ala.  —  Alabama  Reports ;  Als. ;  1840  to  tbe  present  tiine. 

..l^qin.  —  Aleyn'a  Select  Cases ;  Eng.;  1  vol.;  164S-1G49. 

Aluoa  CVint.  Law.  —  Alison  on  Criminal  Law,  a  Scotcfa  work. 

AitA.  —  Ambler's  Reports ;  Eng.  Ch.  &c. ;  1  rol. ;  1 TS7-17S4. 

Am.  Jur.  —  American  Jurist. 

Ant.  Zan  Reg,  —  American  Law  Register. 

Andaton. —  Andenoo's  Reports;  Eng.;  1  toL;  1534-1604. 

Andr. — Andrews's  Reports;  Eng.E.B.;  ItoI.;  1737,1738. 

•AftgetL  —  SwRL 

Angdl  if  Amet  Corp.  —  Angell  &  Ames  on  Corporations. 

jlnn. — Annal/a  Caaes  in  (he  time  of  Lord  Hardwicke;  Eng.;  1  toL; 
1733-1787. 

Ann.— Aiistxu£her's  Reports;  Eng. Ex.;  8  Tola.;  1792-1797. 

Amhoii.—  Anthon's  Nim  Prins  Reports ;  N.  Y. ;  1  toI.  ;  1808-1818. 

AnAb.  New  Crim.  Proeed. — Archbold's  Kew  System  of  Criminal  Proce- 
dure, &c. ;  Load.  1852.> 
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Ashm.  —  Aaluncad's Bcporb ;  Penn.;  2to1s.;  180S-1841. 

Aik Alkyns'B  Reporta ;  Eng.  Ch.;  StoIb.;  17S7-17M. 

Ayl.  Pater.  —  Ajlifie'a  Parergon  Jarls  Caaonici  Anglican!. 

Bae.  Ab.  — Bacon's  Abridgment 

£.  jwlij.— BamowaU&Adolphus'sIUports;  Eng.E.B.;  Svob.;  1830- 

1S34. 
£aife$.  — Bail^T'sLawBeports;  S.  C;  2to1s.;  1828-1832. 
Bai/e^£5.—  Bai!oy'8  Equity  Reports;  S.  C;  1  vol;  1830-1837. 
BaU.  — Baldwin's  Reports;  U.  S.  3d  Circuit ;  Ivol.;  1828^1833. 
£.  ^.41(1.  — BarnewaU&Alderaoo'gRe'ports;  EDg.E.B.;  StoI^.;  1817- 

1822. 
B.ff  C  —  Bamewall  &  Cressvell'a  Reports ;  Eng.  E.  B. ;  10  vols. ;  1822- 

1830. 
B.  J'  P. — Bosanquet  &  Puller's  Reports ;  Eng.  C.  P.  &o. ;  3  Tola. ;  1 79$- 

1804.    [The  4th  and  5th  voIb.  are  cited  as  New  Rep.  or  JV.  fl.] 
Boi*.— Barbour's  Supreme  Court  Reporta;  N.T.;  1847  to  the  present 

Barb.  CA.  — Barbour's  Chancery  Reports;  N.  T.;  S  rolg.;  1845-1848. 

Barr. — Pennsylvania  State  Reports,  by  Barr ;  IOtoIs.;  1845-1848. 

Boy.  — Bay's  Reports;  aC;  avols.;  1783-1804. 

Beat.  —  Boavan's  Reports ;  Eng.  Ch. ;  1838  to  the  present  time.     ' 

Beck  ifed.Jurup.  —  Becjc'a  Medical  Jurisprudence. 

&«.  —Bee's  Reports;  U.  S.  DisL  of  S.  C;  1  vol;  1792-1809. 

Bell  Ap.  Cos. — Bell's  Appeal  Cases;  Houk  of  Lords,  on  Appeal  £rom 

Scotland;  7  Tola- ;  1842-1830. 
£(M.— Bibb's  Reports;  £y.;  4to1s.;  1808-1817. 
JStn^.— Bingham's  Reports;  £ng.C.F.&c.;  IOtoIs.;  1823-1834. 
Bing.  N.  C.  —  Bingham's  New  Cases ;  Eng.  C  P.  &c ;  6  vols. ;  1834-1840 
Biroi.  —  Binney's  Reports;  Pa.;  6  vols.;  1799-1814. 
Bishop  Mar.  ^  Dto. — Bishop  on  Marriage  &  Divorce. 
S(rtd/ —  Blackford's  Reports ;  Ind. ;  StoIs.;  1817-1847. 
Bt.  Com.  —  Blackalone's  Commentaries. 

Knnrf,  — Bland's  Chancery  Reports;  Md.;  StoIs.;  1811-1832. 
Blalchf.  C.  C.  —  Blalchford's  Reports ;  U.  S.  2d  Circuit ;  1845-1850. 
B(c/cA/-  6"  il-  —  Blatchford  &  Howland's  Reports ;  U.  S.  Southern  EKiL 

of  N.  T.;  1  vol.;  1827-1837. 
J5IiyA.—Bligh'B  Reports;  Eng.  H-rfL.;  Svok;  1819-1821. 
Bligk,  H.  8.  — Bligh'B  Reports,  New  Series;  Eng.  H.  of  L.;  11  vols.; 

1827-1887. 
B.  3/onr.  —  B.  Monroe's  Reports ;  Ky. ;  1840  to  the  present  time. 
BoU  P.  L.  —  Botf  a  Poor  Laws. 
Boua.  irisf .  ~— Boavier's  Institutes. 
Bouv.  LatD  Diet.  —  Bouvier's  Law  Dictionary. 
Brad.  —  Bradford's  Surrogate  Reports ;  N.  Y, ;  1849  to  the  present  time. 
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Brayt. — Brayton's  Reports  ;  Vt;  ItoL;  1S16-1S19. 

£r«eM.~Breese*BlUports;  HI.;  1  to).;  1819-1830. 

Bm..— Brevard's  Reports;  S.C;  StoU.;  1793-1816. 

Bto.  C.  C.  —  Brown's  Chancery  Cawa;  Eng.;  4toIb.;  1778-1794. 

Bra.  P.  C — Brown's  Pftriiaineiitary  Coses, continned  by  Tomlius;  Eng.; 

StoIs.;  1701-1800. 
Broot. — Brockenbrovgh's  Decisions  of  Marahull;  U.  S.  4th  Circuit;  2 

-rols.;  1602-1833. 
Bnd.  If  B.  —  Broderip  &  Bingham's  Reports ;  Eng.  C.  P.  &c. ;  8  vols. ; 

1819-1823. 
Broom  Ltg,  Max.  —  Broom's  Legal  Maainis. 
Brown. — Broun's  Jasticiarj  Reports ;  Scotch;  2to1».;  1842-1B45. 
BnxetM,  Pa.  —  Browne's  Reports ;  Pa.;  !to1s.;  1806-1614. 
Bute.— Bdstrode's Reports;  Eng.  E.  B.;  I  toL;  1609-1639. 
Bvr.  —  BnrroVs  Reports;  Eng.  E.  B.;  StoU.;  1756-1778. 
Barge  Cot.  If  For.  Laua.  —  Burge  on  Colonial  and  Foreign  Laws. 
Bum  Ee.  Lata,  PkiUim.  Ed.  —  Bum's   Eccleuaslical '  Law,   Philllmore's 

Edition. 
Bwn  JvtI. — Bum's  Jostice. 
BurriU  Lata  Diet.  —  Burrill's  Law  DictiontuT. 
Bu«6<sr.—Bu8bee'B  Law  Reports;  N.C.;  ItoL;  1852,1893. 
BiM6M£9.—BQsbee's  Equity  Reports;  ItoL;  N.C;  1802,1858. 

CoiflM.— Gaines's  Reports;  N.T.;  8Tola.;  1803-1805. 

Caina  Gu.  — Gaines's  Cases;  N.  Y.;  2  vols.;  1804,  1805. 

Cnnes  StL  Ccu. —  Caines'i  Select  Cases;  N.  Y.;  1  vol.;  1609,  1610. 

CaL — California  Reports ;  1850  to  the  present  time. 

da.— Call's  Reports;  Va.;  GtoIs.;  1797-1825. 

Cold,  —  Caldecott's  Reports  of  Justice  of  the  Peace  Gases ;  Eng. ;  I  vol. 

1776-1783. 
Qna.  if  NorK. — Cameron  &  Norwood's  Conference  Reporte;  N.C.;  1 

ToL;  1800-1804. 
OtBip. — Campbell's  Nia  Prius  Reports^  Eng.;  4  toIs.;  1807-1816. 
dr.  fr  K. — Carrington  Sc  Eirwan's  Niin  Prius  Reports;  Eng.;  1843  to 

the  present  time. 
Car.  ^  M.  —  Carrington  &  Uarghman's  Nisi  Prins  Reports ;  Eng. ;  1  toI.  ; 

1841,  1842. 
CoT.SfP, —  Carrington  &  Payne's  Niu  Prius  Reports;  Eng.;  9  toIs.; 

1823-1841. 
Car.  Crvn,  Law. — Carrington's  Supplement  to  Treatises  on  Criminal  Law. 
Car.  Law  Eepot.  —  Carolina  Law  Repository ;  N.C;  !to)b.;  1813-1816. 
Curt.— Carter's  Reports;  Eng.  C.  P.;  1  toI.;  1664-1676. 
Ca».ind.— Indiana  Reports  by  Carter;  2Tola.;  1847-1851. 
Girtft.  — Carthew-s  Reports;  Eng.  E.  B.;  1  toI.;  1686-1701. 
Qaeg. —  Fennsylvftuia  State  Reports  by  Casey ;  Pa.;  1855  to  present  time. 
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Cm.  temp.  Hardm. —  Cawa  in  the  time  of  Lord  Hardnicke,  bj  Ann&ly ; 

Eng.;  1  tqI.;  1733-1737. 
C.  B.  —  Common  Beach  Beports,  hy  Uannbg,  Granger,  and  Scott ;  Eng. ; 

18  vols.;  1845-1856. 
C.  B.  n.  3.  —  Common  Bench  BeporCe,  New  Series ;  Eng. ;  185S  to  the 

present  (ime. 
CfloTid.— Chandler's  Reports;  Wisc-j  4  vols.;  1840-1853. 
Oeues.  —  CheTes's  Law  Reports;  S.  C;  1  toI.;  1839,  1840. 
Chit.  — Ciutty'i  Poinle  of  Practice  Ca^cs;  Eng.  K.  B.;  2  vols.;  1782- 

1819. 
Chit.  Crbn.  Lato. — Chitty  on  Criminal  Law.' 
ChU.  Gen.  PracU  —  Chitty's  General  Practice. 
Chit.  Med.  Jurirp. —  Chitty  on  Medical  Juriaprudeuce. 
ChiL  Plead.  —  Chitty  on  Pleading. 
CI.  fj-  F.  —  Claxk  &FiDnelly's  Reports;  Eng.  H.of  L.;  12  ToU.;  1831- 

1840. 
•a  §■  F.  N.  8.  -^  See  //.  -L.  Qu. 
Co.  —  Coke's  Reports ;  Eng.;  IS  parts;  1572-1615, 
G).  Lit.  —  Coke  upon  Littleton,  beinj;  his  first  Institute. 
CoUinnon  Lun.  —  Collinson  on  Lunacy. 
Com.  ftig.  —  Comyna'a  Digest 

Corn£.  —  Comberbach's  Reports ;  Eng.E.B.;  IvoL;  1683-1698. 
Coml. —  Comslock'a  Reports ;  N.Y.;4to1s.;  1847-1851, 
Comyns,  —  Comyns's Reports ;  Eng.;  2  vols.;  1695-1741. 
Conn.  —  Connecticut  Reports ;  1814  to  the  present  time. 
Connor  §■  Laicson.  —  Connor  &  Lawson's  Reports;  Eng.  Ch.;  2  Tols.; 

1841-1843. 
Conit.  —  Constitutjonal  Court  Reports,  published  by  Treadway ;  S.  C. ; 

2  Tola.;  1812-181G. 
Con.ft.  N.  8. —  ConBtJtulional  Court  Reports,  publbhed  by  Mills ;  S.  C. ;  2 

toIb.;  1817,1818. 
Cooke,  Tenn.  —  Cooke's  Reports;  Tenn.;  ItoL;  1811-1814. 
Coote  Ec.  PracL  —  Cootc'a  Eccleaastical  Practice. 
Cow.  —  Cowen'B  Reports ;  N.  Y. ;  9  vols.;  1823-1829. 
Coicp.  —  Cowper's  Reports ;  Eng.K.B.;  1vol.;  1774-1778. 
Cox  C.  C.  —  Cox's  Criminal  Cases  in  all  the  Courts  of  England  and  Ire- 
land; 1843  to  the  present  time. 
G>ze.  —  Coxe's  Report* ;  N.  J.;  1  vol.;  1790-1795. 
Crabbe.  —  Crabbe's  Reports ;  IT.  S.  East  Diat  Pa. ;  1  vol. ;  1836-1846. 
'Craigie,  SietnarC,  g"  Palon.  —  See  Paton,  and  note. 
CraiicA.  —  Cranch'a  Reports;  U.  5.  Sup.  Court;  9  vols.;  1800-1815. 


1  Tbe  ulition  raferred  to,  when  not  otherwiM  noted,  la  the  Mcend  EnglUh  ediUoo) 
being  the  one  rspiinted,  In  three  volume*,  in  this  coontiy. 
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CraiuJi  €!.€.-•-  Craneh'a  Circuit  Court  Keporta  j  U.  S.  Kst  of  Columbia ; 

6  ToU.;  ieOl-1841. 
Craw/.  §■  Dw:  G  C.  —  Crawford  ft  Dii'a  Circuit  Court  Reports ;  Iriah ;  3 

Tolfl.;  1839-1S16. 
Cro.  Car.  \ 

Cro,  Ela.  \  ^'^^  Charles,   Croke  Elizabeth,  Croke  James.      George 
f.     J        \      Croke's  Rcporta  ;  Eng.  K.  B.  &  C.  P. ;  1582-16*1- 

Crotnp.lf  J. — Crompton  &  Jerris's  Eteporta;  Eng.  Es.;  3  vols.;  1830- 

1832. 
Cromp-it  M. — CnwiptoD  &  Mecaon's  Reports ;  Eng.  Ex. ;  2  vols.;  1833- 

1834. 
Cramp.  M.  if  R.  —  Crompton,  Meeson,  &  Roacoe's  Beporta ;  Eng.  Ek.  ; 

£vob.;  1834,1836. 
CurL  C.  C.  —  Cnrtis's  Reporta ;  tT.  S.  1  at  Circuit ;  2  vols.;  1851-1856. 
Curt.Ee. —  CDrteiiTB  Eccleaiftstical  Reporla ;  Eng.;  3  v<ria.;  1834-1844. 
CWJi.  — Cnshing'aReporta',  Haas.;  12  vols.;  1848-1854. 
'Cushauai Se«  Mutii. 

D. —  S^  Seotek  Set*.  Cat.  and  note. 

D.t[R.  —  Dowting  &  Ryland'a  Reports ;  Eng.  E.  B. ;  9  vols. ;  1823-1827. 

Dalboiu — Dal iawi's  Reports  (bound  np  nitbBenloe)  ;  Eng.  C.  P. ;  1486- 

1580. 
Uafl.  —  DalWB  Reports;  U.S.  8:  Pa.;  4  toIsi^  1754-180G. 
Dana. —  Dana's  Reports;  Ky.;  9  vols.;  1833-1840. 
Daneis  D.  C.  —  Daveia'a  Bcports;  U.  8.  DisL  of  Me.;  1  vol.;  1839-1849. 
IXiy.  —  Day's  Reports ;  Conn.;  5vob.;  1802-1813, 
D.  Caip.  —  D.Clupnian'a  Reports;  Vt;  2  vols.;  1789-1824. 
I>eac.  Crim.  Law.  —  Deacon's  Criminal  Law. 
Dean  Med.  Jwisp.  —  Dean  on  Medical  Jurispradence. 
Dears. — Deaislj'B  Crown  Cases  Reserved;  Eng.;  1  vol.;  1852-1856.' 
fVors.  ^  £.  —  Dearaly  &  BeU's  Crown  Cases  Reserved ;  Eng.;  1356  to 

the  present  time. 
Def.  C.   C-  —  Denison's  Crown  Cases  Reserved;   Eng.;  2  vols.;  1844- 

1853.    [A  part  of  the  second  volume  is  by  Pearce ;  but  it  is  not  cited 

under  bis  name.] 
Dtnio. — Denio's  Reports ;  N.  T.;  5. vols.;  1S45-I848. 
Da.  —  Deaaoasnres's  CUancerj  Reports;  S.  C;  4  vols.;  1784-1817. 
Det.  —  Devereux's  Law  Reports;  N.  C;  4  vols.;  1826-1834. 
2)n'.£'g.  —  DeTereox'sEq.  Reports;  N.  C;  8  vols.;  1828-1834. 

1  These  reports,  tike  most  of  the  modem  English  reports,  were  published  in  psrtsj 
mil  am  buodred  aad  flflv.«Ight  pngea  Dfthiavatnme  wsra  in  fnct  executed  by  tbe  Me 
ill.  Pearce,  and  a  portion  of  tbem  were  pqjilished  nndor  his  naiae.  Tho  earlier  pages 
were  thcrafiire  fonnorly  cited  Pearct  C  C;  but  now  the  proper  way  b  to  oite  tho 
whole  under  the  name  o(  Desnlj. 
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KllV  ABBRKVUTIOHP. 

Dev.  if  Bat. — DeTereox'g  &  B&ttle's  Law  BeporU  ;  N.  C. ;  4  toIb.  in  8 ; 

1834-1 S39. 
Dtv.  j-  Bat.  Eq. — Derereux's  &  Battle's  Equity  Beporta ;  N.  C. ;  2  Tole. ; 

1834-1840. 
Diet— Dickens's  Reports;  Eng.  Ch.;  StoIs.;  1559-1784. 
Z>£)d».  —  Dodson'a  Admiralty  Reporls;  Eng.;  2  vols.;  1811-1822. 
Uou^.  —  Douglas's  Reports ;  Eug.E.B.;  4toIs.;  1778-1785. 
I>oug.}Hich. — Douglass's  Reports ;  Mick;  2  vols.;  184S-I847. 
Dom.  —  Dow's  Reports ;  Eng.H.ofL.;  GtoIs.;  181S-18I8. 
ZJoui^  Cf.~ Dow  &  Clark's  Reports;  Eug.H.ofl*;  2vols.;  1837-.1S32. 
Demi.  P.  C.-^Dowliog'B  Practice  Cases;  Eng.;  9  toIb.;  1830-18*1. 
Dudley,  t^a.  —  Dudley's  Reports ;  Ga.;  1  vol.;  1831-1833. 
Durf/ei/,  S.  C  — Dudley's  Reports;  S.C;  1  toI,;  1837,1838. 
Dtitcker.  —  Dutcher's  BeporU ;  N.  J. ;  1S55  to  the  present  time. 
Dti  Ponceau  JttrUd. — Da  Ponceau  on  the  JurisdicUon  of  the  United 

States  Conrts. 
Diwr.— Doer's  Reports;  N.T.;  GtoIs.;  1852-I85S. 
Dtoar.  Sial. — Dwarris  on  Statutes. 
D^.  —  Dyer's  Reports ;  Eng.;  8  parts;  1513-1582. 

E(wr.— East's  Reporta;  Eog.K.B.;  16  vols.;  I800-I81Z. 

East  P.  C.  —  East's  Pleas  of  the  Crown. 

£Ju].  X(ini.  —  Edwards's*Admiralty  Reports;  Eng.;  ItoI.;  1808-1812. 

Eduy.  CA.  — Edwards's  Chancer}- Reports;  N.  T.;  4  vols.;  1831-1850. 

E.  F.  Moort. —  Moore's  Priry  Council  Reports;  Eng.;  1846  to  the 

present  time. 
£Uu^£.— Ellis  &DIackburo'8Beporti;  Eng.  Q.R;  1852  to  the  pre*- 

£n(r.— English's  Reports;  Ark.;  STota;  1845-1853. 

Eng.Ee. —  The  Philadelphia  reprint  of  the  several  English  Ecclesiastjcal 
Reports.^ 

Eng.  L.(r  Eq. — English  Law  &  EquiQ^  Beports ;  Eng.  in  Am,  compila- 
tion ;  1850  to  the  present  time.  • 

Eng.  Lata  Mag. — English  Law  Magazine. 

Esp. — Espinasse's  Nisi  Prius  Reports;  Eng.;  StoIs.;  I79S-1810. 

Exch. — Exchequer  Reports,  by  Welsby,  Huristone,  &  Gordon,  &c. ;  Eng. ; 
11  vols.;  1847-185G.' 

Pair/*-— Fairfield's  Reports;  Maine;  Svols.;  1883-1835. 
Ferg. — Fergusson's  Reports  <^  Divorce  Cases  in  the  Scotch  Consistorial 
Conrt;  I  foL 


<  The  next  leriei  ot  these  Reports  i*  cited  B.^  N. 
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Perg.  CemsuL  Lata  Btp. — Reportaattheendof  the  volume  of  Fergnsson's 

ConsistoriBi  Lav ;  Scotch. 
Fla. —  Florida  Beporis ;  1846  to  the  present  time. 
Fonb.  Eq- — Fonblanqne  on  Equity. 
Fort.  — FortesCTie's Reports;  Eng.;  1  to!.;  1695^1738. 
Foiter.  —  Foster's  Reports  &  Crown  Law ;  Eng. 
Foit  A',  ff.— Foster's  Reports;  N.  H.;  1850  to  the  present  time. 
Ftom.  Dora.  Rd.  —  Fruer  on  the  Personal  and  Domestic  Belationi) ; 

Scotch;  A. D.  1846. 

Oa. — Geoipa  Reports ;  1846  to  the  present  time. 

GeA.Crim.Zaie.  —  Gabbett's  Criminal  Lai?;  Irish;  2  vols.,  A.  D.  1835 

and  1843. 
Cole. —  Gale'a  Reports;  Fog.  Ex.;  2vols.;  1834-1836. 
Cd/ej-D.— Gale  &DaTison's Reports;  Eng.Q.B.;  3  toU.;  1841-1843. 
Coifu.  —  Gallison's  Reports ;  U.  S.  lit  Circuit;  2  Tola.;  1812-1815. 
'George. —  See  ilisiis. 

Gihs.  Cod.  —  Gibson's  Codex  Joria  Ecclesiastid  AnglicanL 
GOb.  Cft.  — Gilbert's  Chancery  Reports;  Eng.;  1  yol,;  1T05-172T. 
Cifl.—  GUI's  Reports ;  Md. ;  9  toL".  ;  1643^1851. 
GiH ^  j:  —  GUI  i  Johnson's  Reports ;  Md.;  12  vols.;  1829-1842. 
aSmaaoT  Giftn.  —  Gihnan'a  Re  porta ;  HI.;  S  vols.;  1844-1849. 
Gi(/)ti».  — Gilpin's  Reports;  IT.  S.  Dist.Pa.;  1  vol.;  1828-1836. 
GtJrf*.— Godbolt'sBeporto;  Eng.;  1vol.;  1575-1G38. 
GodoL  Ab. —  Godolphin's  Abridgment  of  the  EccleaiaeUcal  Laws. 
Covid  P(.— Gould  on  Pleading. 

Goi(W(6.^  Gouldsborough's  Reports;  Eng.;  1  vol.;  158G-1602- 
Gtw.  —  GoVa  Bid  Priua  Reports;  Eng.;  1  vol.;  1818-1820. 
Grant  Corp.—  Grant  on  Corporations. 
Gr*.—  Grattan's  Reports;  Va.;  IS  vols. ;  18*4-1857. 
Gray.  —  Gray's  Reports ;  Mass. ;  1854  to  the  present  time. 
"Green  Ch. —  Green's  Chancery  Reports ;  N.J.;  Svols-;  1838-1846. 
GreeniA' 7.— Green's  Law  Reports;  N.J.;  Srols.;  1831-1836. 
Greene,  Iowa. —  Greene's  Reports;  Iowa;  2vols.;  1847-1850, 
Greent. — GreenleaTs  Reports ;  Maine ;  9  vols.;  1820-1832. 
Greenl.  Ev. —  Greenleaf  on  Evidence. 

B,if  N.  —  HnristoDe  &  Norman's  Reports ;  Eng.  Six. ;  1856  to  the  pres- 
ent time. 

Bi^.  Adm. — Haggard's  Admiralty  Reports;  Eng.;  3  vols.;  1822-1838. 

Siff.  Con. —  Bayard's  Conristory  Court  Reports ;  Eng.;  2vols.;  1752- 
1821.  • 

Hag.Ee. — Hazard's  Ecclesiastical  Beporta;  Eng.;  4  vols.;  1827-1833. 

B<dt  Hisl.  Com.  Lam. —  Hale's  History  of  the  Common'Law. 

iTofc  P.  C—  Hale's  Pleas  of  the  Crown. 

.flairt.—HalBled'B  Law  Reports;  N.J.;  7vola.;  1821-1831. 
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Hedtt.  ra.—HiJeted'a  Chancery  Reports;  N.J.;  4ToIi.;  1845-1852. 

Han»ard  Pari.  Lkb.  —  Hansard's  ParUamenlary  Debates. 

Bar.'^  (?.  — Harris*  Gill's  Reports;  Md.;  2  vols.;  1826-1829. 

^ar.^  J.— Harris  &  Johnson's  Reports;  Md.;  7vols.;  1800-1826. 

Har.  ^  JfcH.— Harris  &  MeHenry's  Reports;  Md.;  4  Tola.;  1700-1789. 

Hare.— Hare's  Reports;  Eng.  Ck;  10  vols.;  1841-18S3. 

Haiy.  Law  Tracts. — Hargrave's  Law  Tracts. 

Sarg.  St.  Tr.  —  Hargrave's  State  Trials ;  Eng. 

flaiyer.— Harper's  Law  Reports;  S.C.;  Ivol.;  1828,1824. 

Barpa-  Eg.  —  Harper's  Equity  Reports ;  S.  C. ;  1  toL  ;  1824. 

fltirrin J.  i)e;.— Harrington's  Reports;  Del.;  4  vols.*;  1832-1847, 

Ilarring.  JtftcA.  —  Harrington's  Ch.  Keporta;  Mich.;  1  toI.;  1838-1842. 

Harris,  Pa.  —  Pennsylvania  State  Reports,  by  Harris;  12  vols.;  1849- 

1855. 
/forrwon.— Harrison's  Reports;  N.  J.;  4  toIs.;  1837-1842. 
Har.  S"  TP.  —  Harrison  &  Wdlaston's  Reports ;  Eng.  K.  B. 
HoKk.  P.  C—  Hawkins's  Fleas  of  the  Crown. 
Bawk.  P.  C.  Curvj.  Ed. — Hawkins's  Pleas  of  tie  Crown,  Curwood's  Edi- 

Hawt».—Hawks's  Reports;  N.C;  4yo1s.;  1820-182S. 

Hayio.  — Haywood's  Reports;  vols.  I  Sc  2  (1789-180S),  N.  C;  vols.  3, 4, 

&  5  (1816-1818),  Tenn. 
a  Bi.  — Henry  Blackatone'H  Reports;  Eng.;  2to]s.;  1788-1796. 
flen.  j- Mun/.  —  Hening&Munford's  Reports;  Va.;  4¥ol8.;  1806-1809. 
flertey.  —  Hetley's  Reports;  Eng.;  I  vol.;  1726-1732. 
BiU  C».  — Hiil'a  Chancery  Reports;  S.  C;  2  vols.;  1838. 
B1U,N.  y.  —  HUl's  Reports;  N.T.;  7to1b.;  1841-1844. 
BUI,  S.  C  — Hill's  Law  Reports;  S.  C;  9  vols.-;  1833-1837. 
H.L  Co*.  — House  of  Lords  Cases,  by  Clark,  &c;  Eng.;  1B47  to  the 

present  time. 
flb&.—Hobart's  Reports;  £ng.K.B.&c.;  IvoL;  1603-1623. 
fioL  —  Reportsof  Cases  in  the  Time  of  Holt;  Eng.;  1  toL;  1688-1710. 
flWiiV.P.— Holt's  MsiPrins  Reports;  Eng.;  1vol.;  1815-1817. 
ZTopfa'tis.  —  Hopkins's  Chancery  Reports;  N.  Y.;  1  vcd.;  1823-1826. 
Boiact  Omfi.  Lawi. —  Hosack's  Conflict  of  Laws. 
How.Misiit.  —  Howard's  Reports ;  Miswasippi;  Tvols.;  1834-1843. 
Bow.  U.S.  —  Howard's  Reports  ;  U.  S.  Sop.  Conrt ;  1 843  to  tie  present 

BoweU  St.  IV.— Howell's  State  Trials;  Eng.;  84  vols. 
Biant  Crim.  Lata.  —  Hume  on  CrimiDal  Law,  a  Scotch  woi^  c^  the  high- 
est authority.    * 
Humph. — Humphreys's  Reports ;  Tenn. ;  11  vols.;  1839-1851. 

111. — Illinois  Reports,  by  Peck ;  namely,  from  vol  11 ;  1849  to  the  pre»- 
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Ind.  —  Indiana  lUports ;  1847  to  the  present  time. 

iiuL  —  Coke's  Instttntes.    [The  1st  Inst  is  cited  Co.  Lit ;  the  2d  &  Sd  are 

cited  2  loBt.,  S  Iiut] 
inti— Iredell's  Law  Keports;  N.  C;  13toU.;  1840^1852. 
Awi.  £9.— IredeU'ii Equity  Reports;  N.  C;  *toU;  1840-1852. 
infiXav.— IiiahLawBeporte;  IS  vols.;  1888-1B50. 

Jaceh.  —  Jacob's  Chanceir  Iteporis ;  Eng. ;  1  roL  ;  1821,  1822. 

JM. — Jebb's  Cnminal  Cases ;  IriA ;  IvoL;  1822-1840. 

/.  J.  JJart^oU. -- J.J.  Harahall's  Reports;  Ky.;  7to1s.;  1SS9-I832. 

J.  A</.  — J.  Kelyng'sBeports;  Eng.;  1  toI.;  1G62-1889. 

Jsnt  CmL  —  Jenlcins'a  Eight  Centiiries  of  Reports ;  Eng.;  1  Tol.;  122ft- 

1GS3. 
Joint.  —  Johnson's  Law  Reports ;  N.  Y;  20  vols. ;  1806-1623. 
Mtit.  Cbt.— Johnson's  Cases;  N.  Y.;  8  vols.;  1799-1803. 
Johu.  C%.  — Johnson's  Chancery  Reports;  N.  Y.;  7  toIs.;  1814-1823. 
/one*  CI. — Jones's  Chancery  Reports;    N.  C;    1859  to  the  present 

time. 
Jonr$,  y.  C. — Jones's  Law  Reports;  N.  C;  185S  to  the  present  time. 
Jones,Fa.  —  FennsylTania  State  Reports,  by  Jones ;  Fa.;  2toIi.;  1849. 
Jar. — The  London  Jurist ;  Eng.;  1887  to  the  present  time. 

i&6.—EebIe'8  Reports;  Eng.  K.  B.;  StoIs.;  1661-1879. 

££Z(y.— Kelly's  Reports;  Ga.;  StoIs.;  1846,  1847. 

£e>U  Com.  —  Kent's  Conunentaries. 

Seng.  —  Loid  Kenyon's  Reports ;  Eng.;  Srols.;  1763-17G0. 

Keman.  —  Eeman's  Reports;  N.  Y.;  1854  et  seq. 

Kerr.  —  Kerr's  Reports ;  New  Bruuswiek ;  1839  el^eq. 

£ir«y.  —  Kirby's  Reports;  Conn.;  1  vol.;  1785-1T88. 

Sm^. — Knapp'i  Privy  Council  Cases ;  Eng.;  StoIs.;  1S29-18S6. 

La. — Loninana  Reports ;  19to1s.;  1830-1841. 

LcAnn. —  Loainana  Annnal  Reports ;  9  vols.;  1848-1864. 

latch. — Latch's  Reports ;  Eng.;  1  vol.;  1625-1628. 

i^Eo  J.N.B.* — Law  Journal,  New  Series;  Eng.;   1881  to  the  present 

La*>  J.  "S.  B.  M,  C  —  Law  Journal,  New  Series,  Magistrates  Cases. 
laaJ.  N.  B.  Q.  B.  —  Law  Jonrnnl,  New  Series,  Queen's  Bench  Cases. 
Lam  on  Juritd. — Law  on  the  Jurisdiction  of  the  XJ.  S.  Courts. 
Ld-Raym. —  I»rd  Raymond's  Reports ;  Eng.;  3toIs.;  1694-1734. 
Z«<kA.  —  Leach's  Crown  Cases  Eeserred ;  Eng.;  2to1».;  1730-1815, 
Zeyi.— Leigh's  Reports;  Ta.;  12  vols.;  1829-1842. 
Leon. — Leonard's  Reports ;  Eng.;  4parts;  1540-161G. 

J  Often  cited  without  the  "  s.  s." 
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Zfv.  —  LeviDz's  Reports ;  Eog.;  Sports;  1660-1697. 

Lemn.—liema'i  CrowD  CaacH;  Eng.;  2  vols.;  1833-1838. 

Xirr.—Littell'e  Reports;  Ky.;  fiTol&i  1632-1824. 

LUl.  Sel.  Co*.— Littell's  Selected  Cases;  Ky-i  1  toL;  1795-1821.  * 

L.J. — Lair  Journal ;  Eog. ;  («aina  as  Late  J.  m.  a.) 

L.  J.,  M.  C.  —  Law  Journal,  UagiatnUes  Coses ;   (same  as  Laie  J.  k.  b. 

M.  C.) 
Zo^.  — LofiVaEcporta;  Eng.;  Iwl.;  1771-177S. 
Xwfto.— Lutwj-che'BKeportB;  Eog.  C.  P.;  2  vols.;  1682-1 7M. 

Jl/.  j-£;  — MauleSESelnyu'sBeporta;  EDg.E.B.;  6to1s.;  181S-1817. 

Jtfi-IK.— Meeson&Welsby'sEeports;  Eng. Ex.;  Ifivola;  1886-18*7. 

MacUan  (j-  Mob. — Maclean  &Bobmson'sBcporta;  Hooseof  Lords  on  Ap- 
peal from  Scotland;  1  vol.;  1839. 

Macqueen  Pari.  Pracl.  —  Uacqueen's  Parliamentary  Practice. 

Maine,  —  Maine  Keports. 

Man.  i-  G.  —  Manning  &  Granger's  Reports ;  Eng.  C.  P. ;  7  vols. ;  1S40- 
'■1844. 

Man.  ^  Jt— Manning  &  Ryland'a  Reports ;  Eng.  K.B. ;  5  vols. ;  1827-1880. 

jVurci.  — March's  New  Cases;  Eng. ;  iTol.;  1639-1643. 

3/ariAa/;.  — Marshall's  Reports;  Eng.C.F.;  2  toU;  1613-1616. 

MarthaU,  A.  if.  — See  A.  K.  ManhalL 

MarshaU,  J.  J.  —  See  J.  J.  Marshall. 

MarUN.  C— Martin's  Reports;  N.  C;  2to1s.;  1790-1796. 

Mirt,  Za.  —  Martin's  Reports ;  La.;  ISvols.;  1809-1823. 

JUar'.N.  B.  — Martin's  Reports,  New  Series;  La.;  6  vols.;  1823-1830. 

Mart.  §•  YfTg.  —  Martin  &  Tei^r's  Reports ;  Tenn. ;  1  vol. ;  1826-1828. 

3f(us.  —  Massachust;^  Reports ;  17  vols.;  1804-1622. 

Jlfiuon.  — Mason's  Reports;  U.  S.  1st  Circuit;  5  vols.;  1816-1830. 

May  Pari.  Law.  —  May's  Parliamentarj-  I.aw. 

3fcCW.  5"  K—McClcland  &  Tonnge's  Reports;  Eng.  Ex.;  1  voL; 
1824, 1825. 

McCord.  —  McCord's  Law  Reports ;  S.  C. ;  4  vols. ;  1621-1628. 

McCord  CA.-rMcCord'8  Chancery  Cases;  S.  C. ;  2  vols.;  1825-1827. 

3ic£<wn.— McLean's  Reports;  U.  S.  7th  Circuit ;  Svola.;  1829-1853. 

JUcJIfu^n.  —  McMuUan'a  Law  Reports ;  S.  C;  2voIs.;  1835-1843. 

3/c.l/u(;anEy.  — McMullan'saiuity  Cases;  S.  C;  1  vol.;  1827-1842. 

Sid. — Maryland  Law  Reports;  1851  to  the  present  time.   , 

Md.  CA.— Maryland  Chancery  Reports;  4  vcJs.;  1847-1894. 

3/e^i.  —  Meigs's  Reports  ;  Tenn.;  Ivtri.;  1838,1839. 

3/et  —  Melcalf 'a  Reports;  Mass.;  13  vols.;  1840-1847. 

Mich.  —  Michigan  Reports ;  1847  to  the  present  time. 

Jt/i/ea.— Miles'a  Reports;  Pa.;  2  vols.;  1835-1840. 

•MUlt.  —  See  Const,  s.  a. 

Mdward. — MUward's  Court  of  Prerogative  Reports;  Irish;  1  vol.;  1816- 
1843. 


Digitized  ftyGcXlgle 


ISBBBVIATIOIfS.  xlix 

Jtfinor. — Minor's  Beporta ;  AU.;  IvoL;  1820-1826.  . 

3Smxu.  QT  Atit*. — MigMwippi  Reportt;  1850  (toL  23)  to  the  ptwent  time. 

MiMO-orUu, — MiMOQii  Reports ;  1821  to  the  preseot  liiDe. 

Jfixf.— IfodemBeporti;  Eng.;  IStoIb.;  1669-1792. 

Monroe,  B. —  See  B.  Monr. 

Moarot,  7.  £.—  See  j^£.  Monr. 

^)odg^—UqpdfB  Crown  Cues Beserred ;  £ng.;  2  vols.;  1824-1841. 

Moodgt^-  —  Moody  &  Helkin's  1^  Prias  Cues ;  Eng.;  1  toL;  182S- 

1830. 
J&orfyA'iL — Moodj  &  Bobiiuaa's  Nisi  Friiis  Cases;  Eng.;   2  toIs.  ; 

1830-1844. 
jfMm.  — J.  B.  Moore's  BepoiK;  Eng.;  13to1s.;  1817-1827. 
Maort,  £.  f  .  —  See  E.  F.  Moort. 
Movrt,  Sr  F.— See  Sir  F.  Moort. 

Mtoreir  &— Moore  &  Scott's  Reports ;  Eng.;  4  vols.;  1881-1834. 
MarriM. —  Morris's  Beporta ;  Iowa ;  1  W. ;  1839-184&. 
ir«m/—Mimrord'B  Reports;  Ta.;  6to1s;  1810-1820. 
jrin7)A.-7Hiirph]^s  B^wrts;  N.  C.;  8  vds.;  1804-1819. 

K  dip. — N.  Chipman's  Reports ;  Tt;  1  toL;  1789-1791. 

^.ff..— Hew  Hampshire  B^mrts;  13  vols.;  1816-1644. 

JTer,  j-JUl— Nevele  &  Mamiiiig's  Beports;  Eng.  E.B.;  6  vols.;  1832- 

1836. 
A«r.^P.— NeTile&Peny's  Beports;  Eng.  KB.;  StoIb.;  1836-1838. 
Nem Btp.  or N.  R. — New  Reports;  b^ng  4th&Sth  vols,  of  Bosanquet 

ttPaner;  Eng.;  1804-1807. 
Neic  Sett.  Cat.  —  New  Seaions  Casee  by  Carrow,  Hamerton,  &  Allen  ; 

Eng. ;  1844  to  the  present  time. 
Noiet  Oat. — Notes  of  Cases  in  the  Ecclesiastical  &  Maritime  Courts; 

Eng.;  TtoIs.;  1841-1860. 
M>«5-ifcQ)«/.— NoUiMoCord'sReportB;  S.C;  2to18.;  lfll7-l820. 
Al^  —  Noy's  Beporta;  Eng.;  ItoI.;  1S69-I649. 
X.  F.— New  Toil  Beports;  N.'T.;  Court  of  Appeab ;  18S7  (vol  IS)  to 

the  present  lime. 

Olio. —Ohio Reports;  Ohio;  SO  vols.;  1831-1861. 

Mio  Slate. — Ohio  SUte  Reports ;  Ohio ;  18S2  to  the  present  time. 

Ottert — Overton's  Reports ;  Tenn.;  2to1s.;  179I-1S15. 

Own Owen's  Reports ;  Eng.;  1  vol;  11IS6-161S. 

Pa. — Penn*rlraiua  Beports,  bj  Bawle,  Fenrose,  &  Watts ;  Fa. ;  8  vols. ; 
1829-18)2. 

■  The  Bitt  VI  pagei  or  the  flrat  TolnmB  ware  In  tket  prepared  by  Bjui  &  Hoody 
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derstoodont  of  Scotland;  wMle  017  snbstitnte  wIU  be  as  plain  to  the  Sootcb lawyers 
as  any  of  their  own  fonns. 


Di.itradb,  Google 


ABBtlETUTIORS.  Iill 

Stmi.  —  Stu-kie's  Nisi  Frini  Reports ;  Eng.;  StoIs.;  1814-1823. 

Slart.  Slander.  --  Stadde  on  Slander. 

Son.  —  StBirari^  HeportB ;  Ala.;  StoU.;  18S7-I83I. 

5faw.  8- P.— 8tew»rt&  Porter's  Eeports;  Ala.;  SyoIs.;  1831-1834. 

Story.  —  Story'B  Beporta ;  U.  S.  1st  Circuit ;  3  toIs.  ;  1889-1845. 

Sory  Bailm. —  Storj  on  Bailmenta. 

Story  BilU.  —  Story  on  Billa  of  Exchange. 

Sonjr  Crmfl.  Zawt.  —  Story  on  the  Conflict  of  Laws. 

Slory  Cbnxt.  —  Story  on  the  ConsfitatitHi. 

Sory  Conl.  —  Story  on  Contracts. 

Sonf  Eq.  Jmritp. —  Story  on  Equi^  Jurisprudence. 

Stra.  —  Strange's  Keportt ;  Eug.;  2vala.;  171S-IT49. 

Srob.—  StroUi&rfs  Law  Reports ;  8.  C. ;  G  tdIb.  ;  1846-1850.  ' 

Stnb.  Eq.  —  Strobharf  s  Equity  Reports ;  S.  C. ;  4  vtds. ;  1846-1850. 

Sumner.  —  Snmner's  Reports ;  U.  S.  IM  Circuit ;  3  vols. ;  1880-1839. 

Saum,  r«nn.  — Swan's  Reports;  Teen.;  2  vols.;  1SG1-18G3. 

&nnM(.  — Swanaton'sBeporta;  Eng.  Ch.;  3  vols.;  1818,1819. 

Svmb.  i^Hnuab.  —  Swinburne  on  Sponsals. 

Swmtan.  —  Swinton's  Jiuticlttry  Reporta ;  Scotch;  2to1s.;  1835-1841. 

^pnt. —  Syme's  Justiciary  Reports ;  Scotch;  1  toL;  1826-1829. 

roiML  —  TanntoD'a  ReportB ;  Eng.;  Svols.;  1807-1819. 
Tbylor.  —  Taylor's  Reports ;  N.  C. ;  2  vols. ;  1 799-1818. 
r.B.ifonr.  —  T.B.  Monroe's  Reports;  Ky.;  7  vols.;  1824-1828. 
r(»>ip.^M.  — Temple  3c  Mew's  Reports ;  Eng.  Crim.  Ap.;  1  voL;  1848- 

1851. 
'Tenn.  —  See  Ovtrt. 

TdOM.  —  Texas  Beports ;  1846  to  the  present  time. 
TTueher  Cnm.  C<w.  —  Thacher's  Criinlnal  Cases;  Mass.;  1  vol;  1823- 

I84S. 
T.Jonft.  —  Sir  Thomas  Jones's  Reports  ;  Eng.;  1  voL;  1667-1685. 
T.B.— Term  Reports  by  Duniford  &  East ;  Eng.  K.  B. ;  8  vols. ;  1 785- 

1800. 
TVoin  Ir  JUard  Preced.  —  Train  &  Heard's  Precedents  of  Indictments. 
-  T.Bayn. —  Sir  Thomas  Raymond's  Reports ;  Eng.;  1  vol.;  I65S-1684. 
r.  V.P.  Ciort  —  T.U.  p.  Charlton's  Beports;  Ga.;  1  vol;  1805-1810. 
'Treadtoay. —  See  OmtL 

lyw.— Tyler's  Reports;  Tt ;  2vols.;  1800-1803. 
Tyrv.—  lyrwhitfs  Beports ;  Eng. ;  6  vols. ;  1830-1835. 
TjriB.  If  G.  —  lyrwhitt  &  Granger's  Beports ;  Eng. ;  1  voL ;  1835, 1836. 

Fa.Ca$.  —  Tirgiua  Cases ;  Ta.;  2  vols.;  1789-1826. 
FOT9S.  —  Tatighan'a  Reports;  Eng.  C.  P.;  1  voL;  1666-1674. 
FenL  —  Yentris's  Beports ;  Eng.;  2  parts;  1G6S-1691. 


Digitized  by  GtXlgle 


IV  ABBBEnATIORS. 

Vem.  — Vernon's  Eeports;  Eog.Ch.;  STtiB.;  ie8l>-lT20. 

Vm.— Ttaej,  Jr.'aReporto;  Eng.Ch.;  SO  vol*;  1769-1817. 

Ves.  ^  B.  —  Vesey  &  Beames's  Reports ;  Eng.  Ch. ;  3  vols. ;  1812-1814. 

Yes.  Sen.  —  Veaey,  Sen.'s  Reports ;  Eng.Ch.;  2toU.;  1746-1755. 

Vin.  Ab.  —  Viners  Abridgment. 

F(.  — Vermont  Reports;  23  vols.;  1824-1864. 

Wadd.  Dig.  —  Waddilore's  Digest  of  Cases  in  the  Eccleaastical  Court*. 
IKaU-.McA.  —  Wttlber'B  Chancery  Reports;  Mich.;  1  vol.;  1842-1845. 
Walk.  JITiniV.— Walker's  Reports;  Uissis.;  1  voL;  1818-1832. 
WaUace. — Wallace's  Reports ;  U.  S.  3d  Circuit ;  ItoI.;  1801. 
IFoOaM,  Jr.— Wallace's  Beports;  U.  S.  Sd  Circuit;  3v(ds.;  1842-1893. 
IVhM.— Ware's  Reports;  D.  S.  DistofMe.;  1822-18BS. 
Woih.  C.  C  — Washington's  Circuit  Court  Reports;  U.  S.  3d  Circiut; 

4  vols.;  180S-I827. 
Waih.  Fo.  — Washington's  Reports;  Vs.;  2  vols.;  1790-1796. 
'Walerman's  ArchbM. —  See  ArclA.  iVeio  Crim.  Proctd. 
WoHj.  —  Watts's  Reports;  Pa.;  lOvoU.;  1882-1840. 
Waits  ^  ^  — Watts  &  Sergeant's  Reports;  Fa.;  9  t(^;  1841-1845. 
Tr.m—WiUiamBlackstoDe'a  Reports;  Eng.;  2toIs.;  1746-1779. 
Fend  — Wendell's  Reports;  N.  Y.;  26  toU.;  1828-1841. 
West.  Law  Jour.  —  Western  Law  JoumaL 
morf.  — Wharton's  Reports;  Pa.;  6  toIb.;  :8B6-184I. 
WKart.  Crim.  Law.  —  Wharton's  Criminal  LaiT.i 
Wkarl.  DiV;.  — Wharton's  Pa.  Digest. 

WAeai.  —  Wheftton'»  Reports;  U.  S.  Sup.  Court ;  IStoIs.;  1816-1827. 
Wheeter  Crim.  Ca».~ Wheeler's  Criminal  Cases;  N.  Y.;  STtds.;  1804- 

1825. 
WUlcoch  Corp.  —  Willcocit  on  Muoicipal  Corporations. 
lft«CT.—  WilWs  Reports;  Eng.;  iTd.;  1787-1760. 
WUs.—  Wilson's  Reports ;  Eng. ;  S  parts ;  1 743-1 7  75. 
Wiiton  ^  Shaa —  Wilson  &  Sh&w's  Reports ;  House  of  Lords  on  Appeal 

fKKU  Scotland ;  7  vols.;  1825-1834. 
W.  Jones.—  Sir  Wm.  Jones's  Reports ;  Eng. ;  1  vol. ;  I620-164I. 
IF.  KeL—Vf.  Kelynge's  Reports;  Eng.;  1  toL;  1780-1786. 
Wme.  Peere.  —  See  P.  Wm$. 

Wmi.  R— Williams's  Report*;  VL;  1854  to  the  present  time. 
Woodb.  {r  il-  —  Woodbnry  &  Minof  s  Reports ;  U.  S.  1st  Circuit ;  3  vols. ; 

1845-184  7. 
Woodd.  Ltct. — Wooddesson's  Lectnres. 
TFr^A/.— Wright's  Reports;  Ohio;  1  vol.;  1831-1834. 
W.  W.  §■  D.— WilUnore,  WoUaston,  k  Daviswi's  Reports;  Eng.  Q.  B. 

r.  If  Col  a  a  —  Ymmge  &  CoUyer's  Chanoeiy  Cases ;  Eng.  Ch. ;  2  toIs.  ; 
1 841-1844. 


Digitized  by  GtXlgle 


ABBEE7IATI0K8. 

Y.^CoL  Exek.  —  Yoange  &  CollyWt  Beporto^  Eng.  Ex. ;  i  vols. ; 

IB41. 
y.  Ir  J. — Tonnge  &  Jerris'a  Beporls ;  Eng.  Es.;  S  vols. ;  1826-18. 
Yeatet. —  Yeatea's  Beports ;  Pa.;  4  rok;  179J-I808. 
lWp.—Tolvertoo'B  Reports;  Eng.  K.  B. ;  1S03-161S. 
YUe.  Met.  Ed. — Telvertoii's  Beports ;  UetcalTs  Edltioti. 
yeiy.— Tei^ertEepoHa;  Tene-;  10  vols.;  J818-18S7, 

2a5.~Zabriskie'3  Reports;  N.J.;  Svolg.;  1847-1853. 


Digitized  by  GtXlgle 


J,  Google 


BOOK    I. 

INTEODUCTO^Y    VIEWS. 


CHAPTER    I. 

TUB  SOUSCBS  ASD  ITATUBE   OF  JUBISPEUDSKCE. 

^  a.  Law  is  the  offspring  of  God  ;  and,  like  him,  is  eveiy- 
"where.  Deep-in  the  nature  of  things  lie  her  fountains,  and 
their  ontflowiDga  gladden  all  existence.  Fiom  her  is  the 
masic  of  the  aniverse.  Before  all,  in  all,  above  all,  subject 
onljr  to  the  Infinite  One,  she  reigns  over  matter  and  mind 
alike. 

^  b.  Indeed,  the  fountains  of  law  are  all  one  universal^ 
united,  nnohanging  spring,  issuing  forth  from  the  bosom  of 
the  Deity.  With  him  they  are  ever  present,  in  him  they  are 
ever  flowing,-like  him  they  are  ever  one,  like  him  moreover 
they  are  multiform  in  manifestation,  and  like  him  they  bltess 
whoever  they  are.  Law,  in  the  broadest  acceptation  of  the 
term,  is  the  order  of  the  universe ;  and  it  has  as  many  nar- 
rower meanings  as  there  are  subjects  to  which  our  minda 
apply  the  word. 

§  c  The  mnnicipal  laws  of  nations  and  of  commnaities 
are,  in  their  origin  and  intrinsic  force,  no  other  than  the  rules 
TOI-L  1  [1} 
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of  being  given  ns  by  God.  Not  indeed  are  they  withoat 
provisions  of  mere  human  invention,  and  provisione  conflict 
ing  with  the  primary  rule.  For  the  heavenly  wisdom  flows 
often  impQie  through  earthly  channels ;  and  the  divine  mie 
itself  provides  for  human  modifications  of  the  abstract, 
adapting  it  to  particular  circnmstancea,  views,  end  wants. 
And  whether  the  modificatTong  accord  with  the  original  right 
or  not,  they  are  alike  pennitted,  as  acts  in  the  one  case  of 
well-doing,  in  the  other  of  evil-doing. 

§  d.  The  legal  author  i»  not  to  trace  in  foil  the  OTiginal 
right  through  the  windings  of  human  affairs ;  but  to  state  the 
coodusions  of  right,  and  state  the  technical  and  arbitrary 
rules,  established  by  legislatures  and  courts  to  guide  the  peo- 
ple. Yet  his  readers  should  know,  that  beneath,  above,  and 
around  the  rules  of  mere  human  invention,  and  the  rules  of 
original  justice  established  thus  by  man,  woven  into  theii 
very  texture  also,  are  the  broad  doctrines  which  an  abstract 
scipnce  could  draw  from  nature  herself;  and  know,  that  the 
abstract  doctrines  fill  the  vacnum  where  particular  rules  are 
not  The  rules  are  uncreated  substance,  fashioned  by  man, 
yet  not  made  by  him ;  they  are  moulded  from  the  original 
mass  of  things  given  for  human  use.  Sapecially  should  the 
young  person  just  entering  upon  legal  studies  understand, 
that  the  courts  in  the  olden  time  decided  cases  mainly  in  ref- 
erence to  the  demands  of  original  jaB:tice;  and  that,  evea 
now  while  precedents  are  numerous,  the  voice  of  God  speaks 
ing  the  language  of  this  abstract  right  is  listened  io  by  every 
good  judge,  as  well  as  by  the  legislature  itself. 

^  1.  Our  jurisprudence  is  contemplated  in  two  divisions : 
the  one  concerns  the  public,  the  other  concerns  individuals. 
The  former  embraces  the  criminal  department  of  the  law; 
the  latter,  the  civil.  Yet  practically  many  things  which  be- 
long to  criminal  jurisprudence,  viewed  in  a  philosophical  way, 
are  embraced  in  the  civil  department  of  the  law ;  whilp  some 
things  belonging  properly  to  the  civil,  have  found  place  with 
the  criminal.    And,  practically  also,  the  line  separating  the 
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two  departmentB  is  somewhat  arbitrary,  and  it  necessaiily  runs 
on  disputable  ground ;  beeanse  private  and  public  affairs  add 
interests  entwine  themselves  into  one  another.  Courts  have 
made  also  a  distinction  between  what  belonga  to  criminal 
joiisprodenoe  and  to  criminal  law,^  though  the  dletinction  is 
nice,  and  is  of  Itttle  importance.  Moreover,  the  criminal  law, 
properly  viewed,  deals  with  individual  wrongs  when  of  a 
natoie  to  aHect  the  public.'  But  tbeae  things  mnfit  be  un- 
folded in  their  order. 

(la.  These  divisions  flow  not  ont  of  the  nature  of  law 
itself  but  out  of  the  artificial  structure  of  human  sodety. 
For,  by  natore,  an  act  is  either  right  or  wrong ;  and,  by  na- 
tnre, 'there  is  do  dif]^nce  between  wrongs  done  to  one  indi- 
vidaal  and  to  many.  But  in  the  constitntioa  of  human 
society  there  is  a  great  difference ;  for,  as  will  be  further  ex* 
plained  in  these  pages,  the  government  does  not  punish  every 
crime  which  is  such  by  the  law  of  nature ;  and  it  therefore 
distinguishes  those  natural  offences  which  are  -directed 
against  the  State  at  large,  from  mere  offences  agsdnst  indi* 
vidnals  only,  taking  into  its  own  hand  the  punishment  of  the 
former,  and  furnishing  courts  to  punish  the  latter  through 
what  is  called  the  civil  process,  wielded  by  the  individual 


(  2.  Before  we  enter  upon  the  criminal  law,  let  us  look  at 
some  fortber  things  which  concern  both  It  and  the  civil.  No 
two  human  beings  can  exist  together,  without  being  governed 
in  their  associatioQ  by  rules,  termed  law.  For  example,  it 
must  be  a  role,  that  neither  shall  occupy  the  space  occupied 
for  the  moment  by  the  otlier :  a  violation  of  this  rule  would 
end  the  physical  lives  of  both.  And,  on  the  same  ground, 
neither  shall  attempt  to  take  the  other's  life :  this  role  cannot 
be  violated  and  the  associatioa  continue.  So  if  they  would 
not  only  exist  together,  but  make  their  relations  happy  ones, 
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they  mnst  obey  laws  tending  to  promote  this  object ;  aa,  that 
neither  shall  assault  the  other,  nor  use  language  wounding 
the  feeling  of  the  othei.  And  the  further  they  cafry  this 
claHs  of  rules,  the  more  fall  will  be  their  enjoyment,  which 
will  be  complete  only,  when,  following  the  injonction  of  Holy 
Writ,  each  loves  the  other  as  himself. 

§  3.  Therefore  law  is  essential  to  human  association ;  so 
essentia],  that  man  cannot  live  in  communiti^  without  it. 
And  by  law,  as  the  word  is  here  used,  is  meant  not  merely 
the  precept,  but  the  penalty  also.  Law  indeed,  without  pun- 
ishment for  its  violation,  is  impossible  in  the  nature  of  things. 
The  statement  is  a  contradiction ;  it  is  like  an  earth  without 
matter,  an  atmosphere  without  air,  an  existence  without  ex' 
istence.  Whence  we  have  the  proposition,  that,  wherever 
two  or  more  human  beings  are  found  together,  law  necessa- 
rily abides  with  them,  regulating  their  assodation,  —  law 
with  its  p^nal  sanction  practically  enforced,  —  whether  they 
aie  themselves  cognizant  of  the  fact  or  not.  No  instance 
«ver  was  or  will  be  in  which  this  is  not  so. 

$  3  a.  Enthusiasts  paint  in  vision  a  condition  of  socie^  ia 
which  human  laws,  as  they  term  rules  binding  man  to  man 
by  penal  sanctions,  shall  be  no  more.  But  such  a  resolt  can 
never  come  in  any  one  realm  of  Him  who  rules  all  things 
welL  Because,  in  the  infancy  and  feebleness  of  each  created 
existence,  it  needs  law  with  its  penalty ;  and  the  nature  given 
it  at  first  cannot  change  with  its  growth  and  development. 
Man,  indeed,  may  learn  to  avoid  the  punishment,  but  the  law 
which  includes  the  punishment  abides. 

§  3  6.  That  law  and  puniahment  are  inseparable,  both  from 
one  another  and  irom  existence  itself,  will  appear  on  a  single 
consideration  being  stated.  If  we  should  imagine  any  exist- 
ence, mental  or  physical,  to  be  wilhout  law,  we  should  im- 
agine a  thing  which  was  not  a  thing;  because  all  of  which 
we  can  take  cognizance  concerning  any  thing  is  the  action 
of  its  laws  of  being.  A  single  particle  of  matter  presents  a 
[4] 
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Tariety  of  la'WB ;  &b  the  law  of  extension,  the  law  of  gravity, 
aod  the  like ;  bat  it  preBents  nothing  whereof  we  can  take 
ec^nizance,  except  the  action  of  these  laws.  Ancl  the  Bonl 
of  a  man^  like  the  particle  of  matter,  presents  its  pecnliar 
laws,  by  'whose  action  alone  we  anderetand  that  it  exists. 
And  \?hen  men  come  together  in  comrannities  of  many  souls, 
we  only  know  the  feet  of  their  association,  from  perceiving 
ttie  efiects  of  the  laws  of  their  combined  being.  Now  if  the 
taws  'which  bind  them  together,  or  the  laws  under  which  a 
ringle  Bottl  lives,  or  the  laws  of  a  particle  of  matter,  were 
violated,  'there  mast  be  necessarily  a  distni^ance  of  what  be- 
fore 'was,  a  disturbance  in  all  the  thing  to  which  the  violation 
lelated ;  and  this  disturbance  is  the  penal  sanction  given  to 
the  laws.  Consequently  a  law,  the  violation  of  which  was 
not  attended  by  the  disturbance,  would  be  no  law. 

1 4.  We  Umefore  see^  that  law,  with  ita  punishment,  is 
anterior  to  organized  government  Before  the  formation  of 
the  government,  it  is  enforced  by  the  party  more  immediately 
a^[rieved  pursuing  the  wrongdoer,  or  by  a  company  of  indi* 
viduals  spontaneously  nniting  to  enforce  it,  or  by  soch  other 
means  as  a  rude  state  of  society  brings  about.  But  these 
modes  of  administering  justice  are  uncertain,  inadequate,  and 
perikma  to  the  peace  of  the  community ;  so  that,  as  civiliza- 
tion advances,  some  one  takes  into  his  hands  the  enforcement 
of  the  laws,  and  the  power,  under  the  name  of  king  or  chief 
or  patriarch  of  his  tribe,  to  modify  or  change  them,  as  cir- 
comstances  may  require ;  or  sonaetimes,  as  in  the  United 
States,  the  people  establish  a  government  for  themselves. 
Yet  this  view  is  rather  a  philosophical  than  a  precisely  ecca- 
nte  historical  one  of  the  matter ;  for  historically  the  methods 
varionsly  blend ;  as,  for  instance,  the  laws  are  partly  enforced 
by  a  feeble  and  viciQus  government,  and  partly  by  the  arm 
of  private  revenge.  But  the  establisbmeilt  of  the  govern- 
ment neither  obliterates  the  law  which  before  was,  nor 
changes  it;  being  modified  only  by  the  act  of  governmental 
organization,  or  by  decree  or  statute  of  the  government  itsel£. 

i:  [5] 
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§  5.  The  gOTernment,  however,  does  not  take  cognizance 
of  all  the  law  (asing  thi»  word  in  its  larger  sense)  existing 
in  the  community.  For  instance,  the  law  everywhere  pr^ 
vails,  that  a  person  civilly  spoken  to  shall  return  a  civil  an- 
swer; bat  no  court  would  entertain  a  suit  to  enforce  its 
observance.  The  party  a^rieved  may  inQict  a  mild  pnnish- 
ment,  such  as  to  decline  speaking  to  the  o&ending  person; 
bat,  if  he  goes  beyond  certain  limits,  the  legal  tribunals  will 
interfere.  A  case  of  such  interference  occurs,  where,  for  an 
affivnt  not  cognizable  by  the  courts,  but  a  real  breach  of  the 
law  of  honor,'  tha  injured  one  undertakes  to  meet  the  ag- 
gressor in  a  duel.  If  death  ensues,  the  government  says  the 
penalty  was  beyond  the  jurisdiction  of  individuals  to  indict^ 
and  so  holds  the  one  killing  to  be  guilty  of  murder. 

§  6.  Therefore  the  student  of  our  jniisprndence  has  to  in- 
quire, alike  what  is  the  law  which  existed  anterior  to  the  gov- 
ernment, how  it  has  been  modified  and  changed  by  subse- 
quent custom  and  legislation,  and  when  the  courts  assume, 
and  when  decline,  jurisdiction  to  enforce  it  Caaea  in  which 
the  jurisdiction  is  declined,  are  not  alone  those  wherein  the 
offence  ii  too  trifling,  or  not  adapted  to  legal  investigation, 
but  they  may  be  arranged  in  many  other  classes.  Thus,  the 
conrts  eutertatn  suits  for  the  violation  of  contracts ;  but,  if 
the  party  bringing  a  suit  has  no  interest  in'  the  question,'  or 
if  the  eontcact  is  illegal  or  immoral,  and  the  plaintiff  is  parti- 
■ceps  criminie  in  it,  and  so  comes  not  with  clean  handa,^  he 
will  be  dismissed ;  not  because  the  matter  is  too  small  or ' 
otherwise  improper  for  jadicial  investigation,  nor  because  the 
-defendant  is  in  the  right,  but  because  the  plaintiff  has  no 

*  BlaclcBtone  says,  thai  boDor  u  "  a  point  of  a  nature  ao  nice  and  delicate, 
■Oai  it*  wroDga  aad  injuries  escape  the  notice  of.  the  conunoD  law,  and  ^t 
sre  fit  b]  be  redressed  somewhere."  And  so,  in  England,  the  court  of  chiv- 
ali7,  now  abolished,  used  to  take  cognizance  i^it.     3  BI.  Com.  104. 

*  Aclio  non  datur  non  damnificalo.  An  action  is  not  given  to  him  who 
haa  received  no  dami^  Jenk.  Cent  69.  See  also  Nichols  v.  ValentiDe, 
36  Maine,  3S3. 

■  Bishop  Mar.  &  Kv.  §  388. 
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proper  statna  to  complain.  So  the  wrong  may  be  of  saffi- 
cuent  magnitude,  and  ilie  plaintiff  meritorions ;  but,  for  some 
other  reason,  it  may  be  against  good  policy  to  sustain  the 
action-  An  example  of  this  is  seen  in  the  maxim  caveat 
emptor,*  as  applied  in  the  common  law.^  The  meaning  of 
which  maxim  with  as  appears  in  substance  to  be,  that  if, 
withtfQt  fraud  or  warranty,  one  parcbases  of  another  an  arti- 
<Je  or  estate  open  to  -inspection,  he  cannot  ordinarily  recover 
any  thing  of  the  seller  by  reason  of  failure  in  the  title,  if  it 
is  real  estate,  or  defect  in  quality,  whether  the  estate  is'  real 
or  persojial ;  thongh  he  had  in  fact  made  the  purchase  con- 
fiding in  the  seller^s  etroneous  representations,  and  so  parted 
with  bis  money  without  receiving  the  return  mutually  con- 
templated ;  the  reason  being,  according  to  the  better  opinion, 
not  that  the  vendor  has  acquired  any  just  right  to ,  retain  the 
money,  but  because  a  denial  of  the  other's  demand  to  recover 
it  would  promote  the  public  good,  by  educating  men  to  be 
sharp  and  cautions  in  trade.  *  In  the  civil  law,  this  policy 
seems  not  to  prevail ;  and  it  therefore  permits  the  buyer  to 
get  back,  what,  according  to  both  systems  of  jurisprudence, 
he  is  entitled  to  receive.^ 

$  6  a.  Whether  the  civil  or  the  common  law  embodies  the 
purer  wisdom,  in  its  a'ppUcation  of  the  maxim  mentioned  at 
the  close  of  the  last  section,  is  a  question  of  a  class  not  for 
discussion  in  a  book  treating  of  either  system  of  laws  as  act- 
ually administered.  Therefore,  in  unfolding  our  common 
law  as  received  in  our  courts  of  justice,  we  shall  not  indulge 
often  in  discasuona  of  this  nature.  And  though  we  shall 
not  unfrequently  look  for  light  toward  those  original  rays 
which  the  Father  of  Lights  has  given  us,  we  shall  not  be 


'  Bio«xii  Leg.  Max.  i<L  ed.  506-533. 

■  The  meaning  of  the  words  commoo  law  and  civil  law  ie  expluned,  post, 
{9,10. 

■  Se«  Staxu  ».  Woods,  2  Caioei,  48 ;  3  Kent  Com.  478,  et  eeq.;  Rawle 
Cor.  Title,  let  ed.  456,  et  seq. ;  1  Smith  Lead.  Cas.  77,  and  the  Americao 
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deemed  recreant  to  the  duty  of  a  commentator  on  ihe  law  M' 
it  is,  if  sometimes  absolute  infringement!  of  the  original 
right,  established  by  judicial  rule,  are  eufifered  to  pass  in  am 
statements  of  ^he  law,  without  mention  of  their  inherent 
deformity. 

§  6  &.  In  all  countries  the  laws  take  cognizance  4f  the 
original  right;  in  all,  they  recognize  the  necessity  of  conven-i 
tional  limitations  and  definings  of  the  right;  while  in  nothing 
do  men  difier  less  than  in  their  understanding  of  the  original 
rules.  Therefore  the  technical  limitations  of  rules  constitute 
the  chief  inherent  differences  in  the  different  systems  of  cuiti* 
rated  jurisprudence.  £ven  religion  herself  wears  a  becom- 
ing uniformity  in  her  doctiines  of  the  primary  truth  and 
duty;  white  her  earthly  part  divides  itself  into  as  many  secti 
as  ingemiity  can  invent 

§  7.  In  the  foregoing  outline,  we  have  supposed  fewer 
steps  in  the  progress  of  mankind  than  have  in  foot  beea 
taken.  We  cannot  absolutely  trace  any  commnnity  back  to 
a  time  when  the  people  were  living  without  any  thing  which 
might  in  some  sense  be  termed  a  government;  yet  we  see. 
something  of  this,  even  at  the  present  day,  in  rude  and  bai^ 
barous  nations.  But  the  principle,  that  law,  like  atmosphere, 
pervades  human  society  always,  without  leaving  any  vacnum, 
be  there  a  government  or  not,  is  illustrated  in  daily  examples 
before  us.  Thus,  in  the  recent  sudden  settiement  of  Califor* 
nia,  before  a  governmental  organization  was  made,  law  was 
there  recognized,  and  was  enforced  under  the  severest  penal- 
ties. And  in  the  law  of  nations  we  have  an  iUustiation  in 
point :  international  law  is  everywhere  acknowledged ;  but 
nations  have  no  common  civil  tribunal  to  expound  and  en- 
force it,'  and  so  they  interpret  it  among  themselves  accord- 
ing to  the  lights  which  reason  gives  them,  and  execute  the 
decree  by  a  resort  to  arms.  When  a  country  is  conquered, 
or  ceded  to  another  coud^,  there  being  already  in  it  a  sys- 

>  I'Eent  Com.  i. 
■       [8] 
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tern  of  lawB,  these  are  not  overtarned  by  the  change  of  go7- 
enuneot;  but  they  remain  until  the  new  power  supersedes 
them  by  others.*  So  it  is  also  when  a  new  organization  of 
gOTeranient  follows  a  jiolitical  revolution.'  On  the  same 
principle,  in  a  case  of  emigration  to  an  uninhabited  country, 
the  emigrants  carry  with  them  their  own  law  to  fill  the 
Tacanm  there,  nor  does  it  linger  until  called  forward  by  the 
establishmeDt  of  the  new  government  and  its  courts ;  it  lives 
and  breathes  io  the  colony  at  every  step  of  its  progress  from 
the  mother  conntry.'  We  shall  return  to  this  topic  further 
on,  and  thew  give  it  a  minnter  examination.* 

^  7  a.  In  the  conaideradoo  of  questions  like  those  men- 
fiooed  in  the  last  section,  there  is  room  for  the  inquiry, 
whether  the  law  which  pervades  the  associations  over  which 
government  is  not  established,  is  the  primary  law  of  nature, 
or  the  law  modified  by  human  rules.  Supposing  it  to  be  the 
latter,  no  doubt  arises  that  it  is  the  particular  modification  of 
it  under  which  the  inhabitants  had  before  lived ;  for  plainly  it 
must  be.  Bat  it  must  also  be  this  modification  in  distinction 
from  the  pure  law  of  nature ;  because  natural  municipal  law, 
quite  anclothed  by  man,  does  not  exist  on  the  earth.  Unwise 
people  indeed  have  argued,  that  oor  physical  bodies  should 
go  witfaont  human  apparel,  because  they  came  thus  into  the 
world  from  the  Maker's  band;  and  that  we  shonld  eat  nn- 
oooked  food,  because  the  mother  earth  produces  no  other. 
The  wise  view  however  is,  that  He  who  gave  us  our  bctdies 
tod  tiieir  food,  gave  us  also  human  understanding  to  use  the 


'United  State*  v.  Power,  11  How.  U.  S.  870j  McMnUen  o.  Hodge,  6 
Tela»,  34  ;  Caa  v.  Dillon,  2  Ohio  State,  607. 

*  Shsw,  C.  J.,  in  Conuuonire^th  v.  Cli^maii,  13  Met  66,  Ti ;  The  Stale 
V.  Cawood,  3  Stew.  3G0,  E62.  When  a  State  of  the  American  Union 
changes  its  conatitation,  the  change  does  not  abrogate  prior  laws  not  repug- 
nant to  the  new  constitution.    Cast  v.  Dillon,  2  Ohio  State,  607. 

*  The  law,  however,  cannot  be  judidallf  enforced  until  the  establiahmeDt 
of  jndicial  tribiuutla,  and  in  thia  seme  it  remains  in  abeyance.  Bishop  Mar. 
&DiT.S19. 

•Fort,SIl-lB- 
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food  aright,  and  to  clothe  the  bodies.  In  like  maaDer  did  he, 
ia  giving  us  natural  law,  endow  us  with  the  capacity  to 
modify  it  to  human  wants.  And,  thus  modified,  not  in  its 
primary  state,  it  pervades  human  association. 

§  7  6.  The  word  law  is  used  in  a  broader  or  narrower 
sense,  accoiding  to  the  subject  to  which  it  is  applied.  Even 
in  legal  works  its  signification  is  not  uniform.  Bat  in  these 
works  it  commonly  stands  for  less  than  generally  it  does  in 
the  foregoing  sections.  Ordinarily  we  undevstand  by  it,  used 
in  a  law-book,  those  doctrines  which  are  authoritatively 
established  by  the  legislature  and  the  courts,  to  regulate 
affairs  between  men  as  individoals,  and  between  them  and 
the  community.  And  though  the  law,  in  the  more  enlarged 
meanings  of  the  word,  is  proper  matter  for  the  inquiry  of 
every  individnal,  yet,  in  a  legal  work,  we  treat  only  of  what 
tiie  courts  enforce  as  such.  But  this  law,  let  us  repeat,  exists 
in  a  more  or  less  complete  state,  before  governments  and  be- 
fore cocrts. 

§  8.  One  of  the  chief  labors  of  legal  science  is  to  ascertain 
the  distinction  between  the  law  which  the  courts  enforce^  and 
the'law  which  they  decline  enforcing.*  The  rules  concerning 
this  distinction  vary  with  the  time  and  the  countiy  in  which 
the  court  sits.  But  the  truth  remains,  through  all  changes 
and  in  all  countries,  that  there  must  be  law  pervading  all 
human  affairs;  and  that,  if  the  tribunals  and  the  legislature 
have  failed  to  fill  the  entire  space,  still  nature  fills  it;  and,  if 
the  judges  will  not  listen  to  the  voice  of  nature,  other  powers 
will  expound  her  laws  and  inflict  her  punishments. 

^80.  There  is  necessarily  a  diversity  of  opinion,  among 
judges  and  among  the  people  of  different  nations,  concerning 
bow  much  of  the  law  of  nature  shall  be  administered  in  the 
courts.     But,  said  a  learned  judge,  "  Every  nation  must  of 
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necessity  have  its  common  law,  let  it  be  called  by  what  name 
it  may ;  and  it  will  be  simple  or  complicated  in  its  details,  as 
society  is  simple  or  complicated  ia  its  relations."  >  And, 
however  much  men  may  deprecate  what  appears  to  be  arbi- 
trary power  io  judges,  who  administer  laws  not  written  in  the 
statute-books,  sQch  administration  of  justice  is  necessary 
among  every  people,  whether  calling  themBclves  free  or  not. 
Great,  indeed,  woold  be  the  calamity,  if  the  courts  were  to 
compel  mob  violence,  by  refusing  justice  in  every  case  which 
the  legislature  had  not  foreseen. 

§  8  6.  Tbofe  views  show  the  absurdity  of  the  charge  some* 
times  brought  agiunst  our  tribunals,  that  they  fabricate  law. 
A  court  may  err,  since  judges  are  only  human  beings ;  bat 
no  error  is  so  monstfous  as  the  denial  of  admitted  right  to  a 
suitor  who  is  simply  unable  to  find  his  cause  laid  down  in 
the  statute-book.  And  the  tribunals  of  the  present  time  com- 
mit many  more  errors  by  such  denial,  alleging  the  want  of  a 
statate  ot  a  precedent,  tban  in  all  other  ways  combined. 
Not  thus  was  it  in  the  early  times ;  and*  because  it  was  not 
thus  then,  the  rule  of  adhering  to  the  law  ae  we  find  it, 
should  dictate  that  it  be  not  thus  now.  For  if  we  are  to 
give  heed  to  the  wisdom  of  the  past  in  matters  of  juridical 
science,  let  ns  not  cast  otT  the  authority  of  that  high  wisdom 
which  recognized  the  existence  of  law  as  independent,  not 
only  of  legislation,  bat  of  precedent  also. 

^8e.  The  importance  and  significance  of  the  views  urged 
in  the  last  section  will  more  fully  appear  in  the  following 
pages.  We  shall  find,  that  courts  adhered,  very  properly,  to 
the  precedents ;  but  we  shall  find  also,  that  precedents  may 
not  have  covered  the  entire  ground.  And  how  absnrd  it  is, 
that  a  question  between  man  and  man,  or  i>etween  man  and 
the  community,  should  depend  neither  on  the  abstract  right 
of  the  case,  nor  od  the  practical  convenience  or  propriety  of 


I  Tntlaj,  J.,  in  Jacob  v.  The  State,  8  Hon^h.  493,  SU. 
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one  decision  of  it  or  another,  but  solely  on  the  accident, 
whether  it  arose  in  early  times,  received  then  an  adjadication, 
and  the  adjudication  foand  a  reporter !  ^ 

^Qd.  In  the  vaat  complicationa  of  human  affairs,  requiring 
new  applications  of  old  principles  continually  to  be  made ;  in 
the  measureless  range  of  human  thought,  bringing  new  doc- 
trines out  of  the  mass  of  new  and  old  events ;  in  the  immense 
fields  of  human  exploration,  luminous  with  the  light  of  every 
species  of  science,  over  which  the  race  of  man  is  always  travel- 
ling J  in  the  unlimited  expansibility  of  bnman  society,  develop- 
ing new  aspects,  new  relations,  new  wants  ;  in  ^he  fact,  that, 
although  the  reported  decisions  qI  the  courts  are  numerically 
•v&ai,  they  embrace  but  comparatively  few  of  the  questions 
which  have  arisen  heretofore ;  in  the  known  fact  also,  that 
evermore  the  surges  of  time  are  driving  the  shores  of  human 
capability  further  toward  the  infinite, —  we  read  the  truth, 
pervading  every  system  of  jurisprudence,  that,  whenever  a 
matter  comes  before  the  courta,  it  ia  really  a  call  for  a  new 
enunciation  of  leg^l  doctrines ;  and  that  fi«m  the  past  we 
only  gather  a  few  rules  to  guide  ns  in  the  future.  We'  learn, 
that  both  the  oldcu  light  and  the  new  point  to  the  way  of 
principle  for  the  settieraeat  of  all  new  cases,  where  particular 
precedents  fail. 

§  8  e.  These  general  views  of  the  nature  and  sources  of 
jurisprudence  comprehend  what  we  have  to  say  on  this  par- 
ticular branch  of  our  subject  If  space  were  allowed,  we 
could  profitably  enla^  them  much.  There  is  the  entire 
field  of  the  rise  and  progress  of  different  systems  of  laws;  the 
origin  of  their  several  rules ;  the  influence  of  morals,  of  man- 
ners, and  of  religion  upon  each ;  there  is  the  scientific  view 
and  the  practical  view  of  each  system,  and.  how  mutually 
they  unite  in  their  common  centre,  being  the  jadicial  force 
which  has  controlled  the  decisions  of  the  tribunals ;  but  only 


1  And  se«  poet,  1 49  a. 
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as  the  common  law  presents  itself  to  qb  in  the  following 
Investigations,  can  we  now  examine  these  things.  Nor,  if 
we  could,  should  we  derive  from  the  searching  into  other  sys- 
tems much  osefnl  assistance  in  the  labor  to  understand  our 
own  law.  In  the  adjudications  of  our  common  law  tribunals, 
we  have  ^e  material  from  which  more  of  science  and  of  prac- 
tical wisdom  can  be  drawn,  than.,  the  mind  of  man  has  yet 
gathered  in  the  juridical  field.  And  if,  in  oar  attempt  to  ex- 
tract the  sweet  from  this  unsightly  heap  of  things,  we  are  in 
any  foil  measure  successful,  we  shall  do  what  no  single  writer 
on  any  system  of  laws  ever  completely  accompliehed. 

VOL.L  2  [13] 
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CHAPTER    II. 


THE  COUMON  LAW. 

Sect.    9-10  a.    Introdnclory  Views. 

10  b-16.    As  to  the  KTerel  States. 
le-aa.    i.*  to  the  United  Stalaa. 

5  9.  From  what  is  said  in  the  previous  chapter  we  learn, 
that  law,  as  understood  in  works  of  legal  science,  had  but 
one  beginning ;  originating  with  man  himself.  The  etream 
emerged  from  the  same  earth  whence  arose  the  first  couple ; 
flowed  in  even  course  with  the  race,  augmented  by  human 
wisdom  and  by  hnman  folly  likewise;  till,  divided  into  as 
many  parts  as  there  are  nations  and  tribes  among  men,  it  has 
come  to  us  bearing  in  its  channels  the  accumulations  of  all 
past  times.  One  of  its  outflowings,  called  the  common  law, 
is  traceable  hack  through  mists  of  English  history,  and  this 
it  is  which  concerns  ns.  Another  division,  called  the  civil 
law,  has  descended  to  the  present  generation  through  the  older 
and  later  Boman  governments ;  and  it  is  the  same  from  which 
the  jurisprudence  of  modern  Europe  is  mainly  drawn.  It  has 
slightly  augmented  the  common  law  of  England';  contributed 
the  principal  element  in  the  civil,  not  the  criminal,^  law  of 
Scotland ;  and,  with  our  common  law  somewhat  interming- 


*  Home  considers,  Out  the  civil  department  of  the  law  attained  a  greater 
degree  of  perfection  among  the  Romans  than  die  criminal.  And,  speaking 
of  Scolland,  he  sajs:  "  Accordioglj,  althongh  our  lawjers  have  been  in  the 
nae  of  reeorting  -  to  the  Boman  Code  for  a  confirmation  of  their  argmnenta 
in  crinunal  matters ;  and  though  of  old  ttiej  even  sometimes  set  it  forth  in 
the  preamble  of  indictments  as  law  (in  like  manner  as  thej  did  the  Canon 
and  the  Jewish  laws) ;  jet  I  cannot  find  that  the  imperial  constitutians  ever 
were  incorporated  into  our  municipal  system,  or  were  held  to  possess  an  an- 
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ling,  has  chiefly  supplied  the  jorisprudence  of  our  State  of 
Louisifuia.^  Other  divisiooa,  as  tboae  which  goigle  ia  Asia 
and  stagnate  in '  Africa,  are  not  much  regarded  by  English 
and  American  jurists. 

§  10.  The  words  common  law  are  tued  in  varioas  Benses; 
sometimes,  as  in  oar  last  section,  to  distinguish  the  jurispnt- 
deoce  of  England  and  her  colonies  from  other  syBtems,  as  the 
civil  law;  sometimes  to <lenote  those  legal  principles  which 
in  England  direct  the  decisions  of  the  common  law  courts,  in 
distinction  from  the  equity,  admiralty,  and  ecclesiastical ; 
sometimes  to  mark  the  line  which  separates  the  unwritten 
from  the  statute  law ;  sometimes  in  meanings  blending  to- 
gether the  foregoing;  sometimes  in  significations  still  further 
modified  by  the  context.  Perhaps  the  sense  most  appropriate 
is  the  one  stated  by  Chancellor  Kent;  thus, — "The  com- 
mon law  inclndes  those  principles,  nsages,  and  rules  of  action 
applicable  to  the  government  and  security  of  person  and 
property,  which  do  not  rest  for  their  authority  upon  any  ex- 
|»ess  and  positive  declaration  of  the  will  of  the  legislature."' 
The  expression  so  interpreted  denotes  something  more  in  the 
United  States  than  in  England ;  for  a  large  proportion  of  the 
older  En^sh  statutes  are  common  law  here,  as  by  and  by 
will  be  explained.'  Yet  American  judges  and  authors  fre- 
qnectly  employ  the  words  limited  to  what  they  imply  in  Eng- 
land. The  term  civil  law  does  not  always  refer  to  the  jurisf- 
prudence  of  continental  Europe,  as  mentioned  in  the  last  sec- 
tion ;  but  means  often  that  branch  of  any  legal  system  which 
concerns  the  private  affairs  of  men,  in  distinction  from  the 
Criminal  law. 


thoritj',  brther  tbaii  u  (ome  of  them  occaaonally  exprew  &  reasonable  aen- 
tinent,  witb  a  bre^tj^  and  an  elegance  which  are  fit  to  recommend  it."  1 
Himie  Crim.  Law,  Sd  ed.  Introd.  16,  IT. 

'  Post,  §  14, 15,  note. 

■  1  Kent  Com.  472. 

•Post,  5  11,14, 15. 
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§  10  a.  Id  the  titla  of  this  chapter,  the  term  common  law 
denotes  the  principles  we  have  derived  from  England,  here 
modified  by  local  usage  and  by  jadicial  decision,  for  the 
guidance  of  oor  courts  in  the  absence  of  express  statator;  or 
constitutional  rule.  We  shall  consider  it  as  respects,  I.  The 
several  States ;  IL  The  United  States. 


I.    The  teveral  States. 

§  106.  Looking  at  this  qneetion  as  one  of  principle,  we 
are  led  over  the  following  ground  to  the  following  result 
There  must  be  here,  as  everywhere,  law  filling  the  entire 
space  of  things ;  and  this  law  must  have  existed  prior  to 
the  government  of  the  State,  except  as  it  has  been  since 
modified  or  changed  by  constltational  and  statutory  direction, 
by  local  usage,  and  by  the  decisions  of  the  tribunals.  Each 
State  of  those  first  composing  our  Union  was  originally  an 
independent  colony,  settled  by  people  who  lived  under  Eng- 
lish law.  When  those  people  left  their  native  country  and 
came  to  this,  they  were  enveloped  in  the  atmosphere  of  law, 
being  never  for  a  moment  without  it,  because  this  would 
be  impossible ;  therefore  no  law  but  the  English  had  the 
opportunity  to  occupy  the  space  of  things  which  human 
Botnety  ever  compels  to  be  thus  filled.  Before  them  the  In- 
dians retired,  instead  of  submitting ;  and  so  the  law  govern- 
ing the  Indians  could  not  supersede  the  law  biongfat  by  the 
colonists. 

§  11.  Looking  at  this  matter  as  one  of  authority,  we  coma 
to  the  same  result  The  Indians  did  not  submit  to  the  gov- 
ernment of  the  settlers,  but  withdrew  from  the  territory  they 
acquired ;  therefore  our  country  is  regarded  as  uninhabited 
then.^  And  the  established  doctrine  of  our  courts  is,  that 
our  ancestors  conveyed  hither  tJie  entire  body  of  the  English 

'  The  State  v.  BnchuuD,  S  Ear.  &  J.  SI  7,  866. 
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law,  08  it  was  wfaen  they  emigrated,  only  they  di(J  not  need, 
aod  so  did  not  bring,  any  laws  which  were  inapplicable  to 
their  altered  sitaation  and  circamstances.'  They  brought  not 
merely  the  principles  administered  in  the  common  law  cooits, 
technically  so  called,  bnt  in  all  other  tribunals;  as  the  equity, 
admiralty,  and  eccleaiantical.'  It  is  evident,  however,  that 
many  of  the  statutes,  being  of  a  local  nature  or  nnadapted 
to  oar  circumstances,*  and  such  principles  of  the  common 
law  aa  were  found  contrary  to  reason,*  were  excepted  out  of 
the  mass  of  English  laws  broaght  hither  by  our  ancestors ; 
but  general  statutes,  amendatory  therefore  of  the  common 
law,  came ;  and  they  constitute  a  part  of  our  common  law.' 


I  Ctouiioiiwealtli  v.  Hunt,  i  Met  111,  122 ;  Yoq  Neu  u.  Pacatd,  2  Fet. 
137,  144;  TheStalec.  Buchanan,  5  Ear.  &  J.  317,  356;  WlITotd  k.  Grant, 
EAy,  114, 117;  Fawleto.  Clark,  9  Crauch,  292,  333;  Wheaton  v.  Peters, 
■  9  PH.  «91,  659 ;  Martin  v.  Bigelow,  3  Aikeiu,  184, 187 ;  The  Stale  tt.  Camp- 
bell, T.  U.  P.  Chari.  188, 167;  Sttaffinw.  NaweU,  T.TJ.P.  Ch8rLl72;  Piatt 
V.  E^wib,  1  Blachf.  81,  83 ;  Fuller  e.  The  State,  1  BUckf.  63,  66 ;  Dawaoii  v. 
ShaTer,  1  Black£  304,  206 ;  Linddey  v.  Coats,  1  Ohio,  213 ;  Lyla  v.  Rich- 
aids,  9  S.  &  li.  322,  330 ;  Pleraon  v.  The  State,  12  Ala.  149 ;  Stout  v.  Kayee, 

5  Dong.  Hich.  184 ;  Abell  v.  Douglas,  4  Denio,  305 ;  CoaunoQwealth  r. 
HoImBs,  17  Man.  336 ;  CommoDweallh  r.  Chnrvhill,  2  Met  IIS ;  White  v. 
Fort,  S  Hawks,  251 ;  Beport  ttf  Judges,  3  Biun.  S90 ;  Simpaon  v.  The 
State,5  Yeig.  358;  The  Stale  v.  BolHna,  8  N.  H.  5fiO ;  Hie  State  e.  Mooie, 

6  FiMt  :N.  H.  448,  455. 

■  Biibop  Mar.  k  Biv.  $  18 ;  The  'Ra.pd,  8  Cranch,  165 ;  Uoifed  States  v. 
Jimea,  3  Waah.  C.  C.  209. 

•  Coaunonwealth  v.  Hunt,  4  Met  111 ;  Willard  p.  Dorr,  3  Maaon,  91 ;  ' 
Semaaa  tr.  Beynold^  7  Sm.  &  M.  ISO ;  Hall  v.  Ashley,  9  Ohio,  96 ;  People 
9.  Sergeant,  B  Cow.  139 ;  Morris  v.  Tandeieii,  1  Dall.  64,  67 ;  RespuUicx  v. 
Mesca,  1  DaU.  73,  75;  The  State  o.  CanipbeU,  T.  U.  P.  Charl.  166*;  The 
State  D.  Biiggs,  1  Aikena,  226,  229;  Ctanmonwealth  c  Newell,  7  Mass.  245, 
S48;  Jamea  n.  Commonwealth,  12  S.  &  B.  220 ;  Stoever  o.  Whitman,  6  Bbn. 
416;Updegraphv.Commonwealth,II  S.ScR.394;  Commonwealth c. Miller, 
S  Asfam.  61,  63 ;  Dnnman  r.  Strother,  1  Texas,  89,  92 ;  Brown's  case,  3 
GreenLl77. 

•  WiUbid  r.  Grant,  Kirby,  114, 117. 

•  Commonwealtl)  v.  Chapman,  18  Met  68 ;  Bruce  v.  Wood,  1  Met  542 ; 
Biinlef  p.  Whiting,  fi  IHck.  348,  35S ;  Commoowealth  d.  Buggies,  10  Man. 
391 ;  Commonwealth  d.  Leach,  I  Man.  69 ;  Commonwealth  o.  Foster,  1  Mass. 
488 ;  Harding's  case,  I  Greenl  22 ;  Stille  e.  Wood,  Coxe,  162 ;  Stevens  r. 
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This  treating  as  common  law  old  acts  of  parliament  is  known, 
at  least  theoretically,  in  England ;  for  in  England  the  statntes 
passed  before  the  time  of  legal  memory,  which  is  the  beg^- 
ning  of  the  reign  of  Bichard  L,  are  esteemed  lex  non  tcripta, 
though  copies  of  them  be  fonnd.^  The  distinction  there, 
however,  seems  unimportant  when  we  learn  that  the  earliest 
enactments  in  the  printed  collectionB  are  those  of  the  9  Hen- 
Ill.,  more  than  thirty-five  years  later.'  The  Georgia  court 
held,  that  we  never  adopt  a  part  only  of  an  English  statute, 
and  reject  the  rest;^  but  this  view  is  opposed  by  what  ap- 
pears to  be  the  better  opinion  of  the  Pennsylvania  judges.* 
Indeed,  the  books  contain  numerous  instances,  not  necessary 
to  be  here  cited,  in  which  the  tribunals  of  different  States 
have  held  a  part  of  an  English  statute  to  be  common  law 
with  a?,  while  rejecting  another  part 

§  11  a.  An  examination  of  the  ca^es  cited  to  the  last  sec- 
tion shows,  that  sometimes  the  tribunals  have  taken  but  im- 
perfect views  of  the  matters  therein  explained.  Still  the  gen- 
eral result,  as  stated,  is  now  sufficiently  established.    We  do 


Enders,  1  Green,  N.  J.  271,  273,  274 ;  The  State  o.  Scott,  1  Hawks,  84 ; 
Brfsn  f.  Bmdle;,  16  Conn.  474;  Patteioii  v.  Winn,  5  Fet  233,  241;  Bain* 
ti.  The  Schooner,  Bald.  644,  fiSS ;  Commonwealth  n.  Knowlton,  2  Man.  G30, 
68S;  Fearcec.  Atwnod,  ISMaM.  324,  354;  SackeHv.  Sackett,  8  Pick.  309; 
CoUey  11.  Merrill,  6  Greenl.  60,  65 ;  Winthrop  v.  Dockendorff,  8  Greenl.  156, 
162;  BojnUn  if.  Reea,  9  Kck.  628,  532;  Sibley  n.  WiUiama,  3  Gill  St  J. 
62,  6  2 ;  The  State  v.  Mura,  Coxe,  335 ;  The  Sute  v.  Rollins,  8  N.  H.  660 ; 
CoDUDODwealth  v,  Warren,  6  Uasa.  72,  which  compare  with  Bespublica  o. 
Poweir,  1  D«I1.47;  The  State  v.  Campbell,  T.  U.  F.  Charl.  16G;  The  State 
c  MaJony,  R  M.  CharL  84 ;  The  State  v.  Henderson,  2  Dev.  &  Bat.  543 ; 
Walerford  and  Whitehall  Turnpike  t>.  People,  &  Barb.  161,  166 ;  The  State 
V.  Moore,  14  N.  H.  451 ;  The  State  v.  Batler,  Taylor,  262 ;  Carter  v.  Bal- 
four, 19  Ala.  814,  829  ;  SwJA  v.  Toiisey,  5  Ltd.  196 ;  Shriver  o.  The  State, 
9  GiU  &  J.  1. 

■  Dwar.  StaL  2d  ed.  1,  3. 

'  Dwar.  Stat  2d  ed.  21. 

•  The  State  u.  Campbell,  T.  U.  P.  Charl.  166. 

*  Report  of  Judges,  3  Binu.  696,  601  et  seq. ;  XTpdegraph  v.  Comnum- 
■realth,  11  S.  &  E.  394. 
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not  reject   settled   doctriae  because   of    donbta  'tfhieh   en- 
veloped  it  wben  first  enunciated. 

§  12.  Moreover^  we  find  on  authority,  that,  besides  the 
Snglish  statatory  and  common  law,  as  before  stated,  the  sev- 
eral States  have,  to  sotne  extent,  local  customs  and  usages, 
which  have  grown  up  with  the  eariler  settlements,  and  incor- 
porated themselves  into  the  mass  of  their  common  law.^  So 
also  ia  the  colonial  jnrisprndence  of  some  of  the  older  States, 
a  few  cf  the  English  statutes,  passed  subsequently  to  their 
settlement,  were  adopted,  and  thus  made  of  force  by  the  gen- 
eral consent^  But  unless  so  adopted,  no  such  acts  of  parlia- 
meot  bonad  the  colonies  except  by  express  words.' 

^12  a.  Indeed,  tbere  is  no  reason  why  custom  in  this 
country  should  not  in  time  grow  into  common  law,  the  same 
as  io  England ;  for  the  common  law  of  England  is  but  cus- 
tom, sanctioned  by  judicial  decision.  True  indeed  we  may 
not  be  able  to  show  immemorial  usage,  in  precisely  the  Eng- 
lish technical  sense ;  but,  because  our  country  is  recently  set- 
tled, we  may  well  claim  modifications  of  the  technical  rule 
applicable  to  the  establishment  of  a  custom,  so  as  to  bring' us 
within  its  meaning,  when  our  cucumstances  exclude  us  from 
the  letter. 

§  13.  We  shall  have  a  clearer  view  of  some  of  the  fore- 
going rules,  if  we  consider  at  what  times,  within  the  meaning 
of  theiD,  the  colonies  composing  our  older  States  were  settled. 
The  earliest  English  immigrants  to  this  country,  who  re- 
mtdned  permaDently  here,  left  their  native  land  on  the.  19th 


t  Commonwealth  v.  Cbapman,  13  Met  68;  Clark  o.  Foxcroft,  6  GreenL 
296, 901 ;  HcConico  v.  Singleton,  S  CodbL,  n.  B.,  244 ;  Broughton  t>.  Single- 
tan,  S  NoU  &  UcCoid,  338.     But  lee  The  State  v.  Parker,  1  D.  Chip.  298. 

■  CommoQwealtli  o.  Chapmaa,  Bupra ;  Pemble  v.  Clifford,  2  McCord,  31 ; 
The  State  v.  Rollins,  8  N.  H.  550;  Sibley  i>.  Williama,  3  Gill  &  J.  52. 

■  Commonwealth  v.  Miller,  2  Aslim.  61,  63  ;  Bull  it.  Loveland,  10  Pick.  9, 
18;  Pemble  D.  Clifford,  supra ;  Commonwealth  (.  Lodge,  2  Grat  579,  580. 
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of  December,  1606,  and  established  theroaelves  at  Jamestown, 
within  the  present  State  of  Viiginisj  May  13, 1607,^  James 
L  ascended  the  throne,  March  24,  1603,  and  so  this  colony 
left  England  in  the  foarth,  and  arrived  here  in  the  fifth,  year 
of  his  reign.  Plymouth  colony,  which  now  forms  a  part  of 
MaBsachnsetta,  was  settled  by  the  pilgrims  who  arrived  at 
Plymouth  in  December,  1620,'  in  18  Jac.  L  IVbueachnsetts 
Bay,  forming  another  part,  was  setUed  some  eight  years 
afterward."  Lord  Baltimore's  colony  left  England  for  Mary- 
land, November  22, 1633,  and  arrived  there  March  27,  1634,* 
in  10  Car.  L  It  has  been  jndicially  laid  down,  that  Georgia 
was  settled  in  1732,"  which  is  6  Geo.  IL  While  the  dates  at 
which  some  of  the  other  colonies  were  settled  may  be  readily 
ascertained  to  satisfy  the  historian,  there  are  obvions  diffi-. 
cultie^  in  arriving  at  them  to  satisfy  our  present  inquiry. 
Connecticut,  for  example,  received  its  first  immigrants  from 
the  Plymoath  colony  in  1633 ;  the  Dutch,  who  had  come  just 
before  from  Manhattan,  having  subsequently  abandoned  their 
position.  Did  these  immigrants  take  to  Connecticut  the 
English  law  as  it  stood  when  they  left  England  for  Plymouth 
in  the  new  world,  or  as  it  had  been  modified  in  the  Plymouth 
colony,  or  as  it  existed  in  England  at  the  time  of  their  arrival 
in  Connecticut?  Or  shall  we  date  the  settlement  of  this 
colony,  in  respect  of  our  present  inquiry,  from  the  commence* 
ment  of  the  plantation  at  Weathersfield,  by  the  servants  of 
Sir  Richard  SaltonstaU,  in  1635,  and  trace  through  them  the 
law  directly  back  to  England?^  Or  shall  we  deem,  that 
each  township  had  its  own  common  law,  brought  to  it  by  its 
first  inhabitants  ?  To  diacuss  these  and  all  similar  questions 
which  may  arise  concerning  each  of  the  States  of  the  Ameii- 


>  1  Hildreth  ^ist  IT.  S.  100, 101 ;  I  Bancroft  Hist  U.  8. 12S,  125. 

•  1  HildiethBkLU.  S.ieO;  1  BtucniA  Hut  U.  S.  311, 319. 
■  1  Hildreth  Hist.  U.  S.  177. 

•  1  Bancroft  Hi»t  D.  S.  US,  346  ;  1  Hildreth  BsA  V.  S.  809. 

•  The  Stat«  v.  CompbeU,  T.  TJ.  P.  CharL  166 ;  Neal  tr.  Fanner,  9  Ga.  - 
555,  560.' 

'  See  Webster  Hist  U.  &  94,  95. 
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can  Union,  wonid  lead  ns  further  into  historical  reBearches 
and  local  jnrisprndence  than  would  be  consistent  with  our 
present  olqects. 

§  14.  We  might  flappose,  thfft  questions  like  those  men- 
tioned in  the  last  section  embarrassed  the  early  jurisprudence 
of  the  territories  incorporated  into  States  since  the  revolution. 
But  the  reported  decisions  disclose  no  difficulties  of  this  kind ; 
and  only  the  general  doctrine  has  been  settled,  that  the  com- 
mon law  is  in  force  there.^  The  early  jurisprudence  of  Texas 
was  of  civil  law  origin',  derived  from  Mexico ;  but  the  com- 
mon law  was  afterward  substitnted  by  constitutional  and 
statutory  provisions.'  In  Louisiana,  where  also,  the  civil  law 
originally  prevailed,  the  change  has  been  made  only  to  a 
limited  degree.^  Into  Alabama,  of  like  civil  law  origin,  the 
act  of  congress  creating  the  territorial  government,  and  the 
act  aothorizing  her  to  form  a  State  government,  introduced 
the  common  law  to  the  exclusion  of  both  the  Spanish  and 
the  French  laws.* 

^  15.  Not  only  judicial  decisions  confirm  the  propositions. 
before  laid  down,  as  to  the  introduction  of  the  common  law 
into  this  conntry,  but,  in  most  of  the  States,  they  are  aleo- 
declared  either  in  the  statutes  or  in  the  constitution  itself. 
For  example,  in  South  Carolina  the  colonial  legislature  enun^ 
dated  in  general  terms  the  same  doctrines,  and  farther  pro- 
vided, that  a  large  body  of  the  acts  of  parliament,  specifically 
named,  should  "  be  in  as  full  force,  power,  and  virtue  as  if 
the  same  had  been  especially  enacted  and  made  for  the  prov- 
ioce,  or  as  if  the  same  had  been  made  and  enacted  therein  by 


•  Stout  ■>.  Ke  jes.  2  Doag.  Mick.  1 84 ;  Fuller  v.  The  State,  1  Black£  S3  ; 
The  State  v.  Cawood,  2  Stew.  860,  SS2.  As  to  the  jtrsnutibn  from  lerritCK- 
liea  into  States,  aee  The  State  t>.  Wyman,  2  Chand.  6. 

■  CoDft  Tex.  Bepnblic,  art.  4, }  19 ;  Hartley  Dig.  Laws,  120. 

•  Poit,S15,  note. 

•  FoUard  ■>.  Hagan,  SOow.V.  S.  212.    And  see  llie  SUte  t^  Cavood,. 
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any  general  assembly  thereof."  These  acts  of  parUament 
.  inclnded  many  which  were  passed  subseqaently  to  the  colo- 
nial settlement,  down  to  the  year  1710.^  In  North  Carolina, 
since  January,  1838,  all  English  statates  have  ceased,  by  the 
Bevised  Statutes,  to  be  of  any  effect ; '  and  for  a  long  time  a 
similar  provision  has  existed  in  New  Jersey.'  For  farther 
information  of  a  local  nature,  the  reader  is  referred  to  the 
notes,  and  to  the  authorities  there  cited.*    The  result  is,  that 

*  S  S.  C.  Stat  at  Large,  401  st  leq.,  ud  editor'i  note,  ib.  714. 
■  Hie  SUte  V.  HuQllf,  8  Ir«d.  41S. 

*  Cniiier  o.  The  Sl&te,  3  Huiison,  206. 

*  Alabama.  The  State  v.  Cavood,  2  Stew.  360 ;  Pollard  d.  flagan,  3  How. 
U.  S.  212 ;  HereoD  v.  The  State,  12  Ala.  149  ;  Carter  t>.  Balfour,  1#  Ala. 
814,  829 ;  Stokes  r.  Jones,  18  Ala.  734,  7S7. 

Arkaraai.  Same  nibstantiallf  ai  niinoia.  Eng.  Dig.  Btat  25G.  Ar- 
kanMw  territory  was  "Mparated  from  Uinoori  in  ISIS,  three  jean  after 
the  common  law  had  been  introduced  b/  ft«tute  into  that  State."  Du  Poo- 
eeau  Jnriad.  8S. 

California.  "  The  common  law  of  England,  ao  far  ai  it  ii  not  repugnant 
to  or  iuconaitent  with  the  constitulion  of  the  Uuited  States,  or  the  conali- 
tntion  or  laws  of  the  State  of  Caliibmia,  shall  be  the  role  of  deciaon  in  all 
die  covrta  of  this  State."     Stat  1850,  ch.  9S. 

Connecikvt.  TVilfbrd  v.  Grant,  Eirbf,  114,  IIT ;  Brfan  v.  Bradier,  1« 
Conn.  474 ;  The  State  v.  Danforih,  9  Conn.  112. 

Florida,    Thompson  Dig.  Laws,  SI ;  post,  %  4E. 

Georgia.  Cobb  New  Dif;.  Laws,  p.  721;  Neal  v.  Fanner,  9  Ga.  CSS, 
S60  i  The  State  r.  Campbell,  T.  U.  P.  CharL  IGS ;  Straffio  v.  Newell,  T.  U. 
P.  CharL  172;  The  State  v.  Maloney,  R.  IL  Chaii  84. 

lUincit.  "  The  common  law  of  England,  to  fkr  as  the  same  is  applicable 
and  of  a  general  nature,  and  all  statutes  or  acts  of  the  British  Parliament 
made  in  aid  of,  and  to  snpplj'  the  defects  of,  the  common  law,  prior  to  the 
fourth  jear  of  James  the  Firrt,  excepting  the  second  section  of  the  sixth 
ch^ter  of  the  fbrtj-third  Elizabeth,  the  eighth  chapter  of  thirteenth  Eliza- 
beth, and  ninth  chapter  of  thir^-^erenth  Heniy  Eighth ;  and  which  are  of  ■ 
general  nature  and  not  local  to  that  kingdom,  shall  be  the  rule  otdwaaon, 
and  shall  be  considered  as  of  full  force,  until  repealed  bj  legislatiTe  author- 
ity."   B.S.  of  1845,c.  63,  §  1,  p.  337;  Plnmleigh  v.  Cook,  IS  BL  669. 

ItidiantL  Similar  to  Blinois.  R.  S.  c  91,  f  1 ;  Dawson  v.  SbaTcr,  1 
BlacU:  204,  206 ;  Gnian  v.  Hublnid,  3  Blackf.  14 ;  Piatt  o.  Eads,  1  filack£ 
81,  82 ;  KvUer  v.  The  Sute,  1  Blackf.  63,  66 ;  Dawson  v.  Sharer,  1  BIack£ 
204,  SD6 ;  Swift  t>.  Tousey,  0  Ind.  196 ;  post,  §  4fi. 
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the  common  law  fonns  at  present  the  basis  of  the  jnrisprn- 
deoce  of  every  State,  except  Louisiana. 


Ktnludcy.  'Gorliam  d.  Lnckett,  6  B.  Monr.  638,  645,  reporter's  note ; 
VooUridge  b.  Ldcu,  7-B.  Hour.  49. 

IjMatiaita.  Origioallj  the  ciril  lav  of  Spain  u  odmiiiutared  bf  the 
French  who  ceded  tluB  territory  to  the  United  States  la  the  year  1808. 
The  old  juri^radence  has  never  been  fupereeded  by  the  conuuon  taw,  but 
liaa  been  greatly  modified  by  it;  and  the  resnll  is  "a  Bystem  ctHnbin- 
ing  the  excellenceg  of  the  common  and  the  civil  law,"  of  which  the  civil 
funsa  the  basis.  Dn  Ponceau  Jarisd.  TB-SS.  And  lee  FarsoDs  v.  Bedfbid, 
S  Pet  4SS,  449. 

Maine.  Constitation,  art  1Q,,§  3;  R.  S.  c.  96,  g  7;  'Rogenfa  case,  2 
GreenL  SOI ;  Towle  v.  Uarrett,  i  Greeul.  22 ;  Harding's  case,  1  Greenl.  22  ; 
CoUey  p.  Uerrill,  6  Greeul.  50,  SG ;  The  State  v.  Smith,  32  Maine,  369. 

Uaryland.  The  State  c.  Bnchauan,  5  Uar.  &  J.  317 ;  Darhtll  v.  Attoi^ 
ney-General,  5  Har.  &  J.  393,  401 ;  The  State  v.  Bank  of  hid.  6  Gill  &  J. 
309 ;  Koones  o.  Maddoz,  S  Har.  &  G.  lOG ;  Sibley  «.  Williams,  3  GiU  &  J. 
'62 ;  Eendan  n.  United  States,  1 2  Pet  521 ;  Shriver  v.  The  State,  9  Gill  &  J. 
1.  The  English  statutes  adopted  in  Maryland,  and  those  not  adopted,  are 
slated  in  Kilty's  Report  of  Statute ;  a  .work  of  anthoritr  in  that  State, 
and  of  interest  elsewhere.  Copies  of  tlus  work  are  said  to  ix  rare  :  it  may 
be  seen  in  die  SnSblk  Law  library,  Boston. 

MattaektuetU.  Commonwealth  v.  Chapman,  13  Met  68 ;  Commonwealth 
tr.  Churchill,  3  Met  118;  GcHngo.  Emery,  16  Pick.  107,  US,  116  ;  Common- 
wealth t>.  Leacb,  1  Mass.  99;  Sackettn.  Sackett,  8Pick.309,  316,  31T;BuU 
e.  Loveland,  10  Pick.  9, 13  ;  Bruce  B.  Wood,  1  Met  542;  Barllet  e.  King,  12 
Man.  AST ;  Boynton  v.  Sees,  9  Pick.'  528 ; '  Commonwealth  v.  Knowlton,  S 
Mass.  530 ;  Featce  r.  Atwood,  13  Mass.  324,  354 ;  Commonwealth  r.  Hunt, 
4  Met  111 ;  Commonwealth  v.  Warren,  6  Mass.  72 ;  Briulcy  v.  Whiting,  & 
Pick.  348,  353. 

Mkkigan.  Stout  v.  Eeyes,  2  Dong.  Mich.  184 ;  RMsiter  c.  Chester,  I 
Doi^.  Mich.  154-  "HiB  territory  of  Michigan  was,  before  the  revolution,  a 
part  of  the  British  pronnce  of  Quebec,  and  governed  by  the  French  law  in 
crril,  and  the  common  lawin  criminal,  cases.  Since  it  has  become  the  prop* 
erty  of  the  United  States,  the  common  law  has  been  introduced  into  it,  no 
matter  by  what  means."    Da  Ponceau  Jurisd.  74.  « 

JUittittippi.  Noonan  r.  The  State,  1  Sm.  &  M.  E62;  Byrd  i>.  The  State, 
1  How.  Missis.  163 ;  Shaffer  a.  The  State,  1  How.  MisMS.  238 ;  Wheelock  v. 
Couens,  6  How.  Uisns.  219 ;  Sessions  v.  Reynolds,  7  Sm.  &  M.  130 ;  Kelly 
t.  The  Slate,  S  Sm.  &  M.  518. 

UUfOurL  Same  snbstanti^y  as  Illinois.  R  S.  of  1845,  c.  100,  §  1. 
'Oaring  the  fint  ten  yean'of  its  territorial  existence,  that  country  was 
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IL  The  United  States. 

§  16.    A  question  very  embarrassiag  to  the  tribanals  is, 
whether'and  how  far  the  common  law  is  in  force  under  our 


nomioallf  mbject  to  the  Spanish  law ;  but,  as  there  were  few  or  no  lawyers 
Among  them  who  understood  that  system  of  jurisprudence,  the  common  law 
gradually  and  almost  inseuably  saperaeded  it ;  and  at  last,  by  an  act  of  tibo 
territorial  legislature,  passed  on  the  19th  of  January,  1S16,  it  was  proclaimed 
■had  established,,  and  since  has  continued  to  be  the  law  of  the  land."  Da 
Foncean  Jurisd.  79.    And  see  post,  §  45  and  note. 

NetB  Hampshire.  The  State  v.  EoUins,  8  N.  H.  650;  Pawlet  v.  Clark,  « 
Cranch,  292,  S33 ;  The  State  d.  Bamham,  9  K.  H.  34  ;  The  State  v.  Barn- 
ham,  IS  N.  H.  S96;  The  State  v.  Moore,  14  N.  H.  4G1 ;  The  Suto  v. 
Bailey,  1  FoeL  N.  H.  343 ;  The  Slate  v.  Moore,  6  Foet  N.  H.  448,  456. 

New  Jerny.  Crniser  v.  The  State,  8  Harrison,  206 ;  Patterson's  Laws, 
435 ;  Stille  V.  Wood,  Cose,  162 ;  Stevens  t>.  Enders,  1  Green,  N.  J.  371,  SfS, 
274. 

JVew  York.  Constitution  of  1846,  art  1,  §  1 7 ;  Wat«rford  and  Whitehall 
Turnpike  r.  People,  9  Barb.  ISl,  166.  And  see  tiie  N.  T.  cases  dted. 
Bishop  Mar.  &  Div.  g  21. 

North  CarUina.  The  State  v.  Huntley,  3  Ired.  418;  The  State  v.  Hen- 
derson, 2  DcT.  &  Bat  543  ;  The  State  v.  Bntler,  1  Taylor,  262 ;  The  State  v. 
Pemberton,  2  Dev.  281 ;  The  State  t>.  Hale,  2  Hawks,  5B2 ;  The  State  v. 
Scott,  1  Hawks,  24 ;  White  r.  Fort,  3  Hawks,  251 ;  Bridges  v.  Smith,  2 
Murph.  S3;  The  Sute  u.  Seaborn,  4  Dev.  305. 

Ohio.  Key  v.  Yatticr,  1  Ohio,  132 ;  VanTalkenburgc.  The  State,  11  Ohio, 
404;  Hallp.  Ashby,  9  Ohio,  96;  Belts  w.  Wise,  11  Ohio,  219,  221  ;  Young 
e.  The  State,  S  Ohio,  4SS,  438 ;  Universal  Church  o.  Columbia,  S  Ohio,  445  \ 
Crawford  v.  Chapman,  1 7  Ohio,  449 ;  Lindsley  v.  Coats,  1  Ohio,  243  ;  post, 
S4S. 

Penmylvania.  Dunlop's  Laws,  3d  ed.  p.  112, 123,  235,  23S  ;  Report  tX 
Judges,  3  Binn.  G9S;  James  v.  Commonwealth,  12  S.  &  K.  220;  Lewer  v. 
Commonwealth,  15  S.  &  R.  93,  96 ;  Lyle  v.  Richards,  9  S.  &  R.  322,  330 ; 
Commonwealth  v.  Miller,  2  Ashm.  61,  63  ;  Updegraph  v.  CcNnmonwealth,  11 
S.  &  R.  394 ;  Morris  v.  Yanderen,  1  Dall.  64,  67 ;  Bespublica  v.  Chapman, 
1  DalL  53,  ^ ;  Bespublica  d.  Mesca,  1  DalL  73,  75 ;  Allan  v.  Resor,  16 
8.  &  R.  10,  13 ;  and  many  other  cases,  for  which  see  2  WharL  Dig.  6th  ed. 
706. 

SoaA  Carolina.  2  Stat,  at  Large,  p.  401,  714  ;  The  State  v.  Findlay,  3 
Bay,  41S;  The  State  v.  Huntingdon,  1  Const  325;  The  State  ■>.  Conn- 
mi,  Harper,  53 ;  Pemble  o.  Cliflbrd,  2  McCord,  31 ;  The  State  e.  SutcMe,  4 
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national  government;  or,  preciaely,  whether  we  have  a 
national  unwritten  law.  If  we  have,  there  is  little  doubt  that 
it  ia  the  common  law,  in  distinction  alike  from  other  Bystems 
of  cnltivated  jnrispradence,  ftnd  from  the  law  of  nature.  A 
fiiU  discussion  of  this  question,  and  of  the  questions  depend- 
ing on  this,  would  occupy  too  much  of  our  space ;  bat  a  few 
propositions  and  facts  will  remove  some  difficulties,  and  open 
a  way  for  the  disposal  of  others.  Before  the  organization  of 
OUT  general  government,  the  several  States,  composing  the 
confederacy  were  snbstantially  independent  nations:  each 
had  its  system  of  jurisprudence ;  but,  between  them,  there 
was  oo  common  law  except  the  law  of  nations.  Now  we 
have  seen,  that  no  organization  or  mntation  of  governments 
either  creates  or  annihilates  law;  but  that  all  laws  existing 
before,  exist  afterward,  until  altered  or  modified  by  the  new 
legislative  power.^  If  therefore  the  State  governments  had 
been  entirely  superseded  by  the  national,  upon  the  formation 
of  our  constitation,  this  would  have  bronght  into  being  do 
law,  and  destroyed  none  ;  but  whatever  was  law  in  the  sev- 
eral States  would  have  remained  such,  in  their  particular 
locaUties.  In  other  words,  no  national  common  law  woald 
have  been  introduced ;  but  as  many  distinct  systems  of  local 


Strob.373,397;  Tbe  State  f.  Speirin,  1  Brav.  119;  The  State  c.  HuntiJ^ 
too,  S  Brev.  111. 

Teimatee.  SlmpwD  v.  The  State,  fi  Terg.  SSG ;  Jacob  v.  The  State,  3 
Hnmpb.  493, 5U;  Porter  D.  The  State,  Mart  &  Yerg.  226;  Creoshaw  v.  Th» 
Slate,  Hart  &  Yerg.  122. 

Texw.  Const  Repnb.  art.  4,  §  IS ;  2  Hartley  Dig-  Iawi,  120 ;  Grinder 
t.  The  State,  2  Texas,  3^S ;  Chandler  v.  The  State,  2  Texas,  306,  309 ; 
Dnimuui  d.  Strother,  t  Texaa,  89,  92 ;  McUuUen  v.  Hodge,  6  Texas,  34. 

Vermont.  B,  S.  of  1839,  c.  27,  |  1  ;  The  State  v.  Parker,  1  D.  Chijt.  298  ; 
Kaah  v.  Harriiigtoii,  3  Aikens,  9  ;  Martin  v.  Bigelow,  2  Aikens,  184  ;  The 
State  V.  BriggB,  1  Aikens,  2i6,  S29. 

Virgmia.  Code  of  1849,  c  16,  g  1  ;  Dykes  v.  Woodhouae,  3  Rand.  287, 
!S1;  Conunotivealth  D.  Lodge,  S  Grat.  fi79,  &80;  Commonwealth  v.  Fose^r 
4  Call,  109. 

Wiseoruin.     Conatitatioa,  art  14,  §  13. 

'  Ante,  S  4,  T. 
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law  would  have  continued  in  force,  as  there  were  States  of 
which  the  new  nation  was  composed.  Then,  a  fortiori,  as 
the  sovereignty  of  the  States  was  preserved,  they  only  surren- 
dering certain  powers  which  the  general  government  assumed,^ 
the  partial  change  could  not  effect  what  a  total  would  have 
.  failed  to  do.  Therefore  we  can  have  no  national  common 
law ;  unless  one  has  been  introduced,  either  by  the  coDstitn- 
tion  itself,  or  by  acts  of  congress  made  in  pursuance  of  some 
constitutional  authority. 

5  16  o.  The  proposition  may  be  stated  thus :  before  the 
constitution  of  the  United  States  was  formed,  there  were 
laws  prevailing  over  the  territory  which  constituted  the  sev- 
eral States ;  those  laws  were  full,  occupying  all  the  space, 
and  leaving  no  vacuum.  Whatever  mutation  of  government 
had  then  been  made,  the  result  most  necessarily  have  been, 
that  the  space  occupied  by  the  prior  laws  would  remain  occa- 
pied  by  them,  until  the  new  power  should  abeii^ct  the  old, 
and  substitute  new  ones  in  their  stead.  But  no  such  thing 
was  done  by  the  establishment  of  the  general  government :  it 
only  assumed  some  authority  which  the  particular  gov^n- 
ments  surrendered  to  it ;  and  so,  beyond  the  express  words  of 
their  grant,  no  other  law  became  of  force  as  a  national 
system. 

§  17.  In  looking  at  the  question  of  what  has  been  done  by 
the  constitution  of  the  United  States,  and  by  the  acts  of  con- 
gress, concerning  this  subject,  we  must  carry  in  our  minds 
the  distinction  between  law,  and  tribunals  to  administer  it- 
Thus,  aa  we  have  seen,^  colonists  c^ry  to  the  country  to 
which  they  go,  the  laws,  but  not  the  judicial  tribunals,  of  the 
country  they  leave.  The  law  therefore  practically  exists  in  a 
torpid  condition,  until  the  courts  warm  it  into  life.  For 
example,  in  Massachusetts  only  a  part  of  the  English^quity 

*  United  States  Constitution,  Amendm.  ait.  10 ;  WoodbDrj',  J,  in  United 
States  F.  New  Bedford  Bridge,  I  Woodb.  &  M.  401, 416. 
'  Ante,  g  7  and  note. 
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law  had  active  force  aatil  the  statote  of  May  23, 1857,^  took 
effect ;  because,  while  the  whole  of  it  came  hither  with  the 
early  settlers,  the  tiibauals  had  received  only  partial  equity 
joriadiction.  Yet  the  extended  jurisdiction  created  nothing 
new ;  it  only  enabled  the  courts  to  execute  what  already  was. 
And  the  United  States  courts  could  always  administer  the 
whole,  whenever  the  residence  of  the  parties  or  other  circum- 
stance gave  them  authority  in  the  premises.' 

§  18.  Now,  neither  any  clause  in  the  United  States  consti- 
tution, nor  any  act  of  congress,  adopts  the  common  law  aa  a 
national  system.  But  an  act  of  congress  has  directed, — what 
would  seem  substantially  to  follow  from  general  principles 
without  it,* — that  "the  laws  of  the  several  States,  except 
where  the  constitution,  treaties,  or  statutes  of  the  United 
States  shall  otherwise  require  or  providp,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  law  in  the  courts  of  the  > 
United  States,  in  cases  where  they  apply."  *  Therefore  the 
established  doctrine  of  our  courts  is,  that  we  have  no  national 
common  law;  but,  in  the  language  of  Marshall,  C.  J., "when 
a  common  law  right  is  asserted,  we  must  look  to  the  State  in 
which  the  coniroversy  originated."  ^  The  above  act,  how- 
ever, does  not  extend  to  the  mode  of  procedure,  which  is 
derived  from  other  provisions  of  the  United  States  laws.' 
So  iofiezible  are  these  other  provisions,  that,  even  in  States 
where,  as  in  Louisiana,  equity  is  unknown  as  a  system  sepa- 
rate from  law,  or  where,  as  formerly  in  Massachusetts,  the 


I  S(al.l8Q7,  c.  214. 

■  Bishop  Mar.  8c  Div.  §  20. 

»Antey§16, 17. 

*  Act  of  1789,  c.  20,  %  3i ;  Elmendorf  p.  Taylor,  10  Wie&fc  162, 1S9  j 
McNiel  V.  Holbrook,  12  FeL  84 ;  Law  on  Jariid.  GS-70. 

■Wheatou  p.  Petera,  8  Pet  591,  656;  Lorman  o.  Clarke,  2  McLean,  568; 
DawBon  v.  Shaver,  1  BUckf.  304,  205. 

•  Wayman  p.  Southard,  10  Wheat  1,  24 ;  Thompson  o.  Phillips,  Bald.  246, 
174;  Parsons  v.  Bedford,  3  Pet  483;  Story  Const  §  17S8;'Bains  ti.  The 
Jame^Bald.  544,  558;  United  States  p.  Reid,  12  How.  U.  S.  361 ;  The  lu- 
ce, 2  Curt  C.  C.  350;  Matter  of  Freeman,  2  Curt.  C.  C.  491. 
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State  courts  have  odI;  a  limited  equity  jarisdiction,  the  na- 
tional taibunats  administer  the  local  jnrispradence  in  their 
own  equity  forms.^  It  has  been  said,^  and  in  a  recent  case  it 
was  beld,B  in  respect  of  a  certain  interpretation  claimed,  that 
the  act  above  quoted  does  not  apply  in  criminal  cases ;  bnt, 
without  calling  in  question  the  decisions  in  which  these 
observations  occur,  or  the  correctness  of  the  observafions 
applied  to  the  facts  before  the  court,  we  may  still  doubt 
whether,  in  a  more  general  sense,  this  distinction  exists;*  and, 
if  it  does  exist,  still  the  same  result  in  substance  seems  to 
follow  from  the  principles  just  mentioned,  which  therefore 
govern  criminal  cases  without  the  statute  the  same  as  the 
statute  governs  the  civil  cases." 

§  19.  The  judicial  powers  of  the  United  States  tribunals 
are  derived,  under  the  constitution,  from  various  sources.  For 
example,  one  source  is  the  subject-matter  of  the  controversy. 
And  of  the  subject-matter,  we  have  among  other  things  the 
provision  in  the  constitution,  that  "the  jadicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising  under  this  con- 
stitution, [and  under]  the  laws  of  the  United  States,  and 
treaties  made  or  which  shall  be  made  under  their  aothority."' 
This  source  of  jarisdiction  does  not  give  the  courts  permission 
to  act  until  a  statute  or  treaty  exists,  o-eating  matter  to  act 
opon.^    But  even  here,  in  questions  reaching  beyond  the 


>  GuQ^  V.  Belf,  IS  Pet.  9;  Lormtui  v.  Clarke,  2  McLean,  668;  United 
Slates  11.  HonUnd,  4  Wheat  108, 116;  Robinson  n.  Campbell,  8  Wheat  313, 
222;  Bishop  Mat.  &DiT,§ao.  Story,  Const.  §  1645,  seems  to  state  the  doc- 
trine otherwise ;  but  the  authoritieB  he  cites  do  not  snstain  his  text 

*  United  States  d.  Burr,  1  Burr's  Trial,  482 ;  Du  Foucean  Jarisd.  5 ;  1 
Kent  Com.  333. 

*  United  States  v.  Heid,  12  Hoir.  U.  S.  361. 

*  Dq  Ponceau  Jurisd.  88  et  seq. ;  Law  on  Jnrisd.  66,  note. 

*  And  see  post,  S  19,  20. 

*  U.  S.  Constitation,  art  8,  g  3. 

'  "It  has  often  been  held,  that  where  by  the  constitution  a  power  is  rested 
in  the  government  of  the  United  States  over  any  particnlar  snbject  or  clasi 
of  subjects,  the  constitntion  does  not,  by  its  own  force,  confer  a  pover  on 
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atatate  or  treaty,  the  court  looks  for  its  common  law  priaci- 
ples,  not  to  any  national  system  of  unwritten  laws,  but  "  to 
^the  State  in  which  the  controversy  ori^nated."  >  In  some 
other  cases  of  jurisdiction,  the  subject-matter  lies,  it  would 
seem,  quite  without  the  legislative  power  of  congress;  the 
constitution  having  vested  in  the  national  tribunals  au- 
thority to  administer,  either  exclusively  or  in  concurrence 
with  the  State  judicatories,  the  laws,  not  of  the  Union,  but 
of  the  several  States.  Such  are  *<  controversies  between  two 
or  more  States,  between  a  State  and  a  citizen  of  another 
State,  between  citizens  of  different  States,  between  citizens 
of  the  same  State  claiming  lands  under  grants  of  different 
States,  and  between  a  State,  or  the  citizens  thereof,  and 
foreign  States,  citizens,  or  subjects."  '  Of  course,  in  the  latter 
cases,  there  is  no  occasion  for  a  national  common  law.  Into 
this  latter  class  would  appear  also  to  fall  "  cases  affecting 
embassadors,  or  other  public  ministers  and  consuls,"  ^  the 
State  courts  having  no  juriadicUon  ;*  but,  from  the  principles 
under  consideration,  the  result  follows,  that  the  laws  of  the 
States  are  applicable  to  controversies  within  the  jurisdiction 
of  the  TJnited  States  courts  affecting  these  personages,  where- 
ever  they  are  not  entirely  protected  from  suit  or  prosecution.' 


the  coDrti  of  the  Uiuted  States."  Sbair,  C.  J.,  in  CommouwealUi  v.  Petera, 
12  Met.  387,  392 ;  s.  P.,  Uiuted  States  v.  New  Bedford  Bridge,  1  Woodb.  & 
U.  401,  435. 

•  '  WbeAton  r.  Peters,  6  Pet  G91,  6SS,  which  was  a  matter  of  copyright ; 
■nte,  §  18. 

■  U.  S.  Constitution,  art  S,  g  2 ;  Lonnaa  v.  Clarice,  2  McLean,  668,  &72 ; 
Coiled  Statesv-Lancaster,  2  McLean, 431, 433;  Cohens  c.Tirginia,6  Wheat. 
264.     Thia  prOTiaion  is  partly  restricted  by  Amendm.  art  11. 

■  tJ.  S.  Constitation,  art  3,  $  2. 

*  Uannhaidt  t>.  Sodentrom,  1  Binn.  138  ;  United  States  d.  KaTsra,  2  Dall. 
%97;  Commonwealtli  v.  Eodoff,  S  S.  &  R.  54S  ;  Davis  v.  Packard,  7  Pet. 
276.  Contra,  the  majority  of  the  court  in  The  State  c.  De  La  Foret,  2  Nott 
fc  UcCord,  21 7. 

*  See  ComuKinwealih  t>.  Eosloff,  inpra;  Du  Ponceau  Jnrisd.  34  et  seq. 
See  further  as  to  consub,  Griffin  n.  Dominguez,  2  Duer,  ESS;  Taylor 
f.  Best,  14  C.  B.  487,  23  Law  J.,  K.  s.,  0.  P.  69, 16  Jur.  402,  25  Eng.  L.  & 
£q.  363. 
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§  19  a.  The  foregoing  statements  present  only  an  oatline  of 
the  subject,  as  respects  civil  jurisprudeace  particalarly.  Bot 
the  outline  is  necessaty,  that'  we  nay  see  the  t>etter  how  the 
matter  stands  as  to  the  criminal  law. 

$  20.  Turning,  therefore,  to  the  criminal  law,  we  find  the 
question  here  under  two  distinct  heads.  They  are,  first, 
whether  what  may  be  termed  common  law  offences  against 
the  general  government  exist;  secondly,  supposing  they  do, 
whether  jurisdiction  over  them  has  been  given  to  any  judicial 
tribunal.  '  Du  Ponceau^  does  not  put  the  questions  in  these 
words,  but  he  draws  the  distinction  they  Indicate,  and  seems 
to  answer  the  first  in  the  aflirmatiTe,  and  the  second  in  the 
negative.  Now  obviously,  if,  in  the  formation  of  the  United 
States  constitution,  the  governments  of  the  States  bad  been 
entirely  absorbed  into  the  general  government,  all  acts  which 
before  were  offences  against  the  several  States,  in  their  par- 
ticular localities,  would  become  such  againet  the  United 
States.^  But  what  was  done  did  not  supersede  the  State 
BovereigntieB,  and  thos  one  ingredient,  essential  to  this  result, 
is  wanting.  Contrary  therefore  to  Du  Ponceau,  we  must 
answer  the  first  question  in  the  negative;  and  thus  conclude, 
that  common  law  offences  against  the  general  government  do 
'  not  exist,  even  if  the  tribunals  have  full  criminal  law  jurisdic- 
tion. Whether  they  have  such  fidl  jurisdiction  is  the  next 
question.  Our  judiciary  acts  have  expressly  given  to  the 
circuit  and  district  courts  together — we  need  not  inquire  how 
divided  between  them  —  exclusive  cognizance  of  all  crimes 
cognizable  under  the  authority  of  the  United  States,  whether 
committed  upon  land  or  upon  the  high  seas;^  and  itis  diffi- 


'  "  A  IKBMrt&tioii  on  tiie  N&tnr«  and  Extent  of  tbe  Jnriidiction  of  Ae 
.  Courts  of  tlt«  United  Statei."    Philadelphia,  1824.    Thia  writer  "  bu  ably 
examined  the  subject,  and  shed  strong  light  on  this  iotricata  and  perplexed 
branch  of  the  national  jurisprudence."    Chancellor  Kent,  1  Kent  Com.    ' 
339. 

'  Ante,  g  4,  7,  IG. 

■  Act  of  Sept  24, 1789,  c.  20,  {  9,  II ;  Stat.  :842,  c.  18B,  g  8. 

[30] 


Di.itradb,  Google    • 


CHAP.  H.]  TSE  COHMON  LAW.  •         ^31 

colt  to  see  why  these  words  are  not  broad  enough  to  ipclu^ 
common  law  crimes,  if  there  are  any.  But  whether  the  an- 
swer to  the  first  or  second  or  both  of  the  above  questions  is 
in  the  negative,  the  conclusion  is  the  same,  supported  by  the 
de«dded  cases,  which  have  at  last  reached  the  restilt  by  a  path 
of  doubts,  nncertaintieB,  and  contradictions,  that  the  United 
States  courts  cannot  punish  offences' against  the  general 
government,  until  specified  and  defined  by  an  act  of  con- 
gress.^ Stil),  if  oar  own  course  of  reasoning,  conducting  us 
to  tbe  same  lesnlt  through  differing  paths,  be  correct,  there 
is  ground  for  the  following  qualification  of  the  doctrine; 
namely,  that,  where  en  act  of  congress  has  defined  a  crime, 
the  courts  in  giving  meaning  to  the  act  will  look  to  the 
jarisprudence  of  the  locality  in  which  the  offence  was  com- 
mitted; while  tbe  procedure  in  brining  tbe  offender  to  jus- 
tice, including  the  rules  of  evidence,  roust  be  what  is  laid 
down  by  the  national  legislature.^  Indeed,  the  procedure 
has  been  decided  to  be,  "the  law  of  the  State,  as  it  was 
when  the  courts  of  the  United  States  were  established  by  the 
Jodidary  Act  of  1789."  » 

\  31.  Looking  still  at  the  matter  in  the  light  of  onr  own 
reasoning,  we  notice  one  particular  in  which  it  would  seem 
that  tbe  governments  of  the  several  States  are  entirely  ab- 
sorbed in  the  general  government ;  so  that,  as  concerns  this 
particular,  there  are  common  law  crimes  against  the  United 
Stat^.  This  particular  respects  our  intercourse  with  foreign 
nations,^  and  all  local  transactions  beyond  the  territorial 


■  United  States  v.  Hudwu,  7  Crauch,  32;  United  States  v.  CooUdge,  1 
Wlieat.  ilS,  revernng  the  deciaon  of  Story,  J.,  in  1  Gallts.  488 1  United 
StUei  t>.  Lancaster,  !  McLean,  431,  433;  United  States  o.  Ravara,  2  Dall. 
397;  United  States  v.  Womll,  3  DaU.  884;  United  Slates  v.  New  Bedford 
Bri^  1  Woodb.  &  V-40I;  United  Sutes  v.  Babcock,  4  McLean,  113, 
115;  United  States  t>.  Mauiice, 3  Brock.  9G.  See  also  Anonfmona,  1  Wa»b. 
&C.84. 

*  Ante,  S  IS. 

■  United  States  v.  Retd,  12  How.  U.  S.  361. 

*  See,  however,  The  State  p.  Slub;-,  3  Ear.  &  McB.  480. 
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limits  of  the  several  States.  The  law  of  nations,  and  the 
law  of  the  admiralty,  concerning  both  civil  and  criminal 
things,  would  seem  therefore  to  have  been  made  United 
States  common  law,  —  ceasing  to  be  the  law  of  the  States, 
which  had  ceased  to  be  nations,  and  ceased  to  be  known  as 
States  npon  the  hi^h  eeas.  And  eo  the  United  States  tri- 
bunals would  appear  to  have  common  law.  cognizance  of 
offences  upon  the  high  seas,  not  defined  by  statutes;  and 
of  all  other  offences  within  the  proper  cognizance  of  the 
criminal  courts  of  a  nation,  committed  beyond  the  jurisdiction 
of  any  particular  State.  This  conclusion,  however,  does  not 
as  yet  rest  on  a  sufBcient  basis  of  judicial  authority  to  be  re- 
ceived as  absolute  law,  and  it  is  contrary  to  the  dicta  in  some 
of  the  cases ;  ^  yet  it  brings  into  harmony  with  the  general 
doctrine  several  decisions  which  roust  otherwise  be  con- 
demned ;  it  comes  in  direct  conflict  with  perhaps  but  one 
case,'  and  this  one  decided  without  argument,  the  court  in 
effect  declaring  it  should  not  be  a  precedent  for  the  future ; 
and  so  we  may  consider  the  particular  point  open  for  further 
judicial  discussion.' 

§  31  a.  If  the  doctrine  of  the  last  section  were  established 


'  See  caaea  cited  ante,  g  30,  aud  particDlAiiy  United  States  c.  New  Bed- 
ford Bridge,  iWoodb.  &U.  401,488.  The  point  stated  by  tlie  judge  io  tliia 
case,  that  there  must  be  "some  general  transfer  to  this  court  of  all  cases  of 
a  criminal  character  in  admiralty,"  to  give  it  jurisdiction,  is  met  by  the  act 
of  congress  (Sept  3t,  1 789)  mentioDed  in  the  last  section.  Stat  1 790,  c.  Sfl, 
§  8,  also  provides,  that  "  the  trial  of  crimes  committed  on  die  high  seas,  or  in 
any  place  out  of  the  jurisdiction  of  any  particular  State,  shall  be  in  the  dis- 
trict where  the  offender  is  apprehended,  or  into  which  ho  may  be  first 
brought"     And  sec  Ex  parte  Bollman,  4  Cranch,  7S. 

■  United  States  v.  Coolidge,  1  Wheat  414. 

'  "  Whatever  room  there  may  be  for  doubt  as  to  what  common  law  offences 
are  offences  agEunst  the  United  States,  there  can  ke.  none  ai  to  admiral^ 
offences."  Story,  J.,  United  States  v.  Coolidge,  1  Gallia.  488 ;  United  States 
V.  Ravara,  2  Dall.  297  ;  Commonwealth  v.  Eosloff,  S  S.  &  R.  S4S;  Da  Pon- 
ceau Jurisd.  9-14,  67-62.  And  see  Commonwealth  o.  Peters,  12  Met  387  | 
United  States  a.  Bevans,  3  Wheat  330 ;  United  States  i>.  Wiltbcrger,  5 
Wheat  76 ;  United  SUtes  v.  Smith,  fi  Wheat  IfiS. 
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ID  oar  ^buoals,  it  would  give  a  completeness  to  oor  national 
gOTernment,  aa  viewed  &om  without,  by  foreigners  with 
whom  we  have  intercoturee ;  whild  not  impairing  one  right 
claimed  by  any  person  for  the  States.  It  woold  carry  into 
effect  the  obTiooB  intention  of  the  framers  of  car  national 
conatitntion,  who  plainly  meant  the  general  government  to 
be  superior  wherever  dominion  has  to  do  with  other  nations. 
And  to  sappose,  that,  in  the  organization  of  onr  government, 
a  whole  system  of  laws  was  submeiged  in  the  depths  of  the 
ocean,  beyond  the  reach  alike  of  the  national  and  State  tri- 
Imnals,  is  repugnant  to  reason,  to  the  nature  of  law,  and  to 
public  pi^ey,  and  not  honorable  to'  our  country. 

4  32.  Ab  respects  the  District  of  Columbia,  the  question 
was  by  statute  settled  according  to  the  principles  of  the  last 
two  Bections,  wheu  that  territory  was  acquired ;  the  laws  pre- 
viously existing  tbere,'Continuing  still  in  force.^  In  ret«pect  to 
another  class  of  localities,  the  constitution  of  the  United  States 
ivovides,  that  "the  congress  shall  have  power  ....  to  exer- 
cise exclusive  legislation  ....  over  all  places  purchased,  by 
the  consent  of  the  legislature  of  the  State  in  which  the  same 
shall  be,  for  the  Erection  of  forts,  magaztnea,  arsenals,  dock- 
yards, and  other  needful  buildings."  ^  The  difficulty  as  to 
such  places  is,  whether  the  authority  of  the  States  has  ceased, 
before  congress  has  actually  exercised  over  them  its  full 
legi^tive  powers.'  Where  the  act  ceding  such  a  place  to 
the  Union  reserves  to  the  ceding  party  "concurrent  jurisdic- 
tion" to  serve  in  it  Stale  processes,  civil  and  criminal,  this 
does  not  restrain  the  United  States  from  exercising  over  the 
place  exclusive  legislative  and  judicial  authority.* 


■  Da  PoDcean  Jnriid.  69-73 ;  EendaU  v.  United  States,  13  Pet  S24,  613. 

*  Coattart.  1,  g  8. 

'  See  United  Stotea  v.  BeraiiB,  3  Wheat  33«. 

*  United  States  b.  Darii,  i  UlaMui,  35S. 
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CHAPTER    IIL 


THE  STODT   OF  THE  LAW. 

Sect.  21ii-21c.    iDtrodnction. 

2S-2S.    Natan  of  the  Common  Lair. 
SB  11-81.    Way  of  LeomiDg  th«  Law. 

§  33  o.  It  is  not  within  the  plan  of  this  volame  fully  to 
explore  the  field  opened  by  oar  present  title ;  but  merely  to 
present  some  points  ao  important,  that,  without  a  knowledge 
of  them,  no  legal  investigation  can  be  profitably  carried  on. 
They  are  partly  points  scattered  over  many  volaiacs  of  books, 
and  partly  such  as  are  here  mentioned  for  the  first  time. 

§  S3  6.  Over  the  broad  region  of  our  law  extend  principles 
applicable  alike  to  each  one  of  its  many  separate  subdivisions. 
Whoever  therefore  would  understand  what  belongs  to  a 
particular  subdivision,  must  understand  all  the  principles 
extending  through  it,  though  extending  also  through  other 
departments.  No  one  indeed  can  master  any  single  legal 
subject  without  having  some  knowledge  of  the  entire  law. 
The  books  now  in  use  are  written  with  little  reference  to  this 
primary  truth :  hence  one  of  the  embarrassments  under  which 
students  labor. 

^  33  c.  From  this  point  of  observation,  let  us  look  at  the 
following  questions :  t  The  Nature  of  the  Common  X^aw. 
II.  The  Way  of  Learning  the  Law. 
[34] 
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I.    lite  Nature  of  the  Common  Law. 

\  23.  We  have  Been  ^  that  practically  law  is  merely  those 
principles  of  action  recognized  by  the  power  which  enforces 
obedience  to  it  This  statement  is  not  a  definition,  of  law, 
bat  a  partial  description  of  it,  viewed  in  a  particalar  aspect 
We  have  also  seen,'  that  law  pervades  all  society,  and  leaves 
no  vacunm.  No  case,  therefore,  can  arise  within  the  proper 
jnrisdiction  of  the  tribanals,^  withoat  some  law  existing  for 
its  decision.*  When  the  judges  settle  what  is  called  a  new 
qnestioD,^  they  do  not  make  the  law,  but  only  determine  what 
it  was  before ;  for  "  in  contemplation  of  law,  all  its  rules  and 
principles  are  deemed  certain,  although  they  have  not,  as  yet, 
been  recognized  by  public  adjudications."^  Their  decision 
then  becomes  evidence,  it  may  be  the  only  existing  evidence, 
of  what  the  law  is  and  always  has  been  on  the  question. 
Other  cases  occnr,  and  they  are  in  like  manner  decided,  and 
so  made  evidence  for  the  future  upon  the  points  involved  in 
them.  When  no  established  principles  or  fonper  adjudica- 
tions exist  to  direct  the  judicial  mind,  the  question  necessarily 
is  determined  by  what  appears  to  be  just  and  expedient  in 
the  particular  ca8e,'and  harniouious  with  the  general  jurispru- 
dence of  the  conntry.  Now  the  human  understanding  is 
Gonstitated  to  take  cognizance  of  truth  and  justice  by  a  sort 
of  intuition ;  for,  if  it  were  not,  men  could  not  well  be  held 
accountable  to  a  Supreme  Power  for  all  their  actions,  so 
■loggia  are  the  processes  of  reasoning,  and  eo  constantly 
must  their  conduct  be  shaped  upon  the  instant  Upright 
judges,  therefore,  when  called  to  determine  a  question  with- 


>  Ante,  §  4,  8. 
'  Ante,  5  7,  8. 

*  Ante,  J  5,  6. 

'  And  Me  Broom  Leg.  Max.  Zd  ed.  146  et  »eq. 

'  As  to  new  caflea,  see  Ram  Leg.  Judgm.  150  et  seq. 

•  I  Story  Eq.  Jurisp.  §  1S6. 

[35 


ub,  Google 


§  23  C  IHTEODCCTORT  TTBW9.  [BOOK  1. 

oat  the  aid  of  precedents,  will  generally  do  it  correctly.  In 
tbia  light  also  we  see  one  of  the  reasons  for  the  veneiatioD 
we  have  for  the  ancient  resolutions  of  the  courts,  given  at  a 
time  when  precedents  were  few,  and  truth  and  justice  were 
yonng  and  vigorous. 

§  23  a.  Moreover,  the  mind  gathers  truth  by  diverse  pro- 
cesses. One  of  these  is  the  intuition  mentioned  in  the  last 
section.  Yet  intuition  is  the  foundation  of  all  reasoning  and 
all  knowledge.  It  takes  cognizance  of  what  are  termed  self- 
evident  principles.  And  what  is  called  reasoning  is  only  the 
orderly  stating  of  these  principles  in  a  manner  to  produce 
conviction  of  their  truth,  resulting  from  the  fact,  that  the  first 
one  shows  the  second  to  be  self-evident,  the  second  shows 
the  third  to  be  so,  and  thus  on  to  the  end.  For  there  is  no 
distinction  in  the  nature  of  truth  between  a  self-evident  princi- 
ple and  one  not  self-evident.  No  principle  is  self-evident  un- 
til the  mind  sees  it  to  be  correct;  every  true  principle  is  so, 
viewed  from  its  appropriate  point.  All  we  know  is,  that  our 
minds  assent 

§  23  6.  When  a  doctrine  pf  the  law  is  stated,  one  indi- 
vidual may  assent  to  it  on  the  bare  enunciation,  while  rea- 
soning upon  It  may  tend  only  to  confuse'Bim.  Another  may 
not  see  it  on  its  bare  enunciation,  but  see  it  after  a  particular 
process  of  reasoning;  and  a  third  may  fail  to  see  it  on  what 
convinced  either  of  the  other  two,  while  another  form  of  rea- 
soning may  be  adapted  to  his  mind,  and  satisfy  him.  In 
these  several  cases,  the  conviction  was  brought  about  in  obe- 
dience to  the  same  one  law  of  intuition. 

§  2>j  c.  Of  the  three  minds  mentioned  in  the  last  section, 
we  cannot  affirm  any  one  to  be  superior  to  the  rest ;  because 
each  assented  to  the  truth  when  stated  in  a  manner  to  meet 
its  peculiar  organization.  But  a  fourth  mind  might  fail  to 
see  it,  stated  in  any  way.  This  fourth  mind  we  must  pro- 
nounce to  be  apparently  of  an  inferior  order.  It  is  inferior 
as  concerns  the  capacity  to  see  this  kind  of  truth.  Yet  per- 
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haps  it  may  be  capable  of  apprehending  troth  in  other  forms, 
better  than  any  one  of  the  three  first  mentioned.  Some  men 
see  legal  trath  readily,  and  we  say  they  have  legal  minds. 
Other  men  see  readily  mathematical  truth,  and  we  pronounce 
their  minds  mathematical.  Other  men  apprehend  those 
troths  which  eater  into  the  harmonies  and  beauties  of  voice, 
and  we  set  them  down  as  natural  musicians,  orators,  or 
the  like. 

f}2Sd.  No  man  should  suffer  himself  to  be  a  lawyer  nnless 
God  has  given  bim  a  legal  mind. 

(  23  e.  In  the  order  of  human  existence,  many  forms  of 
intellectaal  power,  and  many  forms  and  degrees  of  physi- 
cal, are  necessary.  But  for  these  many  forms,  the  world 
would  lose  the  advantages  derivable  from  various  develop- 
ments  of  the  arts,  the  sciences,  the  mechanical  stmctures,  the 
agricnitnral  products,  the  religious  adaptations  of  heavenly 
trath  to  difierent  nations  of  men,  and  multitudes  of  other 
things,  not  necessary  here  to  be  mentioned ;  from  all  of  which 
the  race  of  man  derives  to  itself  the  many  advantages  re- 
ceived ever  by  the  inferior  from  the  superior.  Each  one  of 
as  is  inferior  and  superior,  at  the  same  time,  to  another  one. 
Sacfa,  therefore,  ^ves  and  receives.  But  he  who  places  him* 
self  in  the  position  to  ffve  where  nature  has  not  put  within 
Kb  grasp  the  gift,  violates  her  first  law.  Every  one  can  give; 
every  one  most  give,  if  he  would  be  happy :  but  no  man  can 
give  what  he  has  not  received ;  and  no  man  can  receive  what 
he  ia'  not  in  a  position  to  take. 

^  23/.  In  the  onfoldings  of  the  human  mind,  we  observe 
the  fact,  that,  unless  the  particular  mind  is  developed  accord- 
ing to  its  own  particular  nature,  it  accomplishes  litUe  in  any 
direction.  Each  mind  has  its  nataraJ  aptitudes,  which  must 
be  as  much  regarded  as  any  law  of  nature.  And  those  young 
men  who  determine  to  pursue  a  calling  uncongenial  to  their 
mental  constitation,  commit  upon  themselves  a  violence 
wliich  after  years  cannot  repair. 
Tout  4  [37] 
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§  23g-.  The  application  of  the  foregoing  views  of  reason- 
ing, of  self-evident  truth,  and  of  intuition,  to  many  things 
concerning  the  nature  of  law,  concerning  its  study,  and  con- 
cerning the  decisiona  of  the  courts,  will  appear  to  the  reader 
in  the  course  of  his  legal  investigations.  And  he  will  leara 
to  separate  the  point  of  a  decision  from  what  is  said  in  con- 
nection with  it ;  and  to  know,  that  the  point  may  be  right, 
and  the  accompasying  observations  wrong.  'He  will  leara, 
that  the  reasons  assigned  by  judges  and  text  writers  for  par- 
ticular rules  of  law  may  be  good  or  bad,  without  affecting 
the  question  of  whether  the  rules  themselves  are  right  or  not. 
He  will'  learn,  that  there  may  be  many  different  courses  of 
argument  by  which  a  particnlar  legal  conclusion  is  dedacible, 
each  one  of  which  courses  is  both  right  and  sufficient  in  it- 
self. He  will  learn  to  distinguish  betweea  those  statements 
of  legal  doctiine,  with  which  the  books  are  filled,  containing 
correct  conclusions  of  truth  on  false  groundworks  of  reason ; 
and  doctrines  both  right  in  themselves,  and  right  in  their 
enunciation.  Finally,  be  will  learn,  that  the  law  itself  is  an 
immense  system  of  wisdom,  existing  independenUy  of  partic- 
ular judicial  decisions.  These  matters  will  also  receive  sep- 
arate attention  in  subsequent  sections  of  this  chapter. 

§  23  A.  In  considering  the  reported  cases, we  mnstremember 
the  following  things:  first,  that  the  particular  case  contains 
the  enunciation  of  the  law  only  as  applied  to  the  particnlar 
facts ;  secondly,  that,  even  as  applied  to  the  facts,  the  law  is 
only  such  as  the  judges  saw  on  the  representations  of  reasons 
which  reached  their  minds ;  thirdly,  that  their  conclusion 
therefore  may  have  been  drawn  without  the  fall  view  neces- 
sary to  enable  them  to  decide  correcUy,  even  supposing  them 
to  possess  legal  minds ;  fourthly,  that  the  judges  may  have 
been  incompetent  either  in  a  general  sense  or  in  respect  of 
the  particular  form  oi  truth ;  fifthly,  that,  though  these  cir- 
cdmstances,  adverse  to  the  attaining  of  a  correct  result,  may 
have  existed  in  part  or  in  full,  still  the  adjudication,  thon^ 
also*  erroneous  in  itself,  is  authority  within  the  sphere  of  the 
tribunal,  in  sut>3equcnt  cases.  Some  of  these  points  will  re- 
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c^ve  separate  attentioD  farther  on ;  others  are  left  for  the 
teflectioii  of  the  thoughtful. 

4  23  i.  The  foregoing  suggestiona  must  satisfy  the  reader, 
that  our  law  is  a  syetem  of  mach  complicatioD ;  and  that, 
alao,  the  ignorant  chai^  against  it  of  uncertainty  ia  not 
entirely  witbout  foandation  in  fact.  But  its  uncertainty  is 
greatly  obviated  by  establiithed  resulta  being  adhered  to, 
though  originally  wrong. 

\  flSj.  Another  inference  from  the  foregoing  views  is,  that 
the  decided  cases  are  made  up,  as  already  intimated,  of  con- 
clasion  and  reason ;  the  conclusion  only  being  the  law  they 
establish  as  by  authority,  while  the  reason  is  to  be  taken  for 
what  it  is  worth. 

§  23  it.  A  third  deduction  has  already  been  mentioned.  It 
is,  tiiat  the  reasoning  of  a  judge  pronouncing  a  decision  may 
be  good  and  conclusive,  while  other  reasoning  would  be 
equally  good  and  conclusive.  But  one  thing  should  be  added, 
that,  where  wa  find  a  result  Buataiaed  by  two  diiTerent  pro> 
oeues,  this  fact  gives  us  double  assurance  of  its  correctness. 
And  the  assurance  increases  with  the  number  of  distinct 
paths  leading  to  the  result.  Where  a  process  apparently 
good  conducts  to  a  conclusion  overthrown  by  another  pro- 
cess, we  know  that  either  the  conclasion  or  one  of  the  pro- 
cesses is  erroneoos.    In  such  a  case,  we  use  peculiar  caution. 

^  23  /.  As  a  fourth  deduction,  we  are  able  to  answer  the 
question,  whether  law,  as  administered  in  oar  tribunals,  is  a 
science  or  not  A  science  is  any  system  of  truth  presented 
in  harmonious  proportions.  The  truth  may  be  one  of  the 
Ofigioal  bars  of  light  drawn  by  Infinite  Wisdom  over  the 
human  soul ;  or  it  may  be  a  truth  of  a  very  earthly  character, 
dark  in  its  nature,  and  even  contrary  to  the  original  right. 
Oar  law^  isa  mixtare  of  the  original  right  with  human  inven- 
tions, qaalifications,  and  limitations ;  but  this  fact  renders  it 
not  the  less  a  science.     It  ties  in  orderly  poportion,  though 
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in  form  not  [>eTfect ;  and  it  has  the  Bame  claim  to  be  called 
.    a  science  as  most  other  things  to  which  we  give  the  name.   . 

^2Am.  But  to  some  minds  the  law  ia  wanting  in  the 
beanty  of  proportion,  the  reason,  the  regard  for  original  right ; 
is  wanting  in  the  blending  of  parts  into  one  another,  the 
symmetry,  the  completeness ;  ia  wanting  in  every  thing,  which, 
to  their  apprehension,  enters  into  the  idea  of  a  science.  The 
fault  is  partly  that  they  do  not  understand  what  a  science  is; 
and  partly  that  they  do  not  rightly  apprehend  the  nature  of 
the  law.  They  may  be  men  of  real  ability  who  thus  judge, 
but  their  minds  are  not  of  a  purely  legal  cast 

§  23n.  Another  thing  ia,  that  men  sometimes  possess  the 
power  to  see  legal  truth,  or  see  it  in  part,  without  being  able 
to  see  it  in  full,  or  to  construct  legal,  argument.  Such  men 
frequently  make  good  lawyers  and  even  good  judges,  though 
not  lawyers  and  judges  of  the  very  first  order.  Most  of  them 
deny  the  scientific  nature  of  the  law;  and  so  give  to  error 
the  weight  of  opinions  apparently  valuable  as  coming  from 
sources  worthy  of  regard.  No  professional  persons  are  so 
mncb  benefited  as  these  by  the  perusal  of  books  written  in  a 
scientific  way ;  but  they  do  not  moat  appreciate  such  books. 
The  law,  indeed,  is  not  their  true  element;  though,  if  they 
have  entered  it,  they  may  profitably  enough  continue  in  it 

^  24.  The  system  of  legal  trnth  administered  in  our 
courts  (to  repeat  some  things  in  order  to  explain  others)  is  a 
system  of  propositions  partly  of  abstract  right,  and  partly 
of  authority  merely.  These  propositions,  called  principles, 
are  something  different  from  the  bare  decisions ;  because  a 
decision  is  only  the  conclusion  of  law  upon  specified  facts, 
while  the  principle  is  applicable  to  all  facts  falling  within  its 
range.  Judges  often,  bat  not  always,  state  the  principle  in 
announcing  the  decision.  Yet.  they  may  mistake  in  this 
statement :  if  they  do,  their  decision  has  still  the  weight  of 
authority,  .but  it  does  not  establish  what  they  say  is  the  prin- 
ciple. Thus,  to  illustrate  this  subject  by  another,  the  facts  of 
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NBtnte  are  ever  the  same ;  corresponding,  we  may  say,  to  tbe 
decmona  of  ihe  coarts.  Fonnerly,  men  who  olraervecl  these 
beta  did  not  onderstaad  the  principle  of  gravitation,  which 
many  of  tbe  facts  illustrate.  Finally,  this  principle  was  dis- 
covered by  man,  yet  tbe  discovery  changed  no  facts.  So  in 
law,  judges  often,  following  a  legal  intuition,  decide  case 
after  case  wjtfaoqt  announcing  the  principle,  or  with  misstating 
it  At  length  some  discoverer  brings  to  light  the  trae  princi- 
ple. This  tme  principle  becomes  then  the  gaide  for  future 
eases.  But  the  old  cases  are  still  authority ;  the  principle 
itself  sprang  from  them,  though  decided  by  men  whose 
mental  vision  did  not  recognize  it  Principles,  thus  explained, 
are  tbe  mlea  of  the  law's  motion ;  yet,  to  men  who  do  not 
see  them,  it  seems  to  move  without  rules. 

^  34  a.  While  nature  never  errs,  the  judges  are  human  and 
sometimes  erring.  We  do  not  therefore  reject  a  principle 
one  may  c^m  to  have  discovered,  simply  because  there  is 
found  in  the  books  a  single  case  not  in  harmony  with  it  If 
the  principle  appears  sound,  we  deem  that  the  judges,  in  de- 
ciding tbe  case,  erred  as  to  the  conclusion.  And  good  judges 
are  always  ready  to  ovenrule  even  their  own  decisions,  when 
the  necessity  is  dear.'  In  determining  whether  a  particular 
decision  should  be  overmled,  we  most  conrider,  that  a  correct 
k^  jninciple,  and  a  case  inconsistent  with  it,  which  was 
nevertbeleas  correctly  decided,  are  contradictions,  and  cannot 
both  exist  together.  Also  that  when  a  principle  is  proposed, 
contrary  to  a  decision  of  the  courts,  a  variety  of  ways  exists 
for  testing  tbe  accuracy  of  the  decision,  besides  measuring  it 
by  the  principle.  One  way  is,  to  apply  different  processes  of 
legal  reasoning  both  to  the  principle  and  to  the  case^  and  see 
whether  each  is  sustained  or  overthrown  by  them  *,  for,  as  in 
mathematics,  so  in  law,  diverse  formnlte  sometimes  lead  to 
one  result,  — a  matter  already  explained.*    We  must  here 

■  See  Matter  of  Welm&n,  20  Tt  653 ;  The  State  v'.  Nat,  18  Ired.  134 ;  The 
Loain  Berthm,  14  Jnr.  1007,  1  Eng.  L.  ft  £q.  669,  66B. 
'Ante,  £18*. 
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observe,  however,  that  occasionally  a  series  of  decisions,  con- 
trary to  what  is  afterward  ascertained  to  be  sonnd  principle, 
is  permitted  to  stand  as  a  sort  of  anomaly  in  the  law ;  else 
the  doctrine  of  stare  decisis  could  not  prevail.! 

§  24  6.  The  doctrine  of  the  last  few  sections  may  be  stated 
in  somewhat  diiferent  language,. as  follows:  Man  is  con- 
stituted to  receive  the  measure  of  truth  his  nature  is  suscep- 
tible of,  in  such  order,  and  through  such  external  and  internal 
processes,  as  correspond- to  his  particular  nature.  But,  as  in 
the  universe  of  matter  no  two  objects  are  alike,  so  in  the 
mental  universe  are  no  two  minds  alike;  each  mind  has  its 
peculiar  avenues  of  thought ;  though  all  minds  of  men  are 
mainly  the  same.  Different  minds  therefore  receive  difierent 
forms  and  degrees  of  truth,  through  different  processes.  Law 
is  truth,  presenting  a  great  variety  of  form ;  and  it  is  only 
apprehended  in  part  by  any  one  man.  Judges  decide  the 
cases  according  to  the  focts  appearing,  and  they  decide  notli- 
ing  more.  They  have  no  authority  to  make  law  by  force  of 
observations  spoken  while  pronouncing  their  decisions ;  the 
words  of  any  third  persons  commenting  on  their  judgments 
are  as  good  by  way  of  direct  authority  as  theirs.  But  a 
judge  wishes  to  explain,  if  he  can,  why  he  decides  as  he  does; 
and  his  explanation  is  useful  to  those  who  look  into  the  case 
for  the  rules  of  law  it  sustains.  Moreover,  if  he  is  an  able 
judge,  we  give  attention  to  bis  words  as  a  sort  of  evidence  of 
what  the  law  is,  though  not  as  authority.* 

§  24  c.  If  the  judge  is  a  man  of  clear  intuitive  perceptions 
of  legal  truth,  yet  destitute  of  the  power  of  legal  reasoning, 
we  shall  find  his  conclusion  of  law  to  be  usually  correct, 
while  his  argument  sustaining  it  may  be  worthless.  On  the 
the  other  hand,  if  bis  mind  is  a  complete  legal  one,  his  argu- 
ments and  his  conclnsions  will  usually  be  alike  worthy  of  re- 
gard.    The  judge  also  may  be  a  man  having  the  faculty  to 


»  And  KB  port,  g  27.  'And  see  port,  $  !8  ». 
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reason  well  after  he  is  told  by  another  the  re&alt  to  which 
be  should  arrive,  but  not  the  faculty  to  grasp  the  resnlt 
hunsell^  or  to  determine  correctly  between  two  results  pro- 
posed.  These  observations  serve  to  explain  many  things 
fonnd  in  tbe  reports,  and  found  in  the  coarse  of  legal  prac- 
tice. 

4  24 1£.  The  law  itself,  in  the  strict  sense  of  the  term,  is  a 
thing  aside  fi'om  the  power  of  any  judge  to  make  or  unmake. 
It  is  tme,  that  the  judicial  decisions  are  tbe  fountains  whence 
we  originally  derive  onr  knowledge  of  what  the  law  is ;  it  is 
tree  also,  that  the  law  is  shaped  by  those  decisions,  and  in  a 
certain  sense  made  by  them  ;  yet  it  is  furthermore  true,  that, 
in  a  more  exact  sense,  it  consists  of  legal  principles,  lying 
above  and  beneath  and  around  and  amid  the  decisions,  yet 
differing  from  them.  Neither  the  judges  nor  tbe  text  writers 
make  the  principles ;  but,  anmade,  they  are  discovered  and 
stated  by  any  person  who  chooses  and  is  able  to  enter  the 
field  of  discovery. 

^  25.  Ab  to  legal  principles,  distingnished  thus  from  the 
decisions  of  the  courts  and  the  observations  of  the  judges,  we 
cannot  tell  how  great  a  portion  of  them  is  now  known. 
Tbe  field  of  .discovery  is  stil!  open,  and  it  will  remain  so 
while  man  is  inferior  to  his  Maker. 

§  35  a.  The  work  of  discovering  these  principles  is  not  ex- 
dosLvely  for  any  one  class  of  professional  persons.  It  is 
-  practically  done  alike  by  judges  on  the  bench,  announcing 
the  discovered  principles  in  their  judicial  opinions ;  by  law- 
yers at  the  bar,  stating  them  in  their  arguments  to  the  court ; 
and  by  writers  of  legal  treatises,  explaining  them  in  their 
books.  Perhaps  to  the  lasl^mentioned  class  this  work  of  dis- 
covery most  appropriately  belongs.  These  writers  undertake 
an  orderly  statement  of  the  law  of  the  subjects  they  treat ; 
tbey  profess  to  announce  the  trae  doctrines  governing  those 
subjects,  whether  before  laid  down  or  not;  they  have  refer- 
ences to  all  the  cases  on  the  several  points  involved,  and  the 
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caaes  before  them;  they  uofold  those  points  in  snch  order  aa 
to  open  the  region  of  principles  to  view ;  and,  if  they  do  not 
make  excursioDs  into  the  fields  of  discovery  there,  the  neglect 
is  ovidng  either  to  their  want  of  industry  or  want  of  under- 
standing. Yet  neitJier  they,  nor  the  judges,  nor  the  prac- 
titioners, are  in  the  habit  of  saying,  — "  Lo !  here  is  a  dis- 
covery, the  honor  of  which  I  claim." 

§  25  6.  We  should  not  however  forget,  that  discoverera 
are  fallible,  like  other  men.  And  when  a  principle  before  ' 
onknown  is  presented  to  as,  we  should  be  careful  on  the  one 
hand,  not  to  reject  it  without  examination ;  and,  on  the  other 
hand,  not  to  receive  it  tiU  tborobgbly  t^ted.  The  mere 
statement  of  a  person,  that  he  has  discovered  it,  should  sat- 
isfy no  man. 

§  36.  The  distinction  between  laws  lying  in  the  original 
right,  and  laws  lying  in  technical  role,  is  in  many  respects 
important.  In  the  first  place,  the  former  are  in  nature  more 
stable  than  the  latter,  but  in  practice  less  so.  They  are 
stable,  because  they  are  Uie  direct  gift  of  Him  who  changes 
not ;  tbey  are  liable  to  continual  modification,  because  man 
is  ever  progressing  in  bis  knowledge  of  them.  But  as  the 
technical  rules  rest  mainly  on  authority,  they  are  usually 
unalterable,  except  by  the  legislative  power.  LegislatJoo, 
however,  makes  most  of  its  changes  here. 

§  36  a.  In  the  next  place,  the  inherent  difference  in  the 
various  systems  of  cultivated  jurisprudence  relates  chiefly 
to  their  technical  rules.  One  system  may  indeed  be.  more 
enlightened  than  another,  into  which  it  will  therefore  infuse 
its  light;  still  the  technical  rules,  not  to  be  modified  in  any 
system  by  the  action  on  it  of  another  system,  constitute  ever 
the  chief  difference.  An  illustration  of  this  difierence  between 
the  civil  and  common  taw  is  in  the  maxim  caveat  emptor, 
before  mentioned.'   In  those  cases  in  which  our  law  applies  it, 
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and  the  nvil  does  not,  a  technical  rule  prerents  the  vendee 
from  recovering  back  what  we,  aa  well  as  the  civilians,  deem 
Idm  entitled  to  receive. 

§'36i.  In  the  third  place,  even  the  technical  mles  rest  on 
some  reason,  good  or  bad.  The  reason  of  these  technical  rulea 
however,  has  often  passed  away  in  the  changes  produced  b^ 
the  lapse  of  time.  Bnt,  though  it  has  passed,  an  understand- 
ing of  it  Is  fteqaenti;  necessary  to  a  correct  application  of 
tiie  rales. 

f  S7,  Another  consideration  relates  to  the  stability  of  the 
'  law.  In  all  ages  and  countries,  wherever  the  common  law 
has  been  administered,  the  judges  have  deemed,  that,  as  an 
object  of  the  first  importance,  it  should  be  unvarying ;  there- 
fofe  they  have  adhered  to  a  course  of  decision  whereby  a 
rale  has  become  established,  though  afterward  of  opinion 
that  the  rule  was  a  bad  one.^  They  have  also  deemed,  that 
the  law  should  be  known.^  These  objects  commend  them- 
selves to  nniveraal  approval ;  but  the  difficulty  is  to  dietin- 
gnish  between  cases  which  have  established  an  unwise  rule, 
to  be  therefore  adhered  to  ;  and  cases  manifestly  wrong,  not 
establishing  a  rule,  to  be  therefore  disregarded.^ 

§27 a.  A  single  adjudication*  will  be  more  readily  de- 
parted from  than  a  series  of  decisions ;  for  the  common  law, 
when  established,  is  as  binding  as  the  statutes."     And  when 


'  Setl^  r.  Bardons,  8  B.  &  Ad.  S,  17  \  'Williuiu  v.  Gennaine,  7  B.  &  C. 
*S8,476;  Goodtitle  v.  Otway,  7  T.  R.399,  419;  Walton  e.  IVyon,  1  Dlck- 
esa,  JU,  245. 

'  Batler  0.  Dnneomb,  1  F.  WmB.44S,  452.  "I  do-not  know  any  excep- 
tkia  to  thu  general  axiom,  that  ererj  member  of  eociety  fliould  know  when 
he  H  criminal,  And  wfaen  innocent"    Beccaria  on  Ciimes,  c.  11. 

*  See  on  this  Bubject  the  commentary  on  the  maxim,  OmnU  innowilio  plut 
totitate  perturbat,  qwtm  utStfate  prodetL    BnxHU  Leg.  Max.  2d  ed.  109. 

'  Ante,  5  24  a. 

*■  Shaw,  C.  J.,  in  Commonwealth  v.  Chapman,  IS  Met  68,  70 ;  Martin  o. 
Martin,  U  Ala.  201 ;  Powell  e.  Bnndon,  24  Minii.  843. 
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only  one  decision  has  laid  down  a  mie  of  property,  and  the 
community  have  acted  on  the  rule,  the  court  will  ordinarily 
not  reverse  it;  but  leave  ita  conection,  if  wrong,  to  the  legis- 
lature.^ If  the  judges  are  equally  divided  in  their  opinion  of 
a  case,  the  decision  is  not  generally  deemed  biadiog  on  their 
successors.^  If,  in  a  particular  case,  a  point  has  been  ad- 
judged, the  adjudication  may,  under  circumstances,  be  the 
law  of  the  case,  when  the  coort  would  still  refuse  afterward  to 
follow  it  in  another  Case.^  Ordinarily  a  sin^e  detenniDatioa 
contrary  to  precedent  and  to  principle  must  be  discarded, 
especially  when  it  has  not  long  stood  in  the  reports  to  mis- 
lead the  people.*  But,  to  justify  any  overruling  of  the  doc- 
trine of  a  former  adjudication,  the  judges  should  clearly  per- 
ceive that  the  former  was  wrong."  And  if,  contrary  to  reason 
and  good  policy,  any  rule  of  law  has  become  too  &rmly 
fixed  to  be  overthrown,  the  jildges  should  keep  this  rule  within 
tiie  narrowest  limits,  and  not  aofier  it  to  govern  merely  by 
the  force  of  analogy.' 

'  ^  38.  What  is  thus  far  said  in  this  chapter  shows,  that, 
while  the  law  is  in  nature  the  same  from  age  to  age,  it  is 
variable  in  outward  manifestation.  In  the  march  of  human 
affairs,  circumstances  and  relatione  of  society  before  unknown 
are  ever  transpiring ;  and  they  call  for  new  evolutions  and 
applications  of  principles.  The  discovery  alao  of  principles, 
before  unknown,  which  governed  former  cases,  leads  to  ap- 
parent differences  in  the  law  where  none  in  fact  exist. 
Therefore  a  learned  judge  has  observed :  "  The  present  com- 
mon law  of  England  is  as  dissimilar  from  that  of  Edward 
III.  as  is  the  present  state  of  society. .  And  we  apprehend, 
that  no  one  could  be  found  to  contend  that  hundreds  of  prin- 


■  McTay  v.  Ijams,  27  AU.  2S8. 

*  Morse  v.  Goold,  1  Eeroui,  S81. 

■  Dewey  V.  tiray,  2  Cal.  ST4. 

*  Callendern.  Keyitooe  Insonuice  Ca  11  Uarrii  Fs.  471 ;  ante,  §34  a. 

*  Sydnor  v.  Gaacoigne,  11  Texu,  449. 

*  Judson  0.  Gray,  1  Eernaii,  403. 
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dples  which  have,  in  more  modern  times,  been  examined, 
ai^ed,  and  determined  by  the  judges,  aie  not  principles  of 
the  commoD  law,  becanse  not  foond  in  the  books  of  that 
period.  They  are  held  to  be  great  and  immatable  principles, 
which  have  slumbered  in  their  repositories,  because  the  occa- 
sion which  called  for  their  exposition  had  not  arisen.  The 
common  law,  then,  ia  not  like  the  statute  law,  fixed  and  im- 
mutable but  by  positive  enactment,  except  where  a  principle 
has  been  at^ndged  as  the  rule  of  action."  ^  So  we  see  in 
what  sense  the  common  law  is  fixed,  and  in  what  progressive ; 
it  is  fixed,  in  adhering  to  established  doctrines ;  ^  progressive, 
in  adapting  itself  to  the  ever  varying  conditions  of  hnmaa 
society.'  Its  progressive,  flexible  character  is  manifest  as 
veil  in  the  ciimiaaj  department  as  in  the  civiL* 

^  29.  Therefore,  principles,  explained  already  to  be  either 
technical  rules  or  rules  existing  in  the  natnre  of  things,  and 
established  by  the  force  of  judicial  decision,  are  the  chief  ob- 
jects of  juridical  studies ;  the  centres  .to  which  all  legal  knowl- 
edge tends.  The  student  of  the  law  leains  them  as  the  stu- 
dent of  natural  philosophy  learns  the  doctrines  of  his  books ; 
and,  as  the  ]atiSz  refers  to  the  facts  of  nature  only  for  illustra- 
tiona  of  those  docteines,  so  the  former  looks  at  the  cases 
decided  simply  to  illustrate .  the  principles.  Well  has  it 
been  said,  that  he  who  is  ignorant  of  the  reasons  of  the  law, 
that  is,  of  the  principles  which  compose  it,  is  ignorant  of  the 
law  itdel£  Cegsante  ratitme  legxs,  cessat  ipsa  lex,^  is  an  old 
and  true  maxim.    Yet  this  maxim  should  not  be  misunder- 


'  Tnriej,  J.,  in  Jacob  v.  Tbe  Sbtte,  3  Hnmpb.  493,  516. 

'  B«g.  V.  Gny,  3  Crawf.  &  IMx  C.  C.  338 ;  Commonwealtli  v.  Callagban, 
S  Ti.  Cu.  460;  Asdenoo  b.  Commonwealtb,  S  Rand.  637,  631.  A  maxim 
of  dw  emunon  law  ia,  Actor  qui  contra  regulam  quid  addtml,  non  at  audi' 
tivha. 

'  BenneUaer  Glaa  Factoty  «.  Btni,  5  Cow.  687,  6£8,  per  Senator  Spen- 
wr;  EeU^  r.  The  State,  S  Sm.  &  M.  618. 

*  Tbe  State  c.  Hale,  2  Hawks,  683 ;  Conimotiwealth  v.  Hnnt,  4  Met  111, 
in ;  Uifflin  V.  ComnMmwealtb,  5  Watts  &  S.  461. 

'  Bncm  Leg.  Mas.  2d  ed.  118,  and  see  the  nuudm  od  p.  114.  • 
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stood ;  because  a  rale,  once  fixed,  remains,  though  the  causes 
which  gave  it  being  have  crumbled  away  with  time.  Thus 
a  large  part  of  the  rules  governing  real  property  in  the  pres- 
ent age  and  in  the  United  States,  originated  in  the  feudal 
Bysfem,  which  long  ago  ceased  to  exist.  And  tiie  moat  con- 
suntmate  legal  skill  is  often  required  to  determine,  whether 
a  particular  rule  changes  with  the  reason  on  which  it  origi- 
nally rested,  or  whether  it  has  become  cryBtallized  in  the  law, 
so  as  to  be  immovable  except  by  legislative  power.  No  gen- 
eral direction  here  will  much  aid  the  inexperieoced  reader.^ 

'  In  a  late  Massachnsetti  case,  Shaw,  C.  J.,  obserred :  "It  U  one  of  the 
great  meritB  and  adrantagea  of  t^e  common  law,  that,  instead  of  a  series  of 
detuled  practical  rules,  established  bf  positive  provisions,  and  adapted  to  the 
precise  circumstances  of  particular  cases,  which  would  become  obsolete  and 
fhil  when  the  practice  and  course  of  business  to  which  they  apply  should 
cease  or  change,  the  common  law  consists  of  a  few  broad  and  comprehensive 
principles,  founded  on  reason,  natural  justice,  and  enlighteued  public  policy, 
modified  and  adapted  to  the  circumstances  of  all  the  particular  cases  which 
&U  within  it.  These  general  principles  of  equity  and  policy  are  rendered 
precise,  specific,  and  adapted  to  practical  use,  by  usage,  which  is  the  proof  trf 
their  general  fitness  and  common  convenience,  but  still  more  by  judicial  ex- 
portion ;  so  that,  when  in  a  coarse  of  judicial  proceeding,  by  tribunals  of 
the  highest  authority,  the  general  mle  has  been  modified,  limited,  and  applied, 
according  to  particular  cases,  such  judicial  exponlion,  when  well  settled  and 
acquiesced  in,  becomes  itself  a  precedent,  and  forms  a  rule  of  law  for  future 
cases  under  like  circiunstance&  ....  The  consequence  of  this  state  td 
the  law  is,  that,  when  a  new  practice  or  new  course  of  business  arises,  the 
rights  and  duties  of  parties  are  not  without  a  law  to  govern  them ;  the  gen- 
eral considerations  of  reason,  justice,  and  policy,  which  underlie  the  partacur 
lar  rules  of  the  common  law,  will  still  apply,  modified  and  adapted  by  the 
same  con^derations,  to  the  new  circumstances.  K  these  are  such  as  give  rise 
to  controversy  and  Itdgation,  they  soon,  like  previous  cases,  come  to  be  set- 
tled by  judicial  exposition,  and  the  principles  thus  settled  soon  come  to  have 
the  effect  of  precise  and  practical  rules.  Therefore,  [applying  these  ofaser. 
vatioDS  to  the  case  before  the  court,}  although  steamboats  and  railroads  aro 
but  of  yesterday,  yet  the  principle  which  governs  the  rights  and  duties  of 
carriers  of  passengers,  and  also  those  which  regulate  the  rights  and  duties  of 
carriers  of  goods,  and  of  the  owners  of  goods  carried,  have  a  deep  and  estab- 
lished foundation  in  the  common  law,  subject  only  to  such  modifications  aa 
now  circumstances  may  render  necesury  and  matually  beneficiaL"  Norway 
Plains  Company  v.  Boston  and  Maine  Railroad,  1  Gray,  3G3,  267,  26S.  And 
for  Anilar  observations,  see  Bell  n.  The  State,  1  Swan,  Tenn.  42. 
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IL    The  way  of  Learning  the  "Late. 

^  29  a.  Soinething  conoerning  books  will  be  said  in  our 
next  chapter ;  the  object  of  oar  present  sub-title  being  to  ex- 
plain how  the  law  io  learned  throagh  the  nse  of  books.  Be* 
canse,  although  a  proposition  ia  laid  down  in  a  book  generally 
received  as  aQthoritative,  it  may  atill  be  erroneous ;  in  other 
words,  not  law.  We  shall  not  say  on  this  snbject  all  which 
might  be  said,  bat  present  a  few  points  of  particnlar  impor- 
tance. 

§  29  6.  We  look  at  the  statntes,  the  decided  cases,  and  the 
writings  of  lawyers  and  judges,  for  evidence  of  what  the  law 
of  a  particular  case  is.  The  question  of  statutory  interpreta- 
tion will  be  considered  by  and  by.  Already  we  have  taken 
8  partial  view  of  the  adjudged  cases,  and  the  use  to  be 
made  of  them.  We  have  seen,^  that  the  reasons  which  the 
judge  gives  for  his  conclusion  are  not:,  like  the  conclusion 
itself,  binding  as  authority.  Yet  they  may  be  satisfactory 
evidence  of  the  law ;  there  being  a  distinction  between  the 
law,  as  by  eathority,  and  the  evidence  of  the  law. 

^  30.  A  case  in  which  the  particular  question  was  not  raised, 
tiiougb  involved  in  it,  is  of  little  weight.^  The  same  may  be 
said  of  an  observation  of  the  judge  upon  a  point  not  in  Contro-  . 
versy.'  Then  we  sie  to  consider  with  what  ability  the  oppo- 
site view  to  that  taken  by  the  court  was  argued  by  connsel ;. 
the  character  and  standing  of  the  court;  and,  above  all,  the 
force  and  propriety  of  its  reaaoningB,*  We  must  be  3are,too, 
that  we  ttnderstand  the  opinion  of  the  jndge,  especially  that 
we  do  not  give  to  bis  general  .words  too  great  latitude.     This 


■  Ante,  iUb. 

*  People  0.  Coming,  2  ConuL  9,  15. 

'  Tbe  Lonifla  Berthis  14  Jar.  1007, 1  Eng.L.  &  Eq.  665,  66! 
Camdl,  16  How.  U.  a  275. 

*  And  see  Bwn  Lt^.  Judgm.  1 7  et  aeq. 
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is  a  rock  od  which  many  split  His  langnage  a  seldom,  if 
ever,  to  be  taken  in  a  general  sense,  however  general  in  the 
form  of  expression,  or  withoat  mentioa  of  ezceptioRS  or 
UmitatioDs.  It  sbonM  rather  be  understood  &a  spoken  in  ref- 
erence to  the  facts  under  consideration,  and  limited  in  mean- 
ing by  those  facts.'  So  there  are  varioDs  other  similar  thingB 
worthy  to  be  observed  in  this  connection ;  bat  the  student 
will  learn  them  as  he  proceeds  in  his  studies. 

^  31.  The  reader  has  doubtless  reflected,  that  neither  the 
modem  English  decisions  are  authority  in  this  country,  not 
the  adjudications  is  one  State  aathori^  in  another.  Yet 
these  foreign  cases  are  high  evidence  of  what  the  law  is. 
They  are  cited  in  our  courts,  listened  to  with  respect,  and 
their  conclusions  followed  unless  the  judge  sees  some  good 
reason  for  dissenting.'  This  course  is  wise  and  wholesome, 
promotive  of  enlightened  views,  and  of  harmony  in  the  joria- 
prudence  of  the  common  law.  The  legialatare  of  Pennsyl- 
vania, however,  either  not  appreciating  these  considerations, 
or  fearful  of  foreign  iilfluence,  early  passed  a  statute  prohibit- 
ing the  citation,  in  the  tribunals  of  that  State,  of  EngUsh 
cases  bearing  a  date  later  than  July  4, 1776."  "  Yet,"  8ud 
Tilghman,  C  J.,  "  it  was  never  so  unwise  or  so  illiberal,  as  to 
wish  to  restrain  the  judges  from  deriving  useful  information 
firom  the  opinions  of  learned  foreigners  of  all  nations.  I  have 
there/ore  had  the  curiosity  to  run  through  the  EngUth  decitiotu 
on  questions  similar  to  that  be/ore  us."  *  ^he  provision  exists 
in  one  or  two  other  States,  but  is  not  likely  to  be  further  ex- 
tended. 

§  31  a.  There  are  reasons  other  than  those  usually  ad- 

*  Biahop  Mar.  &  IKt.  §  16 ;  Manhsll,  C.  J.,  in  Brooks  r.  Marbaiy,  II 
WLeat  78,  90,  BI,  and  United  States  v.  Bnir,  a  Burr's  Trial,  US,  4 
CiUiich,  470,  482,  488. 

*  Cumberland  p.  Codrington,  S  Johns.  Cfc.  28»,  KS;  A.  v.  B.,  R.  M. 
CharL  228. 

*  Da  Pfaiceaii  Jnrisd.  103. 

*  Lewer  v.  Commonwealtli,  IS  S.  &  B.  93,  96. 
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dressed  to  conrts  of  jostJce,  why,  in  oar  sisteThood  of  States, 
respect  be  showQ  for  the  decisions  of  each  other's  tribunals. 
We  «pe  pecnliarly  one  people ;  -and,  when  we  see  one  blood 
eonrsing  throogfa  the  common  veins  of  our  jurisprudence,  we 
feel  ODTselves  one.  In  practice,  the  judges  of  our  older 
States  sometimes  look  with  too  little  favor  on  adjudications 
pronounced  in  the  younger, —  a  weakness  of  the  same  kind 
whicti  closes  the  En^ish  eyes  to  moat  of  the  light  shining 
from  American  legal  science. 

I  31  b.  "We  may  add,  that  the  decisions  of  our  national 
supreme  tribnnaj  bind  the  State  courts  in  the  matters  lying 
peculiarly  within  its  province ;  such  as  the  interpretation  of 
tbe  federal  constitation,  patent  and  copyright  law,  and  the 
Kke.  Upon  other  subjects,  those  decisions  sustain  to  the 
State  tribunals  substantially  the  same  relation  as  do  the 
modem  English  adjudications  and  those  of  the  sister  States ; 
tiiongb  some  judges  give  them  a  peculiar  weight  in  commer- 
oal  law,  and  other  law  of  a  like  national  character.*'  We 
may  doubt,  whether,  in  atrictnf^  of  interpretation,  the  con- 
stitation of  the  United  States  requires  the  State  courts  to 
follow  tiie  federal  doctrines,  except  in  cases,  and  as  regards 
points,  in  which  the  adjudication  is  liable  to  be  reviewed  by 
the  Bopieme  court  of  the  United  States. 

{  31  e.  In  looking  into  tbe  dedsions  of  courts  whose  an- 
tiiority  extends  not  to  us,  we  take  into  the  account,  in  deter- 
mining their  value  as  cpiasi  authority,  the  nature  of  the  qnes- 
tioD,  the  ability  of  the  judges,  the  arguments  of  tbe  counsel, 
and,  above  all,  the  cogency  of  the  reasoning  which  prevailed. 
If  onr  own  minds  are  entirely  clear,  viewing  the  question 
either  as  one  of  principle  or  of  domestic  authority,  we  seek  no 
light  from  foreign  sources,  and  give  no  heed  to  foreign  opin- 
ions. Bat  in  cases  of  doubt,  where  we  seek  the  judgment  of 
others,  we  listen  gladly  to  the  voice  of  wisdom  from  the 


■  Se«  Stoddard  v.  L»g  Islud  Eaiboftd,  0  SandC  180. 
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bench  of  a  foreign  court.  In  thia  sense,  the  tribnnals  of  oar 
BiBter  States,  of  the  United  States  respecting  matters  not 
within  their  power  to  sapervise,  and  of  England  and  freland 
at  the  present  day,  ate  alike  foreign  to  us ;  while  tiieir  decis- 
ions are  regarded  with  great  respect,  being  expositions  of  our 
■own  system  of  law. 

§  31  (2.  These  observations  teach  na  how  to  receive  the 
■expositions  by  learned  men  of  other  systems  of  foreign  laws, 
and  the  decisions  of  conrts  sitting  in  coontriea  not  governed 
*y  the  common  law.  Whenever  a  good  legal  reason  comes 
to  us,  we  permit  it  to  do  the  work  assigned  -by  the  Anthor  of 
reason.  And  if  it  comes  laden  with  the  approval  of  half  the 
judicial  wcvid,  though  the  half  to  which  we  belong  not,  still 
we  receive  it,  ^ving  it  a  respect  proportioned  to  our  venera- 
tion for  its  source.  But,  since  every  legal  system  has  its  pe- 
'Culiarities  of  internal  role  and  construction,  a  proposition 
good  in  one  may  not  be  bo  in  others,  because  not  homogene- 
ous to  them.  We  do  not  therefore  derive  much  profit  from  bare 
statements  of  points  held  iiyyatems  of  laws  with  which  we 
are  uo&miliarj  but,  from  comments  giving  reasons,  and  from 
full  opinions  pronounced  by  judges  giving  reasons,  great  help 
often  comes.  In  this  view,  the  Scotch  reports,  too  little 
known  in  this  country,  are  highly  valuable.  And  though  the 
English  judges  follow  too  much  the  spirit  of  the  genuine 
Scotchman,  prone  *'  to  think  of  himself  more  highly  than  he 
-ought  to  think ; "  and  so  overlook  the  Scotch  wisdom,  as  both 
the  Scotch  and  the  English  do  the  American,  no  reason  ap- 
pears why  we  should  imitate  them. 

^  32.  Looking,  as  before  explained,  for  the  evidences  of 
the  law,  as  distinguished  from  the  law  itself,  we  come  to 
still  other  sources ;  such  as  "  the  treatises  of  the  sages  of 
the  profession,  whose  vrotks  have  an  established  reputa- 
tion for  correctness;"'  the  legislative  acta  of  other  coantriea 


■  Shaw,  C  J.,  in  Commonweftltii  v.  Clu 
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gOTemed  by  the  common  law,  declaratory  of  what  the  ]aw 
is  J  ^  and  the  dicta  of  eminent  judges  upon  ihe  bench,  which, 
however,  as  we  have  partly  seen,"  do  not,  like  the  points  de- 
cided, have  the  weight  of  authority.^  Sometimes  also  we 
look  to  what  may  be  deemed  the  general  sense' and  under- 
standing of  the  legal  profession ;  and  especially  to  usages  of 
the  courts,  though  not  Bastained  by  any  particular  determina- 
tion.* 


C.  J^  io  Tlio  Elate  v.  Buchanan,  3  Har.  &  J.  817,  865;  Commonweallh  n. 
Chmclull,  !  ittt.  118;  ante,S  !5;  poet,  §  34. 

>  finU  c.  Loveland,  10  ISck.  9, 13. 

■  Ante, ;  SO. 

•  Bku  Leg.  Jndgm.  M  et  seq. 
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CHAPTER  ■  IV. 


§  32  a.  Thb  books  of  the  law  are  divided  into  aev«ral 
classes  by  name ;  but  they  are  to  be  considered  rather  in 
respect  to  their  natures,  than  to  the  names  their  authors  may 
have  given  them. 

§  33.  Looking  at  the  natures  of  the  books,  we  divide  a 
lawyer's  library  into  four  classes  ;  namely,  first,  reports;  sec- 
ondly, digests ;  thirdly,  elementary  treatises  or  commentaries ; 
fourthly,  books  blending  in  different  proportions  the  digest 
and  commentary,  being  of  a  mixed  kind.  Of  the  first  class  it 
may  be  observed,  that,  in  aU  or  nearly  all  of  the  reports,  ancient 
and  modem,  the  statement  of  the  case,  when  not  appearing 
in  the  opinion,  and  the  head  notes,  are  the  work  of  the  re- 
porter :  the  ancient  reports  generally  have  only  the  reporter's 
understanding  of  the  opinion  of  the  court,  orally  pronounced ; 
but,  in  the  modern  American  ones,  the  opinion  is  nsually 
written  out  by  the  judge  who  delivered  it,  and  printed  (torn 
his  manuscript ;  while,  with  the  English  judges  of  the  present 
day,  the  practice  is  not  uniform.  In  respect  to  the  points 
decided,  we  are  to  understand,  that  all  the  members  of  the 
court  concurred  in  them  unless  the  contrary  appears ;  but  the 
judges  do  not  usually  consider  themselves  collectively  respon* 
flible  for  all  the  observations  occurring  in  the  course  of  an 
opinion.  Secondly,  digests  are  composed  of  short  stete- 
ments,  commonly,  not  necessarily,  arranged  in  the  order 
of  subjects  alphabetically,  of  the  points  decided  in  the  cases. 
They  are  of  different  degrees  of  merit,  according  to  their 
accuracy,  brevity,  and  convenience  of  an-angement.  ■  They 
[54] 
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do  not  profesa  either  to  impart  new  views  of  the  law,  or  to 
place  the  old  views  in  new  lights.  They  are,  in  other  words, 
fall  indexes  to  the  reports.  Thirdly,  of  elementary  IreatiseB 
or  commentaries  something  was  said  in  a  previous  section.' 
The  office  of  sach  a  work  is  not  well  defined,  bat  is  euhstan- 
lially  as  follows  :  it  gives  the  principles  which  have  governed 
the  decided  cases,  according  to  the  aathoKs  views  of  those 
principles,  stated  in  an  orderly  way.  Poarthly,  books  of  the 
mixed  claaa,  a  very  usefcd  and  convenient  cla^s,  require  no 
special  observation.  .  But  it  should  be  borne  in  mind,  that 
these  classifications  refer  to  the  actual  characters  and  aims  of 
the  hooks,  rather  than  to  the  names  the  anthoTs  may  have 
given  them.  Not  onfi^qaently  a  book  which  is  a  mere  digest 
—  not  on  that  accoant  to  be  undervalued  —  begins  its  title- 
page  with  the  word  "treatiBe,"  or  "commentary."  If  the 
book  is  of  the  mixed  class,  such  a  word  is  as  appropriate  as 
any  other;  because  the  EngUsh  language  has  no  term  ac- 
comtely  conveying  this  common  idea. 

§  33  a.  Concerning  treatises  and  commentaries,  a  farther 
observation  is  necessary.  Practically  tbe^words  treatise  and 
commentary  are  synonymous.  Yet  properly  the  latter  word 
implies  a  greater  blending  of  the  author's  mind  in  his  works 
^n  the  fonder;  while  perhaps  the  former  tarries  the  idea 
of  greater  completeness  in  the  treatment  of  the  subject  than 
the  latter.  Most  of  the  books  which  bear  the  names  of 
treatises  and  commentaries,  are  really  of  the  mixed  class ; 
tbongfa  the  proportions  of  digest  and  commentary  put  into  the 
compound  greatly  vary.  Perhaps  something  of  the  element 
digest  improves  the  commentary;  bat  generally  a  work  is 
most  nsefnl  which  is  eitho-  a  commentary  or  a  digest,  unless 
its  plan  in  large  enough  to'  eml^rbce  both  fields  in  full. 

J  33  J.  The  osefalness  of  any  book  depends  on.  the  foltow- 
ing  things :  first,  its  accuracy ;  secondly,  its  fulness ;  thirdly, 
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ita  convenicDce  of  reference ;  foarthljr,  its  compactness ; 
fifthly,  its  originality,  as  presenting  matter  not  to  be  found 
elsewhere ;  sixthly,  the  perspionity  of  its  statements ;  seventhly, 
its  subject-matter,  as  coming  or  not  within  aetaal  wants. 
All  these  qualities  may  be  possessed  alike  by  reports,  digests, 
treatises,  and  commentaries ;  with  the  exception  that  digests 
cannot  be  original. 

§  33  c.  The  student  of  the  law  needs  to  use  all  these 
classes  of  books.  Bat  the  moqt  iniportuit  for  him  are  treat- 
ises and  commentaries.  And  he  is  benefited  by  them  in 
proportion  to  the  real  ability  with  which  they  are  written. 
No  page  of  a  properly  written  commentary  can  meet  his  eye, 
whatever  be  the  particokur  legal  subject  of  which  it  treats, 
without  doing  something  to  fit  him  for  legal  practice  in  every 
department  of  the  law.  Bat  an  ill  devised  and  badly  written 
book  may  injare  bis  faculties,  and  misdirect  his  inquiries, 
though  the  positive  statements  of  law  it  contains  are  not 
erroneoue.  No  mistake  ia  greater  than  to  suppose,  that  the 
student  requires  only  to  be  informed  of  the  legal  doctrines  to 
which  the  courts  have  arrived.  He  needs  first  of  all  to  culti- 
vate his  facoltics,  and  secondly  to  learn  bow  to  learn.  Most 
of  his  positive  knowledge  of  legal  points  is  acqoited  in  his 
after  life  of  practice.  « 

§  33  (2.  A  book  may  be  nsefol  \ntliont  being  fitted  for  cita- 
tion in  the  courts.  Such  a  book  is  a  digest:  it  contains 
nothing  new,  it  merely  helps  us  find  the  decisions.  But  a 
book  to  be  citecT must  have  something  new  in  it ;  for  the' 
judges  wish  to  foe  referred  to  original  soufces.  An  element- 
ary treatise  or  commentary  may  and  should  contain  what  is 
new ;  if  it  does  not,  the  author  did  wrong  in  making  it  pub- 
lic The  court,  therefore,  is  properly  referred  to  this  Qri^nal 
sonrce.  Its  writer  has  perhaps  cited  multitudes  of  cases  to 
-establiah  a  proposition;  jost  as  the  discoverer  of  a  law  of 
nature  cites  the  facts  of  nature  as  his  authority.  But  the  law 
of  nature,  though  it  always  existed,  is  really,  as  stated  by  the 
discoverer,  a  new  thing  to  the  mind  of  man.  And  when  the 
[56] 
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doctrines  in  the  treatise  or  commentary  are  not  new  in  the 
absolute  aeose,  tbey  are  new  as  standing  in  new  relations, 
and  clothed  io  origiaal  language. 

§  34.  Practically,  teporta  may  be  cited  and  read  in  the 
heariog  of  the  jndge.  So  may  elementary  treatises;  bnt  the 
weight  to  be  given  the  latter  as  quasi  authority  varies  greatly. 
Some  of  the  works  of  the  old  masterfi,  as  Lord  Coke,  Sir 
S&ttbew  Hale,  Blachstone,  and  others,  are  regarded  substan- 
tially as  authority ;  ^  because  their  books  have  stood  the  test 
of  trial  and  time,  and  been  found  to  be  learned,  and  usually 
accurate.  No  modern  treatise  can  have  equal  weight  of  the 
same  kind ;  because,  if  as  well  written,  it  has  not  been  as 
well  tried.  Still  a  good  work  of  this  sort  is  not  the  less 
worthy  to  be  read  to  the  judge;'  since,. besides  its  references 
to  the  cases  which  support  its  deductions,  it  carries  to  the 
judicial  mind  the  well-recognized  likeness  of  truth,  which  an- 
swers instead  of  the  outward  assurance.  Digests  should  not 
be  referred  to,  except  in  rare  case?  of  necessity,  when  access 
cannot  be  had  to  the  reports.  Some  books  which  go  under 
this  name,  however,  like  Comyn'a  iQigest,  may  be  practically 
regarded  and  used  for  this  purpose  as  treatises.  Concerning 
onr  fourth  class  of  books,  it  is  sufBcient  to  say,  that,  if  the 
quality  of  the  treatise  preponderates  in  them,  and  they  are 
executed  with  skill  and  discrimination,  tbey  may  be  used 
substantially  as  treatises  are,  though  more  cautionsly. 

§  34  a.  Yet  concerning  the  books  to  which  the  court  is  to 
be  ijtferTed,  many  things  are  learned  only  in  practice.     The 

ft 

■  Ante,  i  38. 

*  It  19  nid  to  be  tlie  English  rule,  that  s  test  writer  caonot  be  cited  oi  av- 
Ouniiy,  though  he  msj  be  cited  for  vhateTer  the  judges  think  his  initiDgB 
are  worth,  wkiU  ht  u  Uving.  See  obMrrstions  in  Beg.  r.  Ion,  !  Den.  C.  C 
476,  6  Cox  a  C.  1,  IB  Jnr.  746,  14  £ng.  L.  &  £q.  SSB,  1  Beu.  k  H. , 
t<ead.  Caf.  400 ;  Ist  Hep.  Eng.  Crim.  L«w  Com.  A.  i>.  18S4,  p.  S.  The  idea 
ie  almud,  that  the  weight  of  a  legal  propoation  shonld  depend  on  the  cir- 
cniDBtaiice,  whether  the  indiTidnal  annouDCiDg  it  lired  or  died  afterward  I 
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nature  of  the  question  may  open  a  wide  range,  or  confine  the 
citations  to  nanow  limits.  Moreover,  the  judge  may  be  a 
liberal  or  a  narrow-minded  man;  and,  as  the  practitioner 
wishes  to  carry  hia  point,  he  will  consalt  the  mental  habit  of 
the  judge,  avoiding  even  a  right  course  when  it  crosses  the 
path  towEU^  this  object.  Iiet  not  this  observation  be  under- 
stood as  countenancing  the  policy  of  withholding  real  light 
from  the  court,  in  order  to  mislead.  Every  lawyer  is  bound 
by  his  oath  to  observe  faith  toward  the  tribunals  before  which 
be  practises ;  and,  though  he  is  not  to  argue  both  sides  of  a 
question,  he  is  still  not  to  present  garbled  views. 
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CHAPTER  V. 


IHB  PRACTICE  OF  XHB  LAW. 


4  34  &.  Thx  object  of  the  present  chapter  is  neither  to  ex- 
plain Id  ftill  the  dntieB  of  the  lawyer,  nor  to  nnfold  the  prin- 
ciples of  what  ie  termed  le^  practice  in  the  coorts,  but  to 
state  Bome  things  nsefnl  for  the  stodent  to  know. 

f  35.  When  a  legal  qaeetion  is  presented  to  a  practitioner 
Ibr  his  opinion,  he  has  various  methods  of  examining  the 
point  Let  US  look  at  some  of  them ;  premising,  that  he 
Till  resort  to  them  in  such  order  as  best  suits  bis  particular 
habits  of  mind.  If  the  question  is  one  of  statute  law,  he 
consults  the  statute,  instead  of  bis  recollection  of  it ;  because 
the  words  are  not  accurately  remembered  by  moat  men.  If 
one  of  common  law,  or  one  depending  on  the  constructioa  of 
a  statute,  be  baa  varioos  methods  of  dealiqg  with  it,  some  of 
Thich  methods  will  now  be  stated. 

• 

I  35  o.  Every  ease  of  doubt  should  be  submitted  to  the 
donhle  test  of  authority  and  principle.  In  other  words,  the 
inqnirer  after  the  law  should  seek  both  for  analogous 
decisions,  and  for  principles  whereby  the  case  may  be 
decided. 

$  36.  Let  us  suppose,  that  he  resorts  first  to  the  test  of 
anthority.  There  are  advantages  in  this  order;  because, 
while  he  is  searching  for  cases,  he  may  be  gathering  the  ma- 
terial from  which  to  weave  his  texture  of  principles.  .If  he 
does  not  know  of  decisions  bearing  on  the  point,  he  will  go 
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either  to  a  digest  or  to  a  treatise  for  them.  The  best  methods 
of  looking  wili  be  obvious.  If,  in  examining  the  treatise,  he 
fails  to  alight  npon  the  matter  under  any  word  in  the  index 
occuiring  to  him,  he  will  consult  the  author's  order  of  arrange- 
ment, and  travel  along  the  text  in  the  place  where,  according 
to  this  order,  it  ought  to  be.  If  the  book  has  an  analytical 
index,  be  will  use  that  Suppose  he  knows  a  caae  in  pointy 
and  wishes  to  ascertain  whether  there  are  other  cases.  He 
takes  his  treatises  and  digests,  looks  for  the  case  in  the  index  to 
cases  cited,  turns  to  the  place  in  the  volume  where  it  is  men- 
tioned, and  there  probably  comes  npon  others,  and  other  mat- 
ter, on  the  same  point  This  is  an  excellent  method,  we  will 
here  make  a  digression  to  say,  when,  in  the  conree  of  an 
argument  in  court,  one's  adversary  suddenly  springs  upon 
him  an  authority  he  was  not  prepared  for.  If  he  has  at  hand 
a  good  elementary  treatise,  which  for  this  purpose  is  better 
than  a  digest,  he  may  find,  on  turning  to  the  place  where  the 
case  is  cited  there,  that  it  has  been  overruled,  or  limited  in  its  > 
application,  or  that  it  is  borne  down  by  the  weight  of  other 
decisions  having  a  difTerent  significance ;  or  he  may  find  sug- 
gestions concerning  the  law  enabling  him  at  ooce  to  di^Ktse 
of  the  difficulty. 

§  37.  When  the  investigation  of  the  matter  on  authority 
is  done,  there  still  remains  the  same  necessity  for  an  investi- 
^tion  on  principle ;  because,  since  do  two  cases  are  in  all 
their  facte  precisely  alike,  distinctions  may  be  discovered  be- 
tween the  facts  he  is  considering  and  the  facts  on  which  the 
adjudication  proceeded,  not  obvious  until  the  principle  is  seen. 
Or  the  case  or  two  found  by  him  may  be  wrong  in  themselves, 
and  not  sustained  by  other  cases,  so  that  the  court  will  over- 
rule them  when  the  question  next  arises.  Or  the  cases  may 
have  been  already  overruled ;  or  the  point,  notwithetandiug 
the  cases,  may  be  a  disputed  one.  But  especially  if  the  search 
for  authorities  was  unsuccessful,  the  search  for  principles 
must  be  made.  These  principles,  it  should  be  remembered, 
'  do  not  severally  belong  to  particalar  corresponding  subjects, 
or  branches  of  the  law;  but,  like  the  warp  to  the  wogf  in 
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doth,  extend  tbroagh  all  subjects.'  For  example,  there  may 
be  foand,  in  connection  with  the  law  of  insurance,  a  principle 
'which  rnns  not  ooly  through  thia  branch,  but  through  that  of 
bills  and  Jtotes,  agency,  partnership,  and  many  other  branches, 
'and  governs  a  qaefltion  arising  on  a  libel  for  smuggling  goodB. 
60  that,  although  under  the  head  of  smuggling  there  is  no 
docfarine  or  decision  either  in  digest  or  treatise  to  serve  him, 
yet,  nnd^  other  titles,  he  meets  with  the  principles  which  are 
to  detennine  the  case  of  smuggling.  How  a  principle  is  to 
bear  upon  a  case,  in  what  form  and  order  the  one  and  the 
otbet  are  to  be  revolved  in  the  mind  of  the  investigator, 
and  many  other  like  practical  matters,  are  betiier  learned 
by  GxperiencQ  and  general  stody,  than  by  any  directions 
vbich,  witboat  occupying  too  much  apace,  can  be  given 
here. 

^  38.  In  the  investigation  before  mentioned,  the  inquiry 
is  not  limited  to  whether  there  ia  'a  case  in  point,  or  a 
priociple  io  point,  disclosed  by  the  books.  A  case  may 
be  wrong,  as  before  observed  ;  it  may  even  have  been 
(lecided  ooirectiy,  yet  wrongly  reported ;  or  it  may  be 
OTeimled,  or  subject  to  be  overruled,  in  the  way  already 
explained.  Again,  the  principle  stated  in  the  boohs  may 
not  exist  in  the  law,  the  books  being  in  error  here  ;  or 
the  principle,  though  existing,  may  be  limited  by  other  prin- 
ciples, to  the  extent  of  not  applying  to  the  question  in  hand  ;- 
or  there  may  be  a  principle  of  law  really  governing  it,  yet  the 
principle  may  never  have  been  discovered.  When  the  prac- 
titioner is  obliged  first  to  discover  a  principle,  and  then  rely 
on  it  before  the  court,  he  may  find  some  difficulty,  with  some 
jodges,  in  convincing  them  that  he  is  right.  Because  some 
jodges  are  so  constituted  mentally,  that  they  are  unable  tO' 
see  the  force  or  propriety  of  this  species  of  reasoning.  But, 
if  the  judge  has  truly  a  legal  mind,  and  of  the  particular 
cwder  necessary,  this  metbf>d  will  be  agreeable  to  him  and' 
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BUccessful  in  its  reBolta.  In  stating  the  discovered  priociple, 
he  will  be  obliged  to  show  how  it  lies  ia  other  branchea  of  the 
law,,  and  therefore  to  cite  authorities  which  nninfoTmed  law- 
yers would  suppose  entirely  foreign  to  the  question. 

§  38  0.  Authorities  not  really  pertinent  to  some  point  io- 
volved,  either  as  directly  governing  the  question  or  as  sustain- 
ing a  principle  supposed  to  govern  it,  should  never  be  cited. 
A  violation  of  this  caution  leads  the  judge  into  needless  labor 
on  the  one  band,  and  prevents  his  doing  what  is  needful  on 
the  other.  And  ever  after  be  will  probably  be  too  little  le* 
gardful  of  important  matter  to  which  he  ia  referred  by  the 
practitioner  erring  in  this  respect.  Because,  when  once  mis* 
led,  he  will  expect  to  be  misled  again  ;  and,  in  this  coanbry 
and  everywhere,  judges  are  busy  men,  whose  duties  should 
not  be  made  overburdenaome  by  those  appointed  to  assist 
them.  Still  many  things  which  the  clear-eyed  jurist  sees  to 
be  to  the  purpose,  seem  foreign  to  the  doU  one ;  nor  can  any 
man  tell  how  sometimes  a  clear  mind  may  fail  to  apprehend 
an  apt  citation. 

^3Sb.  There  ia  no  difficulty  to  be  encountered  by  the 
practitioner  greater  than  to  know  just  how  much  and  what 
should  be  said  to  a  judge  or  a  jnry.  On  the  one  band, 
neither  should  be  overburdened  with  wcmJs ;  on  the  other 
hand,  both  have  a  claim  to  receive  fcdl  light  conceroiog  the 
views  entertained  by  the  parties.  An  argument  to  a  judge 
is  to  convince  hia  mind  by  such  conaiderationa  as  are  adapted 
to  this  end.  And  the  peccliar  conformation  of  his  mind 
should  be  sfudied  by  bim  who  undertakes  to  approach  it.  An 
argument  to  the  jury  is  to  convince  each  individual  one  of 
the  twelve  men  constituting  the  panel;  no  one  of  whom 
can  be  convinced  except  after  the  particular  order  of  mind 
with  which  he  ia  endowed  by  nature.  It  ia  not  enough, 
tlierefore,  that  ao  much  and  such  things  be  said  to  the  judge 
or  the  jury  as  are  abstractly  adequate  to  establish  the  con* 
elusion;  they  must  be  practically  so,  as  applied  to  the  par-' 
ticolar  minds  addressed.  But,  let  ua  repeat,  these  particular 
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minds  toe  Dot  to  be  btudened  with  needless  words.  If  wisdom 
of  a  l^igher  natnie  tban  is  reqaired  to  settle  what  things  are 
to  be  said,  is  ever  required  in  earthly  afbirs,  certainly  the  re- 
quirement comes  not  often. 

^  89.  In  [Hvctice,  the  two  invealigatioDs  of  authorities  and 
prindples  will  generally  go  on  together.  If  the  qaestion  is  one 
of  difficulty  oi  complication,  and  great  numbers  of  decieions 
are  to  be  examined,  the  inquirer  will  most  conveniently  digest 
each  case  upon  a  slip  of  paper  by  itself,  as  he  reads  it,  and 
so  proceed  natil  this  whole  work  is  done.  The  slips  may 
then  be  read,  reread,  arranged,  and  rearranged  in  varioas 
orders ;  the  coneeqaence  of  which  will  be,  that  each  new  ar> 
rangeroent  and  reading  will  suggest  some  new  idea ;  and, 
though  bis  labor  may  at  first  seem  considerable,  he  will  at 
last  make  a  brief  poasessing  a  clearness  and  power  not  other- 
wise attainable.  This  plan  is  merely  suggestive;  and  it  may 
be  varied,  or  not  at  all  pursued,  according  to  circumstances. 

^  40.  Let  not  the  saogoine  young  man  be  disappointed,  if 
some  of.  the  methods  of  investigation  and  argument,  above 
laid  down,  appear  more  difficult  in  practice  than  on  paper. 
Especially  will  he  not  always  find  tt  easy  to  win  his  cause, 
though  a  just  one,  by  discovering  and  developing  principles 
not  before  understood,  and  applying  them  to  his  case.  In 
pursuing  this  method,  he  will  frequently  meet  with  embar- 
rassments both  within  andwithont  himself.  Within,  because 
the  method  requires  the  exercise  of  a  vigorous  understanding, 
inventive,  and  of  the  quality  adapted  to  legal  investigations ; 
together  with  good  professional  acquirements  in  general,  and 
■with  attentive  study,  wide  research,  and  severe  thought,  con- 
cerning the  particDlor  matter.  Without,  because  he  must 
sometimes  appear  before  judges  who,  though  in  the  main 
perhaps  qualified,  are  unable,  on  account  of  a  peculiar  mental 
coDstitntion,  or  of  previous  habits,  to  perceive  the  force  of 
a^:uaients  of  this  dass,  or  of  any  arguments  requiring  inter- 
mediate steps  between  the  authorities  cited  and  the  conclu- 
sion.   8nob  jodges  are  in  the  habit  of  looking  on  whatever 
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they  know  of  the  lav  as  being  composed  of  disconoected  and 
leaQess  twigs  and  branches,  instead  of  being  one  coiQplete 
growth,  with  one  sap  flowing  through  the  whole ;  parte  only 
of  which  are  seen,  while  the  rest  is  hidden  from  the  sight.  Chr 
if  they  take  a  correct  view  of  the  law  in  this  rfespect,  and 
have  all  qnalifications,  natural  and  acqaired^  still  dil&rent 
minds  reason  differently  upon  the  same  subject  Yet  cod- 
siderationa  like  these  should  discourage  none,  bat  give  energy 
to  all ;  for  he  is  not  worthy  of  the  law  who  despairs  of  any 
thing  possible. 

4  40  a.  In  searching  through  tjie  old  law  for  new  pTin< 
ciples,  the  investigator  serves  not  himself  or  bis  client  alone. 
If  his  search  is  successful,  coming  generations  of  men  blesa 
him.  The  smiles  of  the  Father  of  truth  are  on  him.  Hia 
own  heart  rejoices  likewise.  For  never,  from  the  deep  foun- 
t^ns,  was  drawn  a  truth  that  did  not  gladden  the  world. 
Never  over  the  understanding  of  one  man  shone  a  beam  of 
light  that  did  not  c^t  its  reflections  on  others. 

§  40  &.  The  time  required  for  this  severe  method  of  inves* 
tigatijig  legal  subjA^ts  is  so  mnch  as  to  discourage  persons 
of  superficial  reflection.  But  the  investigation  gives  to  the 
mind  strength,  without  which  legal  labor  can  never  be  profit- 
ably carried  on.  Often  in  the  course  of  every  lawyer's  prac- 
tice, be  employs  himself  in  a  canse  much  beyond  what  the 
compensation  paid  by  his  client  would  justify.  But,  even  ia 
a  pecuniary  view,  his  time  is  not  lost.  The  soul  of  labor 
struggles  at  its  own  seasons  for  growth ;  and  happy  is  be 
whom  no  sordid  views  influence  to  suppress  its  strivings. 

^  40  c.  While  every  man  is  bound  to  devote  his  time  to 
such  pursuits  as  will  bring  him  the  return  necessary  to  sup- 
port those  dependent  on  him  and  himself^  yet  no  one  should 
forget,  that  he  ia  a  man ;  and  that,  as  such,  his  nature  is  a 
unit,  every  part  of  which  depends  on  the  whole.  And  he 
who  would  obtain  the  means  of  bare  sustenance,  not  caring 
for  others,  or  for  himself  beyond  this  point,  pursues  not  even 
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this  narrow  end  vieety,  if  he  fo^ts,  that,  as  a  man,  and  not 
as  a  bmte,  he  mnst  obtain  this  sustenance  if  at  all. 

^  41.  The  foregoing  are  not  the  only  methods  of  investiga- 
tion ;  others  will  be  learned  as  the  emergencies  of  a  success- 
ful practice  require.  The  methods,  too,  will  differ  somewhat 
with  difierent  persons.  Each  one  mast  humor  his  own  men- 
tal pecDliarities ;  and  still  more  moat  he,  when  he  appears  in 
coort,  those  of  tu3  adversary,  and  especially  of  the  jndg^  He 
mast  know,  therefore,  besides  the  law,  both  himself  and  man- 
kind. And,  as  in  mechanical  employments  skill  in  the  use 
of  took  often  supplies  the  place  of  strength,  so  in  legal.  He 
wlio  in  our  profusion  learns  to  direct  his  facnlUes  best,  will 
ofleo,  with  moderate  ability,  excel  his  neighbor  more  richly 
endowed  by  nature. 

§  42.  With  one  general  observation,  we  shall  pass  from 
this  pari  of  our  subject  The  English  and  Araericatrdecis- 
ions,  especially  the  latter,  are  accumulating  so  rapidly,  that  it 
-will  soon  become  impossible  for  professional  men,  doing  any 
basiness,  to  look  through  all  upon  each  question  arising. 
With  this  iaerease  therefore  the  profession  must  adopt,  and 
the  conrts  encourage,  a  deeper  study  of  principles.  Let  no 
one  entering  the  legal  ranks  hope  to  succeed  by  other 
means.  Not  only  does  the  emergency  of  practice  dictate  this 
coarse;  bat  the  law  itself,  for  its  own  preservation.  The 
body  of  English  lawyers  and  judges  may  pursue  the  track  of 
precedents,  destitate  of  other  light ;  while  the  English  jnris- 
prudence  is  kept  from  failing,  by  occasionally  one  appearing, 
who,  with  better  views,  looks  to  the  region  of  principles  ;  but 
'with  ns  this  is  impossible.  The  qaantity  of  matter  engaging- 
oor  attention  is  greater ;  the  larger  part  is  quasi  authority  only, 
and,  coming  from  opposite  and  diverse  quarters,  is  incongm- 
ooa  and  inharmonious ;  so  that  nothing  can  preserve  even 
the  present  condition  of  our  law,  but  for  every  individual  who 
aids  in  its  exposition  or  administration  to  become  master  of 
its  principles.  Yet,  if  this  is  done,  we  have  a  glorious  juridi- 
cal fntore  before  us.    From  the  mass  of  incongmoua  mate* 
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rial,  a  Biroctnre  of  jurispmdence  may  be  reared,  the  like  of 
which  the  world  never  saw;  and,  in  the  nature  of  things^ 
never  could  see.  And  because  of  these  facts ;  becaiise  of  the 
greater  quantity  of  material,  and  its  calling  peculiarly  for  the 
exercise  of  the  highest  intellectual  powers  to  master  it,  —  an 
American  lawyer  is  even  now  much  superior  to  an  English 
one,  of  the  same  natural  capacity.*  We  have  only  this  very 
considerahle  disadvantage,  that,  while  the  English  eysteai 
secures  the  strongest,  clearest,  best  cultured  intellects  on  the 
bench,  ours  more  frequently,  though  happily  not  always, 
leaves  them  at  the  bar;  and  fills  the  places  of  greater  influ- 
ence upon  the  law  by.  those  less  competent.  The  judicial 
office  should  be  so  rewarded  pecuniarily,  that  men  of  the  first 
qualifications  can  afibrd  to  accept  it ;  so  honorable  as  to  be 
worthy  the  aspirations  of  the  most  gifted  \  bestowed,  not  in 
compensation  for  caucus  services  or  popular  harangues  in 
party  oolitics,  —  but  the  triumphal  crown  worn  as  the  meed 
of  co*nest  in  the  field  of  legal  science.  For  the  juiispm- 
dence  of  a  country  is  so  woven  into  the  morals  and  happiness 
of  the  people,  and  the  commercial  and  sWiel  interests  are  so 
affected  by  it,  that  we  cannot  overestimate  its  importance. 
If  therefore  there  were  the  smallest  hope  that  the  voice  of  an 
author  from  the  chambers  of  the  law  could  be  heard  over  the 
roar  of  party  strife,  this  chapter,  instead  of  closing  here,  should 
break  forth  into  expostulation. 


1  "I  cannot  refraiD  from  asking  jour  lordslups  to  conuder  how  tlie  sab- 
JBCt  has  been  vieired  bj  our  brethren  of  the  United  States  of  America. 
Thej  carried  the  common  lav'  of  England  along  with  theat,  and  jurispm- 
dence  ii  tiie  department  of  hnman  knowledge  to  which,  aa  pointed  out  by 
Burke,  they  have  chiefly  devoled  thomaelvea,  and  in  which  the]'  have  chiefljr 
excelled."    Opinion  of  Lord  Campbell  in  B«g.  v.  Millia,  10  CI.  &  F.  6Si, 
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CHAPTEK  VL 


THE    CRIMINAI.  LAW. 

Sect.  4lta~iB  e.  The  Ordioiry  Crimtni]  Lair. 

46,  M  a.  Tbe  Ecclulutlcal  Crimliial  Law. 

a-aa.  Manial  ud  MUiUi7  U«. 

SO.  Authorises  and  Field  of  li)TMtij(aUoa. 

^  43  a.  Thus  far  our  chapters  are  intended  to  Introduce  the 
reader  alike  to  the  civil  and  the  criminal  departments  of  the 
law.  The  fact  of  its  division  into  these  two  departments 
has  already  been  mentioned.^ 

^  43.  Criminal  law  treats  of  those  wrongs  which  the  gov- 
ernment notices  as  injurious  to  the  public,  and  punishes  in 
what  la  called  a  criminal  proceeding,  in  itfi  own  name.  Black- 
stone  defines  "a  crime  or  misdemeanor"  to  be,  "an  act  com- 
mitted or  omitted  in  violation  of  a  public  law,  either  forbid- 
ding or  commanding  It."'  But  bis  definition  fails  in  precis- 
ion ;  neither  is  ours  as  apt  as  sometimes  we  are  able  to  give. 
In  the  present  state  of  the  authorities  we  may  hesitate  to 
say,  that  in  do  case  is  any  thing  deemed  a  crime  unless  pur- 
Buable  in  the  name  of  the  State,  or,  in  England,  of  the  sov- 
ereign ;  but  this  is  the  general,  if  not  universal,  mie.  Thus  a 
sale  of  intoxicating  liquor  without  license  is  a  criminal 
offence,  when  a  statate  prohibits  the  sale  under  a  penalty, 
and  provides  for  its  recovery  by  indictment ;  but  otherwise 


>  Ante,  §  I. 

*  1  BL  Ctnu.  £■  And  lee  Aullier,  as  to  what  is  a  criminal  offence,  Bector 
■.  The  State,  1  Eng.  187 ;  Dmr  v.  Howard,  1  Eng.  461 ;  People  v.  Ontario, 
4  Denio,  2eO. 
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\^hen  the  proceeding  is  by  action  of  debt,  —  a  suit  on  a  penal 
statute  being  deemed  a  civil  caose.'  Jadgea  frequently,  how- 
ever, speak  of  things  as  belonging  to  the  general  department 
of  criminal  juriaprudence,  though  the  form  of  procedure  is 
civil  ;^  bat  we  should  hardly  treat  of  such  things  under  the 
title  of  criminal  law.  On  the  other  band,  a  mandamus  is 
BEud  to  be  a  criminal  process,  to  enforce  civil  rights ;  ^  yet  we 
do  not  ordinarily  regard  it  as  belonging  to  the  criminal  law. 
The  words  "  criminal  cases,"  in  the  constitution  of  Georgia, 
are  held  not  to  apply  to  violations  of  the  local  by<Iaws  and 
police  regulations  of  town  and  city  corporations.* 

§  43  a.  We  have  aliteady  seen,^  that  the  criminal  and  civil 
departments  of  the  law  somewhat  blend  in  each  other ;  and 


I  Indian&polia  v.  Fairehild,  CaA  Ind  315,  Smitli,  Ind.  1S2;  Keith  v.  Tut- 
tie,  28  Maine,  326,  335;  People  v.  Hoffman,  S  MicL  248.  See,  haveTer, 
Reed  v.  Ciit,  7  S.  &  R.  1S3 ;  Commonwealtli  v.  £vum,  18  S.  &  K.  4S6. 
And  aee  fbr  fiirther  light  on  tliis  general  Bubject,  Graham  ti.  The  State,  1 
nke,  79 ;  Matter  of  Attorney-General,  Mart  &  Yerg.  285 ;  Jacob  v.  United 
States,  1  Brock.  fi20 ;  Mahoney  v.  Crowley,  36  Maine,  486 ;  Brown  c.  Mayor 
'of  Mobile,  23  Ala.  722;  Ketland  c.  Hie  Caa&ui,  2  DaU.  366;  The  Stated. 
Mace,  5  Md.  337,  349 ;  Eimpton  v.  London  k  Northweitem  Bailway,  25 
Eng.L.  &Eq.  557;  Matter  of  £{g;ingtoD,  2  Ellis  &B.  717,  23  Law  J.,  M.  &, 
U.  C.  41, 18  Jut.  224,  24  Eng.  L.  &  Eq.  14G.  And  see  Bekfaer  v.  Jofannn, 
1  Met.  148,  where  it  is  held,  that  the  process  to  obtain  jodgment  for  a  militia 
fine  is  civil,  and  not  criminal,  because  the  form  of  proceeding  is  civiL  See 
also  Bnckwater  v.  United  States,  11  S.  &  R.  193;  EUmore  v.  Etoffman,  2 
Ashm.  159 ;  Rogen  n.  Alexander,  2  Greene,  Iowa,  44S ;  Kckioson  t>.  Pot- 
ter, 4  Day,  340 ;  Houghton  ■>.  Havens,  6  Conn.  805 ;  People  n.  Ontario,  4 
Denio,  260 ;  Esson  v.  The  State,  S  Eng.  481 ;  Attorney-General  v.  Badloff, 
10  Exch.  84,  26  Eng.  L.  &  Eq.  413 ;  Dyer  v.  Hunnewell,  1 2  Mass.  271 ;  Wins- 
low  c.  Anderson,  4  Mass.  376.  In  The  State  v.  Pate,  Bnsbee,  244,  the  doc- 
trine was  laid  down,  that  the  teat  is  to  inquire  whether  the  proceeding  is  by 
indictment  or  action ;  if  the  former,  the  cause  is  criminal ;  if  the  latter,  it  is 
civil  Theaction  —  Webster  e.  People,  14  IlL  363 — maybe  in  thename 
of  the  State ;  but  this  does  not  make  the  caus^  a  criminal  one. 

•  See  Bishop  Mar.  &  Dir.  §  299. 

'  The  State  c.  Bmce,  1  Const  165, 174. 

*  Williams  v.  Augusta,  4  Ga.  509.  See,  howerer,  Slanghter  r.  People,  2 
Doug.  MieL  334,  note. 

'  Ante,  S  1. 
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tint  SO  tbe  line  dtviding  them  is  neither  always  distinct,  nor 
always  drawn  by  the  hand  of  an  exact  science.  And  where 
there  is  no  donbt  to  which  department  a  particnlar  matter  be- 
longs, it  may  still  be  so  like  another  matter  belonging  to  the 
other  department  as  to  be  governed  parUy  by  its  rules.  Yet 
it  will  stiil  follow  the  rules  of  i\s  own  department  in  other 
respects.  Some  itlostratToos  of  these  things  will  be  seen  in 
tlie  following  pages. 

§436.  In  our  expositions  of  tbe  criminal  law,  we  shall 
finst  look  at  those  principles  which  pervade  alike  all  its 
branches.  Then  we  shall  consider  the  specific  offences.  The 
first  will  furnish  tbe  chief  matter  for  the  present  volume; 
the  second,  for  the  next  volume.  The  subject  of  criminal 
procedDie,  including  what,  in  technical  phrase,  are  called 
jrfeadio^  practice,  and  evidence,  will  remain  for  a.  separate 
work. 

5  44.  The  criminal  law,  like  the  civil,  is  both  statutory  and 
commoD.  Our  expositions,  however,  are  only  of  the  common 
law.  Yet  this  indtnd/;s  the  principles  which  govern  the  inter- 
pretation of  the  statutes.  The  consequence  of  which  plan 
is,  that  those  who  use  these  volumes,  having  before  them  the 
statutes  of  their  own  State,  will  refer  to  the  statutes  in  tbe 
first  place,  then  to  our  volumes,  and  by  this  double  reference 
have  a  ftill  exposition  of  their  own  local  criminal  law.  If 
these  pages  were  encnmbered  with  the  statntes,  still  practi- 
tioners wonld  not  rely  apoD  them  as  here  given ;  becanae 
the  safer  reference  is  always  to  the  anthoritative  statute- 
books  of  their  own  State.  And  to  load  the  page  with 
masses  of  useless  matter  is  to  place  the  usefol  beyond  con- 
venient reference.  The  present  plan,  therefore,  gives  to  the 
lawyers  of  each  particular  State  of  the  Union  a  more  conven- 
ient and  better  book  for  domestic  use,  thafl  the  same  author 
could  have  produced  writing  exclnsively  on  the  local  law. 

445.  It  is  plain,  both  on  principle  and  oib  authority,  that 
the  common  law  must  extend  as  well  to  criminal  matters  as 
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to  civiLi  In  Ohio,  however,  contrary  to  the  doctrine  else- 
where, the  court  "decided,  that  the  common  law,  althoagh  in 
force  in  this  State  in  all  civil  caaes,  conld  not  be  resorted  to 
for  the  punishment  of  crimes  and  misdemeanors."*  And,  in 
Indiana,  by  statute,  "  crimes  and  misdeineanors  shall  be  de- 
fined, and  the  punishment  thereof  fixed,  by  Btatates  of  tbis 
State,  and  not  otherwise.""  So  in  Florida  and  MisBoori 
there  are  legislative  enactments  less  broad,  yet  still  restrict- 
ing, to  a  limited  fine  and  imprisonment,  the  right  to  punish 
for  common  law  oSencea.*  How  it  is  of  common  law  olfences 
against  the  national  United  States  government,  we  have  al- 
ready seen.' 

^  46  a.  In  Scotland,  the  doctrine,  that  the  common  law  of 
the  coantry  embraces  the  crimioal  as.  well  as  the  civil  depart- 
ment, is  held  in  a  very  clear  and  juat  light  There,  the  courts 
will  not  listen  to  the  objection  of  a  defendant,  that  the  thing 
alleged  against  him  is  not  laid  down  either  in  any  statute  or 
in  any  decision  of  the  courts,  as  a  crime.  ^ 

•  Ante,  5  II ;  The  State  e.  Danforth,  3  CoDn.  Il/f.Tbe  State  p.  RoIUm, 
8  N.  H.  550 ;  The  State  o,  Conniil,  Barper,  5S  ;  C(»iuiion wealth  p.  Newell, 
7  Man.  U5  •  The  State  v.  Bosse,  8  Kch.  276 ;  Brockwaj  c.  People,  S  Hill, 
N.  Y.  558,  562 ;  Chandler  v.  The  State,  S  Texas,  805,  809 ;  Grinder  n.  The 
State,  3  Texas,  338.  But  in  Texas  it  is  so  by  statute.  Hartley  Dig.  Laws, 
120. 

'  Key  v.  Tattier,  1  Ohio,  133;  YanTBlkeiibi»s  v.  The  State,  II  Ohio, 
to*.  See  Toung  v.  The  State,  6  Ohio,  435, 1S8;  Bloom  u.  Richard^  2 
Ohio  State,  387. 

■  Ind.ILS.ofl8S2,p.3&2. 

•  Thompson  Dig.  Fla.  Lawj,  21 ;  Hitscnm  B.  S.  of  184S,  c.  100,  g  2.  In 
Florida  it  is  also  provided,  that  no  person  shall  be  "  punished  by  the  said 
coDinioii  law,  when  there  is  an  existing  provision  by  the  statutes  of  the 
Slate  on  the  lubject"    Thompion  Dig.  ut  supra. 

*  Ante,  g  16-S2. 

*  In  a  recent  case,  the  Lotd  Justice-Clerk  remarked :  "  It  is  of  no  con- 
sequence that  the  charge  is  now  made  for  the  £rat  time.  For  there  are 
niuneniiis  instances,  in  which  crimes  which  had  never  before  been  the  sub- 
ject of  prosecution,  hare  been  found  cognizable  by  the  common  law  of  this 
country.  On  this  fmat  I  reler  parlicidarly  to  the  authori^  of  Baron  Hume 
(VoLLp.  12).   It  appears  that  that  learned  author  had  not  been  sufficiently 
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^45b.  A  judge  might  well  hesitate  to  convict  of  crime  a 
person  doing  a  thing  neither  expressly  prohibited  by  the  stat- 
utes of  the  State,  uor  defined  by  an  exact  decision  in  the 
common  law,  if  the  thing  were  not  such  as  every  enlightened 
conscieoce  {MronoiiQcea  wrong.  Bat  where  the  evil  is  appar* 
eat  to  the  evil-doerj  and,  at  the  same  time,  the  thing  com^ 
within  the  reasons  of  the  common  law  of  crime  as  already 
expoanded  by  the  triboDals ;  be  will  be  greatly  wanting  in  a 
jost  appredation  of  the  duties  of  his  office,  if  he  suffers  the 
offeodei  to  escape  on  the  simple  allegation,  that  another 
offender,  in  the  same  thing,  is  not  shown  by  the  prosecutor  to 
bare  been  convicted.^ 

§  45  c.  There  is  no  question,  however,  that  great  difficulty 
attends  many  cases  where  the  act  is  clearly  a  crime  against 
natural  law,  yet  not  well  defined  in  judicial  deiu&ion.  Under 
anch  circmnstances  the  safer  way  is  for  the  courts  to  refuse 
convicUoo,  unless  the  act  falls  plainly  within  some  principle 

atnre  of  tlie  pow«r  of  the  common  law  ia  Englaiid ;  fbr,  after  aUtiiig,  that 
'  It  Kema  to  be  held  in  £iiglaiid  that  do  conrt  hu  pover  to  take  cognixance 
<f  an^  o^w  oKnce,  although  highly  penuctoiu,  and  approaching  veiy  neariy 
to  othen  vhkh  have  been  prohibited,  notil  wune  itatate  has  declared  it  to 
be  a  crime,  and  aemgned  a  pnnishment,'  he  continiiea  — '  With  ua  the  maxim 
is  directlj  the  reveiBe ;  that  our  supreme  crimina]  court  hare  an  ioherent 
pover,  aa  nch,  competend;  to  puniah  (with  the  exception  of  life  and  limb) 
e*et7  act  which  ia  obrionily  of  a  criminal  nature,  though  it  be  such  which 
in  time  paat  haa  never  been  the  anbject  of  prosecution.' "  And  Lord  Moo- 
crdS*  added:  "We  are  all  agreed,  that  the  present  case  ia  the  first  example 
of  an  (deaca  ot  this  natnre  having  been  made  the  subject  of  an  indictment 
in  thia  court.  But  that  will  go  but  a  verj  little  way  to  settle  the  qneation,  nn- 
Icw  we  were  also  agreed,  that  (hat  circmnstall(^e  muat  be  sufficient  to  render 
it  incompetent  for  the  public  prosecutor  so  to  proceed  against  it  Now  it  can- 
not, in  mf  apprehension,  be  muntained,  that  nothing  ii  an  indictable  offence 
^7  the  common  law  of  Scotland,  which  haa  not  been  indicted  before.  Indeed, 
to  hold  thia  to  be  law,  seema  to  me  to  be  impcanble,  without  mnning  the 
whole  ibeoTj  of  &a  criminal  sj'stem  into  abeardity.  For  the  common  law 
ilaelf  must  have  bad  a  beginning."  Greenhnff*a  case,  S  Swintoa,  296,  359, 
164,  265. 
'  And  see  ante,  §86-8  rf. 
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either  recognized  already,  or  dedncible  from  the  decided  cases. 
Because,  so  frequent  are  the  eeasions  of  oar  legislative  assem- 
blies, that  little  danger  will  arise  from  any  new  form  of 
wickedness  before  the  legislative  powercan  interfere.  Btill  no 
suggestion  which  an  author  can  make  will  so  much  aid  a 
Jljidge  on  thia  subject,  ae  a  thorough  reading  of,  and  a  deep 
meditation  upon,  the  criminal  law  in  all  its  branches,  and 
in  all  its  spirit. 


Tke  Ecclesiastical  Criminal  Law. 

§  46.  We  have  seen,  tjiat  the  common  law  which  our  fore- 
fathers brought  to  this  country  from  England  inclodes  not 
only  the  principles  administered  there  in  what  are  technically 
termed  the  conrto  of  common  law,  but  in  all  other  judicial 
IribtiDals.'  Thus,  though  we  have  no  ecclesiasticed  judica- 
tories, yet  so  much  of  the  law  administered  in  them  as  relates 
to  the  civil  a£&irs  of  men,'  and  is  applicable  to  our  sltdation, 
has  come  to  us  aa  a  part  of  our  common  law;  and,  by  1^»- 
lative  enactments,  it  is  found  variously  distributed  among 
such  courts  aa  the  people  of  thia  country  have  seen  fit  to 
establish.  Now  there  are  criminal  offences  cognizable  by  the 
ecclesiastical  judges;  yet  not  criminal  in  precisely  the  sense 
of  the  general  common  law,  but  rather  as  injuring  the  souls 
of  men.  The  punishment  is  ordinarily  to  pay  the  costs  of 
prosecution,^  and  do  penance;  the  usual  penance  being  to 
make  confession  in  the  vestry  of  the  church,*  unless  the 
offender  gets  the  consent  of  the  judge  to  receive,  in  commnta- 
IJon,  "  an  oblation  of  a  sum  of  money  for  pious  uses," '  or 


'  Ante,  §  11. 

■  Bishop  Mar.  Sc  TRv.  J  IS  et  aeq. 

'  Falmero.Tijou,  !  Add.  £c  196,  203;  Griffitlu  v.  It«ed,  1  Hag.Ec.  199, 
£10;  Newbery  v.  Goodwin,  1  Phillim.  282,  286. 

*  Coole  Ec.  Pract  269,  272 ;  Courtall  v.  Homfray,  2  Hag.  Ec.  1 ;  Black* 
more  v.  Brider,  2  FhiUim.  339,  362,  note. 

•  3  Bum  Ec.  Law,  PhiUim.  ed.,  title  Penance,  101 ;  2  Imt  489. 
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tuleas  the  penalty  is  remitted  on  account  of  his  ill  health,  or 
for  some  other  canse.^  Bnt  obvioasly,  in  the  absence  both 
of  ecclesiastical  conrts  and  an  established  religion,  these 
offences  and  paoishments  do  not  exiat  in  this  country.  And 
so  it  is  held,  that,  although  fornication  and  adultery  are  in 
Engteod  cognizable  criroinally  nnder  the  ecclesiastical  law,' 
yet,  ia  the  absence  of  statutory  enactments,  they  are  not  pnn- 
isfaable  in  our  comnwa  law  tribunals,  unless  open  and  notori- 
DOS,  amounting  to  a  public  nuisance.^ 

§  46  a.  Still,  though  the  ecclesiastical  punishments  and 
criines  exist  not  in  form  here,  perhaps,  as  a  question  of  prin- 
ciple, our  courts  should  hold  some  acts  criminal  which  in 
England  are  punishable  only  in  the  ecclesiastical.  The 
ecclesiastical  tribunals  are  regular  courts  of  that  country,  as 
much  as  tlie  civil ;  and,  though  theii  forms  of  procedure  and 
tbeir  punisbments  differ  &om  those  established  in  the  com- ' 
toon  law  courts,  the  latter  might  well  decline  to  pursue  light 
ounces  over  which  the  former  exercised  a  correcting  power, 
This  view  leaves  open  the  question  concerning  each  particn- 
lai  oifence  cognizable  in  England  only  in  the  eeclesiastical 
courts ;  it  may,  if  this  view  is  adopted,  be  indictable  or  not 
with  OS,  according  as  it  falls,  within  or  without  those  bono- 
dariea  of  enme  drawn  by  our  general  criminal  law. 


Martial  and  Military  Law. 

\ 47.  Aniitary  law  has  been  defined  to  be  "a  body  of 
rules  and  ordinances  prescribed  by  competent  authority  for 
the  government  of  the  military  state,  considered  as  a  distinct 

s 

'  Coot«  Ec.  Fract  ST4;  Chick  c  Ramsdale,  1  Cart.  £c.  34,  37 ;  Wcwdg 
K  Woods,  3  Curt  £c  G16,  SS9 ;  Bu^e«s  ti.  Bai^eaa,  1  Hag.  Con.  384,  898. 

•  a  Bum  Ec  Law,  PhJlUm.  «L,  tide  Lewdne««,  401 ;  Wheatley  v.  Fowler, 
S  Lee,  378 ;  Coote  Ec.  Fimct.  145. 

*  The  State  v.  Hoore,  1  Swan,  Teun.  13S ;  post,  §  379 ;  YoL  IL  S  ^  et 
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commnnity,"  ^  and  it  is  in  a  sense  criminal  law.'  It  does 
not,  however,  come  within  the  cognizance  of  a  fareatise  on 
criminal  law,  according  to  the  common  nnderstanding  of  the 
legal  profession.  Military  law  is,  in  the  United  States, 
chiefly  statutory ;  but  there  ia  iofnsed  into  it  a  common  law, 
derived  Irom  the  mother  country,  being  the  same  there 
anciently  administered  in  the  oomt  of  chivalry,'  or  of  the 
constable  and  marshal.  This  tribonal,  like  the  chancery  and 
admiralty  comts,  proceeded  after  the  manner  of  the  civil  law ; 
which,  as  Hawkins  well  observes,  "  is  as  much  the  law  of  the 
land  in  such  cases  wherein  it  has  been  always  used,  as 
the  common  law  is  in  others."  *  At  present,  both  in  Eng- 
land and  ihe  United  States,  the  military  law  is  administered  in 
conrts-martial.'  As  we  shall  not  traverse  in  tliese  pages 
this  field,  we  shall  pause  here  to  call  to  our  minds  two  points 
concerning  this  law,  as  follows : — 

§  48.  First.  Military  law  mast  not  be  blended,  as  it  has 
sometimes  been,  with  martial  law,  which  is  an  entirely  differ- 
ent thing.^  O'Brien  says :  "  Martial  law,  as  Blackstone  truly 
remarks,  is  in  fact  no  law.  It  is  an  expedient,  resorted  to  in 
times  of  public  danger,  similar,  in  its  effect,  to  the  appoint- 
ment of  a  dictator.  The  genei:al,  or  othei  authtwity  charged 
with  the  defence  of  a  country,  proclaims  martial  law.  By  so 
doing  he  places  himself  above  all  law.  He  abrogates  or  sas- 
pends,  at  bis  pleasure,  ihe  operation  of  the  law  of  the  land. 


>  O'Brien  Conrta  Mutial,  36 ;  Tlie  State  ».  Dftvia,  1  South&rd,  Sll. 
»  3  GreenL  Et.  g  *69. 

*  1  McArthnr  Courta  Martial,  3d  ed.  13,  18,  20. 

*  2  Hawk.  P.  C,  eth  ed.,  b.  8,  c.  4,  $  7, 11. 

*  Concerning  courts-martial,  see  Bell  v.  Toolej,  11  Tim.  60S;  Brooks  v, 
Adamt,  11  Tick.  441 ;  Uilla  v.  Martin,  19  Johns.  7 ;  Wbe  o.  Widien,  3 
Craoch,  SSI;  Contettud  Election  of  Brigadier-GenertJ,  1  Strob.  190; 
Coffin  V.  Wilbour,  7  Pick.  149 ;  Opinion  of  the  Jiutices,  S  Ciuh.  586 ;  White 
V.  UcBride,  4  Bibb,  Gl ;  Aides  v.  Pitts,  35  Mune,  4SS  ;  Hall  r.  Eovd,  10 
Conn.  014  ;  Wilkes  v.  Dinsman,  7  How.  U.  S.  89,  183 ;  The  State  v.  Itevis, 
1  Soudiard,  311 ;  S  GreenL  Ev.  S  470. 

*  I  McArthnr  €ourta  Martial,  3d  ed.  32 ;  3  Gt«en].  Ev.  §  468. 
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He  Tcaorts  to  all  measures,  however  repugnant  to  ocdinary 
law,  -which  he  deems  beat  calcnktted  to  seoare  the  safety  of 
the  State  in  the  imminent  peril  to  which  it  is  exposed.  Mar- 
tial law,  being  thns  vague  and  uncertain,  and  measured  only 
1^  the  danger  to  be  guarded  against,  exists  only  in  the  breast 
of  him  who  proclaims  and  executes  it^  It  is  contained  in  no 
written  code.  ....  Despotic  in  its  character,  and  tyran- 
nical  in  its  application,  it  ia  only  suited  to  those  moments 
of  extreme  peril  when  the  safety,  and  even  existence,  of  a 
nation  depend  on  the  prompt  adoption  and  unhesitating 
execution  of  measures  of  tbe  most  eoe^etic  character.  .... 
The  constitQlion  of  the  United  States  has  wisely,  and  indeed 
necessarily,  permitted  the  proclamation  of  martial  law  in  cer- 
tain specified  cases  of  pnblic  danger,  when  no  other  alterna- 
tire  is  left  to  preserve  the  State  from  foreign  invasion  or 
domestic  insurrection."  ^  In  the  extreme  circumstances  which 
justify  martial  law,  it  may  be  proclaimed  by  a  military  com- 
mander ;'  pr,  as  in  the  recent  Dorr  rebellion  in  Rhode  Island, 
by  tbe  legislatme  of  a  State.'  But,  although  we  have  quoted 
the  wcnls  of  O'Brien  to  the  effect  that  it  ia  nearly  the  same 
as  no  law,  and  despotic  in  the  extreme,  yet  there  is  room  for 
donbt  whether  this  is  strictly  so.  It  of  coarse  suspends  for 
the  time  the  civil  courts;*  but  there  seems  to  be  no  reason 
why  the  new  summary  tribunals  should  not  consider  them- 
selves bound  in  their  proceedings  to  govern  themsetvee,  as 
tax  as  the  nature  of  tbe  case  will  admit,  by  established  prin- 
ciples of  justice,  the  same  which  had  before  been  recognized 
in  the  civil  courts.' 


*  (yBrien  Coarts  Martial,  26. 

■  1  Boot.  Init  53 ;  Johnsoo  o.  Dimcftii,  3  Mart.  La.-680 ;  1  Kent  dm.  341 , 

■  Lotber  B.  Boideu,  7  How.  U.  S.  1,  45 ;  Commonwealth  o.  Blodgett,  13 
U«t  56.    See  also  on  Manial  Law,  1  McArtbur  Courta-Mardal,  39. 

*  Ante,  i  17. 

*  And  tee  Latber  o. Borden,  mprs;  Commonweoltli  cBlodgeU,  supra; 
CommoDwealih  D.  Fox,  7  Barr,  S36;  People  v.McLeod,  1  Hill,N.  T.  377, 
«15,  iSi ;  S  GreenL  £t.  $  469. 
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^49.  Seo(Hidly.  In  the  United  States  and  in  Eagtand, 
however  the  feet  may  be  elaewbere,  military  law  is  in  no 
-way  subversive  of  tbe  other  laws  of  the  land,  but  is  iii' 
harmony  with  them.  Says  O'Brien,  concerning  the  United 
States:  "  It  is  an  accnmulatlve  law.  The  citizen,  on  becom- 
ing a  soldier,  does  not  merge  his  former  character  in  tlie  lat- 
ter. ....  With  regard  to  the  civil  powers  and  aothoiilies, 
he  stands  in  precisely  the  Bame  position  he  formerly  occo'. 
pied.  ....  He  utiU  remains  subject  to  them,  and  is  bound 
to  assist  and  aid  them,  even  in  the  apprehension  of  his  mili- 
tary comrades.  There  is  no  principle  more  thoroughly  inocn^: 
porated  in  our  military,  as  well  as  in  our  civil  code,  thap  ibai 
the  soldier  does  not  cease  to  be  a  citizen,  and  oaonot  throw 
off  his  obligations  and  reeponeibilittes  as  such.  Tbe  gienezal 
law  claims  supreme  and  undisputed  jurisdiction  over  all.; 
The  military  law  puts  forth  no  such  pretensions.  It  ainS' 
solely  to  enforce,  on  tbe  soldier,  tbe  additional  duties  he  baa 
assumed.  ....  These  two  systems  of  law  can  in  no  case 
oome  in  collifuoo.  The  militaiy  code  commences  where  the' 
other  ends.  It  finds  a  body  of  men  who,  besides  being  citi-. 
zeas,  are  also  soldiers."'  So,  in  England,  "the  military  law 
is  subordinate  to  the  civil  and  municipal  laws  of  tbe  king- 
dom, and  does  not  in  any  way  supersede  those  laws ;  bni 
they  materially  aid  and  cooperate  with  each  other,  for  the^ 
good  order  and  discipline  of  the  army  in  particular,  and 
for  the  benefit  of  the  community  in  general."  ' 

§  49  a.  Nothing  is  [^ner  in  principle,  than  tiiat  neither 
military  nor  martial  law  is  justified  in  ranning  riot  TbO' 
doctrines  of  right,  as  established  by  the  common  consent  of  tbe 
people,  and  evidenced  by  the  decisions  of  tbe  courts,  should 
in  no  emergency  be  violated,  because  no  eniergency  can  call 
for  the  commission  of  wrong.     Emergencies   may  demand 


1  O'Briea  Coorte-UuliBl,  36,  27. 

*  1  McArthur  Courts-Uartial,  Sd  ed.  SS,  and  eve  on  p.  84. 
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new  methode  and  prompt  movements  in  executing  the  right ; 
bat  never  the  snbvosion  of  the  light,  and  the  execution  of  the 
wrong. 


Authoriiies  and  Field  of  Investigation. 

^  SO.  The  prindpal  English  authorities,  therefore,  which  we 
shall  have  occasion  to  consnlt  in  the  following  pages,  are  the 
reports  of  decisions  in  criminal  cases  at  common  law,  and 
some  old  fext-bookB  which  have  acquired  a  standard  reputa- 
tion.^ Of  the  latter,  the  Institutes  of  Lord  Coke  should  not 
be  omitted ;  for  he  b  a  great  name  in  every  department  of 
legal  knowledge, — the  Shakspeare  of  our  legal  literature. 
Bbt  the  treatises  of  Lord  Hale  and  Sergeant  Hawkins,  on 
the  Pleas  of  the  Crown,  stand  preeminent  in  this  department.' 
**  Hale  and  Hawkins,"  said  an  American  jndge  of  great  crimi- 
nal law  learning,  "are  justly  regarded,  not  as  respectable 
compilers,  bnt  as  standard' sothorities."*  'The  later  works, 
fliongh  valuable,  have  not  ao  much  the  weight  of  authority.* 
Of  coarse  onr  subject  will  now  and  then  sweep  a  wider 
English  field  than  is  here  indicated ;  while,  in  the  United 
States,  immense  re^ons  of  legal  wisdom  lie  before  us,  un- 
known to  the  English  investigator.  Occasionally,  too,  we 
shall  look  into  the  Scotch  law  and  other  foreign  laws,  yet  not 
often;  for,  ea  a  Scotch  judge  once  said,  —  "In  considering 
this  question,  I  pay  very  tittie  regard  to  what  may  be  the  law 
of  otber  countries  in  similar  cases.  The  laws  of  different 
nstioiiB,  and  eapeciallythe  criminal  laws,  must  always  depend 
on  tbe  diaracter  and  habits  of  the  peo{Je,  and  otber  drcom- 
s."*    Let  as  ^eiefore  proceed  to  our  main  subject 


■  Ante,  §S!,  34. 

*  Parke,  J.,  in  Hex  v.  Long,  4  Car.  &  P.  398,  40G,  406 ;  Abbott,  C.  J.,  in 
Bex  V,  Boper,  1  B.  &  C.  2T2,  274 ;  Dallas,  C.  J.,  in  Butt  v.  Conuit,  1  Brod. 
k  B.  MS,  670  «t  seq. ;  Bam  Leg.  Jndgm.  88,  ISO. 

■  Gaston,  J.,  in  The  State  »■  Johnson,  1  Ired.  3&4,  863. 
<  Ante,  {  34. 

*  Lord  Jiutice-Geiieral,  in  Alston's  case,  1  Swinton,  438, 473. 
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THB  WBJTTEN  LAW  GENEBALLT. 

Sbct.  n-at-  CoiufltatiiMwl  Law  M  UmltloK  L^tikUon. 

SS-Mo.  Other  Umite  to  L^Uttve  Fowec. 

Bt.  Uncertainty  in  the  Ueaning  of  Statnte*,  Fnuid,  Sm. 

te.  Non  Utar —  Coatamporansaiu  CoaitnioH<Hi, 

67-48  a.  Bj-L*n  of  Mnoicipkl  Coiporation*. 

BSi.  TratlBi. 

BB  c,  GS.  Stttubn?  iDterprataUan,  knd  when  8t«tatai  take  Eflbct 

^  51.  HAVcra  seen,'  that  the  aabject  mainly  occopying  ns 
in  these  pages  will  be  the  nnwritten  law,  we  shall  first  view 
those  of  its  principles  which  govern  the  interpretation  of  the 
written.  PrelimiDarily  to  which  we  ehall  advert,  in  the 
present  cbapt«,  to  some  pointa  concerning  tiie  nature  and 
force  of  written  law.  It  is  the  theory  of  oor  State .  and 
national  governments,  that  sovereignty  originates  in  the  peo- 
ple, from  whom  alone  our  legislative  bodies  derive  their  au- 
thority. 80  the  people,  instead  of  giving  to  theii  lawmakers 
complete  legislative  power,  have  established  for  them,  in  the 
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written  constitations  of  the  several  States  and  of  the  United 
States,  limits  beyond  which  they  cannot  go.  These  constitu- 
tions are  the  sapreme  law ;  and  all  legislative  acts  conflicting 
with  any  of  their  provisions  are  nullities,  having  no  effect, 
direct  or  collateral,  for  any  purpose  whatever.^  Not  even,  like 
an  erroneous  judgment  rendered  hy  a  competent  tribunal  on. 
a  valid  la^*  will  they  protect  an  officer  in  performing  any  of 
their  requirements,  or  obeying  process  founded  upon  them.^ 
Yet  a  statute  may  be  nnconstitntional  in  part,  and  within  the 
legislative  authority  as  to  the  residue ;  wheiT  the  courts  will 
sustain  the  sound  pact,  if  in  its  nature  separable  from  the  rest, 
even  tfaoogh  it  be  only  a  repealing  clause,*  and  reject  the  un- 
Boond.'  In  England,  no  superior  taw  of  the  realm  exists  to 
override  an  act  of  parliament"  What  is  called  constitutional 
law  there,  is  declared  by  the  parliament  itself. 

^  51  a.   The  duty  is  necessarily  on  the  courts  in  this  couu- 


I  iKent Com. 448-4«G;HiKrlnii7v.M»dison,lCnuieb,lS7;  The  State  V.    ' 
Fknui^,  1  Humph.  153 ;  BUn  v.  Commonwealth,  2  LiU.  90 ;  Bank  of  St. 
Uut'i  o.  The  State,  12  6a.  475 ;  Hale}'  v.  Clark,  26  Ala.  439.    , 

«  Tht,  Slate  B.  Weed,  1  FosL  N.  H.  262 ;  Bex  v.  Dyer,  6  Mod.  41. 

*  Astrom  r.  Hammond,  3  McLeso,  107 ;  Fieher  v.  UcC^rr,  1  Gn,y,  1. 

*  Elj  B-  TboDipmi,  3  A.  K.  Manball,  TO.  Where  the  repealing  clatiie 
a£  an  nnconatitntional  enactmeat  was,  "  that  all  lawa  con^vsning  the  pro- 
niouoT  thiaact  be,  and  the  same  are,  herebj  repealed," — the  court  held, 
that  it  did  not  operate  at  a  repeal  of  anj  thing ;  because,  "  if  the  new  law 
ii  Toid,  the  provinoDB  of  the  fonner  law  cannot  with  propriety  be  said  to  be 
in  conflict,  or  contraTention  of  if    Tima  v.  The  State,  26  Ala.  165. 

'  Bank  of  HamUton  v.  Dndlej,  3  FeL  491',  526 ;  Clail:  t>.  Ellis,  2  Blackf. 
t;  tVbur  v.  McGirr,  1  Gta^  1;  Steele  v.  The  State,  9  Blackf.  110 ;  Tli« 
Stale  f.  Allen,  S  UcCord,  55 ;  Yannouth  v.  Iforth  Yarmoath,  34  Maine,  411. 
"Abj.Uwmajbegoodinpaitandbadin  part,  jet  it  can  be  so  only  where 
Ae  two  parts  are  entire  and  distinct  from  each  other."  Lord  KeoyoD,  C.  J., 
in  Hex  v.  Faversham,  S  T.  R.  352,  356.  See  also  Commonwealth  u.  Dow, 
10  Met  382;  Austin  c.  Murray,  16  Fick.  121, 126;  Fitzacherlyo.  Wiltshire, 

II  Mod.  352,  854,  1  Stra.  463,  469 ;  Lee  v.  WaUis,  1  Eeny.  S92,  296  ;  Oin- 
dnnati  r.  Bice,  15  Ohio,  225 ;  The  State  v.  Snow,  S  B.  L  64 ;  The  State  v. 
Copeland,  3  K.  L  33. 

*  Dwar.  StaL  2d  ed.  533. 
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tr;  to  determine  what  ia  within  the  constjtational  aatbority 
of  the  legislature ;  because,  whenever  a  right  comes  in  qnes- 
tion,  the  conrts  pass  definitively  on  the  right  But  clearly 
every  oUier  t»anch  of  the  government  is  just  as  much  bound 
to  interpret  for  itself  the  constitution,  as  the  judiciaL  Indeed 
there  doubtless  are  cases  in  which  the  judicial  department 
would  feel  obliged  to  place  reliance  upon,  and  give  effect  to, 
the  interpretation  by  another  branch  of  the  government.^ 
And  the  only  reason  why  our  judges  are  deemed,  in  the  high 
sense,  the  expo&nders  of  the  constitution,  is  that,  in  most 
cases  of  litigated  right,  there  is  no  appeal  from  their  dedston. . 
Concerning  the  enactment  of  laws,  the  courts  do  not  under- 
take to  follow  the  legislature  in  evety  step  of  ite  procedure  to 
see  whether  it  has  complied  with  all  (xjustitational  forms : 
here  the  legislature  itself  judges.^  But  the  doctrine  is  laid 
down,  that  they  may  look  beyond  the  printed  statute-books 
into  the  engrossed  bills  and  jonmals  of  the  legislative  assem- 
blies, to  learn  whether  an  act  received  the  constitutional  ma- 
jority.' 

^  S3.   What  powers  are  withheld  £rom  our  legislatures  by . 


'  We  ua  periiA|M  waniii^  in  snUHni^  oa  tlui  predie  point;  bat  in 
United  State*  v.  Lj-tia,  6  llcLesn,  9,  17,  IB,  the  coort  refuMd  to  inter- 
fere with  the  interpretation  of  ■  rtatote  bj  the  execntiTe  department; 
obterving,  that  the  execntire  ii  bgnnd  to  give  effect  to  I&m  regulating  its 
dniies,  in  dmng  which  it  must  necenarilj  interpret  them.  **  And,  wheresach 
oonBtruction  h y  been  soted  on  for  a  great  number  of  jeors,  under  the  uno- 
tioQS  of  the  lawmaking  power,  it  beccmeB  a  lerioaB  question  how  ttt  the 

judicial  power  can  or  should  interfere Where,  nnder  an  execnti*e 

coDitruction  of  the  law,  a  wrong  is  d<Hie  to  an  individual,  the  oonrla  will 
give  him  redreiB.  Bnt  where  no  Boch  wrong  ii  done,  it  is  nipposed  that  acta 
of  the  executive  within  the  general  scope  of  its  powen,  and  bj  virtue  of 
law,  cannot  be  rerievred ;  though,  to  some  extent,  the  letter  of  the  taw  maj  - 
not  have  been  followed."    McLean,  J, 

*  Miller  v.  The  State,  S  Ohio  State,  475 ;  Ibe  State  o.  Septon,  S  £.  L 119 ; 
Erie  &  N,  East  Railroad  v.  Caaey,  2  Casey,  aS7. 

*  Sedgwick  on  Statutes,  6S,  6S,  referring  to  Furdyo.  People,  4  Bill,N.Y. 
384 ;  De  Bow  v.  People,  1  Denio,  9 ;  CcmmercUl  Bank  v.  Sparrow,  !  Deoio, 
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onr  State  aod  nation^  coDstitations  will  be  considered  some- 
what, as  the  TariouB  topics  of  our  criminal  jurisprudence  pass 
nnder  separate  review.  Plainly  the  constitution  of  the  United 
States  is,  where  it  speaks,  authoritative  over  both  State  con- 
sdtutioDS  and  State  and  national  legislative  acts.^  But  we 
may  observe,  of  this  inBtrumeDt,  that  some  of  its  provisions 
KstraiD  only  the  national  le^slatnre  in  respect  to  matters 
within  its  sphere,  and  do  not  bind  the  States,  as  the  clause 
against  "  cruet  and  unusual  punishments ; "  '  while  others  are 
linutations  upon  State  powers,'  and  still  others  restrain  the- 
States  only  after  congress  has  acted  upon  the  subject*  The 
prohibition  of  ex  post  facto  laws  occurs  twice,  referring  in  the 
first  instance  to  the  national,  and  in  the  second  to  the  State, 
legislative  power.'  When  a  statute  is  void,  as  being  in  con- 
flict with  a  constitutional  inhibition,  the  courts  should  pro- 
nounce it  BO.*    These  are  only  general  points. 

§  53a.  The  congress  has  but  limited  power  of  le^slation; 
being  the  power  conferred  on  it  by  the  constitution  of  the 
United  States.  The  le^slatures  of  the  States,  on  the  other 
band,  are  usually  understood  to  possess  full  legislative  au- 
thority, restrained  only  by  the  terms  of  the  United  States 
constitotion,  and  of  the  constitution  of  the  particular  State. 

§  fi2  A.  Yet  the  division  of  powers  in  onr  State  govern- 


■n.  aCoiut  art«,  cl.3;  SfaH?  Conet.  S  439>  183S,  1S3T,  1839, 1840. 

*  n.  S.  CanaL  AmendmeDts,  art.  8 ;  Bat4:er  v.  The  People,  3  Cow.  686 ; 
Jumr.  Commonwealtb,  12'8.&R.320;  8(017  Const  g  1896,1897.  So 
oF  tbe  irticle  in  tlie  BmendineiitB  providing  that  no  person  shall  be  held  to 
iMwer  ii>r  a  crime  except  on  preMntment  or  indictment,  Sec.  The  State  p. 
K<J»,  B  Tt  57. 

'  ^07  Con«L  S  18S3-U09. 

'  Uu'ted  State!  v.  New  Bedford  Bridge,  I  Weodb.  &  M.  401. 

*II.  S.ConsLarLl,§9, 10;Cslderi'.  Ball,  SDall.  SS6,  389;  Watson  v. 
Uimer,  8  Pet  88,  110;  BenoeU  ».  Boggs,  Bald.  60,  74. 

'Ante,  {  51 ;  Fletcher  c.  Fwk,  6  Crauch,  81 ;  Universi^  v.  Williams,  9 
GiU  It  J.  SeS,  384{  1  Kent  Ccnn.  44S. 

[81] 


Di.itradb,  Google 


\  53  LSSAL  INTES^ETATION.  [BOOK  □. 

taetitB  is  snch,  that  ordinarily  what  belongs  to  one  depart- 
ment cannot  be  performed  by  another  department*  And 
even  the  people  cannot  exercise  an  authority  they  have  giveo 
to  another  body  or  individual,  until  they  withdraw  the  aa- 
thority.  On  this  latter  ground,  the  question  has  arisen, 
whether  the  legislature  can  eatablish  an  act  to  take  effect  on 
its  being  approved  by  the  people.  A  municipal  corporatioQ 
may  be  created,  or  any  other  like  thing  may  be  done,  in  this 
way ;  but,  when  the  statute  is  one  of  ordinary  legislation,  diffi> 
culties  arise  quite  embarrassing.  The  question  has  been 
variously  adjudicated ;  and  we  cannot  properly  deem,  that  any 
particular  opinions  on  the  subject  are  American  law.* 

§  53.  The  question  is  sometimes  discussed,  whether  there 
are  not  limits  to  the  legislative  power,  besides  those  already 
mentioned;  and  the  better  opinion  seems  to  be,  that  there 
are.'  Thns,  no  clause  in  the  federal  constitution  prohibits 
the  States  from  passing  retrospective  laws,  unless  they  are 
also  ez  post  facto  ;  *  and  the  constitutions  of  some'of  the  States 


■  See  fiidop  Hu.  &  Dir.  $  786  et  Mq. 

*  Barto  n.  Himrod,  4  Seld.483;  Tbaraa  r.  Cramer,  15  Barb.  112;  The 
State  t>.  Parker,  26  Vt  367 ;  People  v.  Coltliu,  3  Mich.  343 ;  ^e  State  r. 
Copeland,  9  R.  L  33  ;  Parker  u.  CocunoD wealth,  6  Barr,  607;  The  State  e. 
Pick],  17  Misso.  S29;  Louuville  c.  Baird,  16  B.  Moar.  !4S;  PaterHHt  e. 
Sodetj,  4  Zab.  S8S  ;  Msiie  t>.  The  Slate,  4  lud.  342. 

■  Univernt]'  K.WiUiaiM,9  Gill  &  J.  S66,408  ;  Warde.Bamatd.l  Aiketu, 
121,  127;  Lyman  v. Mower,  3  Vt  fil7,  SIS;  Merrill  i>.  Sherburne,  1  N.  H. 
199,  !13;  Goshen  v.  Stonington,  4  Conn.  !09,  SSfi;  Vanbom  v.  Dorrance, 
2  DaU.  304 ;  Williams  v.  Robinson,  fl  Cusb.  333,  335 ;  Taj'lor  v.  Porter,  4 
HiU,  N.  Y.  140, 149 ;  Bloodgood  a.  Mohawk  and  Hndson  Railraad,  IS  Wend. 
S,  66  ;  Varick  v.  Smitli,  5  Paige,  137,  1S9 ;  Wilfctiuon  v.  Leland,  !  Pet  627, 
656;  Bowman  n. Middleton,  1  Bay,  2S2  ;  Cochran  p.  Tan  Snrlay,  20  Wend. 
865,  373,  by  Chancsllor  W&lworth ;  Calder  o.  Bull,  S  Dall.  386,  by  ChMe, 
J.;  Medford  v.  Learned,  16  Mass.  216,217;  Bates  n.  Kimball,  2  D.  Chip. 
77,  89 ;  Commonwealth  n.  Worcester,  3  PicL  462,  472 ;  Ex  parte  Martio,  18 
Ark.  198,  206. 

'  WatMnc.  MeFC0r,8Fet  88,  ]10;B«nnettp.  Bogga,Bald.60;  Sattettoe 
r.  Hatthewson,  2  Pet  880, 414 ;  Charles  Krer  Bridge  ■>.  AYuren  Bridge,  11 
Pet  420. 
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do  not  contain  this  prohibition ;  but  it  is  generally  understood 
that  the  legisiatores  of  these  States  have  no  authority  to  bind 
the  sabjects  by  such  laws ;  as  to  take  away  property  vested 
in  one  noan,  and  give  it  to  another.'  "  To  the  legislature," 
said  Marshall,  C.  J.,  "  all  legislative  power  is  granted ;  but 
the  question,  whether  the  act  of  transferring  the  property  of 
an  individual  to  the  public  be  in  the  nature  of  the  legislative 
power,  is  well  worthy  of  serious  reflection."  '  80  it  has  been 
laid  down  generally,  that  "  statutes  passed  against  the  plain 
god  obvious  priniuples  of  common  right  and  common  reason 
are  absointely  noU  and  void,  as  far  at  they  are  calculated  to 
operate  agaiMst  ihote  principles."  ^ 


>  BialM^Mar.ftISr.§776,  794;  Stor7  CoihL§  130»;  and  tlie  cues  cited 
in  the  fint  noW  to  dua  aeetion. 

■  Ftetober  «.  Feck.  6  Cranch,  87,  l3iS,  ISS. 

■  Ham  B.  UcClaws,  I  Bar,  ^^<  ^^  i  Baitsdale  i^MomMn,  Harper,  101. 
The  doctrine  of  the  text,  together  with  some  of  the  reasons  on  which  it  is  , 
founded,  waa  clearly  atatod  b^  Burke,  in  hig  speech  in  the  impeachment  of 
Warren  Halting;  "He  have  arbitraij  powerl  My  lords,  the  East  India 
Ccmpaii;  h**e  not  ariutrary  power  to  give  him ;  the  king  has  no  arbitrary 
power  to  ^ve  him ;  jonr  Iprdshipe  have  not ;  nor  the  Conmioni ;  dot  the 
whole  legislatore.  We  have  no  Arbitrary  power  to  ^ve,  becauw  arbitrary 
power  is  a  thing  which  neither  any  man  can  hoU  nor  any  man  can  give. 
He  man  can  lawfully  goTem  himself  according  to  his  own  will,  mnch  less  can 
one  pencn  be  governed  by  Qia  will  of  another.  We  an  all  born  in  mtgec- 
tion,  all  born  equally,  high  and  low,  goTemon  and  governed.  In  subjection 
toone  great,  immutable,  preeiistent  law,  prior  to  all  our  devises,  and  prior 
b)  all  our  cootRVances,  paramount  to  all  our  ideas,  and  all  onr  sengaUoos,  an- 
teeadeet  to  oor  very  existence,  by  which  we  are  knit  and  connected  in  the 
eternal  frame  of  the  nniverae,  ont  of  which  we  cannot  atir.  This  great  law 
does  not  arise  from  our  conventions  or  compacts ;  on  the  contrary,  it  gives 
toourconveDtioniaiid  eoropactaalt  the  force  and  sanction  they  can  have; — 
it  den  not  arise  fiom  onr  vain  institutions.  Every  good  gift  is  of  God ;  all' 
power  ii  d*  God ; — &nd  He,  who  haagiven  the  power,  and  from  whom  alone 
itoripnatea,  will  never  suffer  the  esercise  of  it  to  be  practised  upon  any 
Ic*  tdid  Ibondalion  than  the  power  itself.  If,  then,  all  dominion  of  man 
orer  lua  is  the  effect  of  the  DiWne  disposition,  it  is  bound  by  the  eternal 
Ian  of  Him  that  gave  it,  with  whinh  no  hnman  authority  can  dispense ; 
"titbsrlis  that  exercises  it,  nor  even  those  who  are  subject  to  it;  and,  if 
Ony  nite  mad  enough  to  make  an  express  compact  that  should  release  their 
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§  53  0.  If  raaa  were  iodependeirt  of  the  higher  Power ;  if  he 
had  created  himself;  if  he  preserved  himself,  governed  bimse]f ; 
if  there  were  no  world  beyond  his  own,  and  existence  with 
him  closed  with  the  decay  of  the  body, — still  he  most  have 
his  being  according  to  some  law,  a  Tiolalion  of  which  law 
womld  end  him.  And  what  is  tzne  of  an  individoal  must  be 
tine  also  of  the  race,  and  of  all  combinations  of  men. 
Neither  any  individnal  one,  nor  the  whole  together,  shotdd 
therefore  yield  to  a  direcidon  which  would  end  either  the  race 
or  human  association.  But  t^p  case  with  ns  is  even  stronger 
than  is  thus  put.  We  exist  not  by  oar  own  volition ;  we  de- 
cide not  for  ourselves  our  destinies  here,  only  in  part ;  we  are 
bound  to  other  worlds  by  the  tie  of  a  common  brotherhood, 
having  a  common  Father  with  all  the  universe ;  and  we  roost, 
therefore,  conform  to  laws  above  our  own.  Those  laws  re- 
quire us  not  to  abstain  &om  making  such  regulations  among 
ourselves  as  necessity  demands ;  but  there  is  a  point  beyond 
which  We  cannot  grf.  And  to  say,  that  no  such  point  exists, 
but  whatever  a  legislative  body  may  see  fit  to  declare  law 
binds  the  subject,  is  as  absurd  as  it  is  impious.  Differences 
of  opinion  there  will  be  as  to  where  the  ultimate  point  lies ; 
but  this  fact  changes  not  the  doctrine  itself. 

§  54.  This  doctrine  commends  itself  also  by  a  considerable 
weight  of  English^  and  American  judicial  authority.    On  the 


nugiitrate  ttom  hia  datjr,  and  sbould  declare  thrir  lives,  liberliM,  and  prap- 
erdci  dependent  upon,  not  rules  and  lam,  but  his  mere  capricioas  will,  tliat 
coreDant  would  bo  void."  7  Barke's  Works,  BosL  Ed.  of  1827,  p.  110. 
This  ie  also  a  doctrine  of  the  civil  law.  "  Tlie  rnles  of  the  law  of  nature," 
eafS  Domat,  " are  those  whicli  (rod  himself  hath  established,  aud  which  he 
commuDicates  to  mankind  hj  the  light  of  reason.  These  are  the  laws  which 
have  in  them  a  justice  that  cannot  be  changed,  which  u  the  suae  at  all  times 
and  Id  all  places ;  and  whether  they  are  set  down  in  writing  or  not,  no 
human  anthoritj  can  abolish  them,  or  make  anj  alteration  in  them."  DtHnat, 
Cash.  Ed.  p.  109. 

'  Hajv.  Ssvadge,  Hob.  85,67;  Bonham's  case,  8  Co.  114, 116,  when  it  is 
aaid:  "It  spears  in  our  books,  that  in  manj  cases  the  common  law  will  con- 
trol acts  of  parliament,  and  sometimes  adjudge  them  to  be  ntterif  void;  tat 
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other  hand,  it  ie  neither  the  province  nor  the  right  of  a  jadge 
to  decide  any  canse  on  bis  individual,  private  views.  The 
judicial  mind,  in  which  the  law  a  said  to  repose,  is  distinct 
friHn  his  personal  oonBcieace.  When,  therefore,  the  highest 
lawmaking  power  baa  enacted  what  it  conceives  to  be  just, 
there  is  often  a  practical  difficolty  in  brining  the  enactment 
to  any  recf^ized  standard,  whereby  to  pronounce  it  unjnst. 
Yet  something  like  this  is  done  in  respect  to  the  by-laws  of 
mDuicipal  and  other  corporations,  the  judges  setting  them 
adde  as  void  whenever  deemed  either  not  reasonable  or  not 
benefidaL'  We  may  therefore  conclude,  that  courts  will  not 
osnally  disr^ard  a  plain  and  distinct  legislative  act,  merely 
becaoee  the  individaal  judges  consider  its  provisons  nnjust, 
pt  contrary  to  natural  reason,  or  to  the  law  of  God.  Borne 
of  the  authorities,  indeed,  go  apparently  to  the  extent  tiiat 
they  have  no  right  to  do  so  in  any  case ;  ^  bat  in  this  coantry 
at  leasts  the  weight  of  judicial  opinion,  and  probably  of  rea- 
Boo,  fvepondeiates  in  favor  of  the  right  The  ground  is,  that 
such  statates  transcend  the  powers  which  the  people  have 
vested,  or  coold  vest,  in  the  legislative  body,  which  is  itself 
circoxoBciibed,  like  the  judicial  and  executive  departments. 


wlien  an  act  of  parliamenl  ii  agaiDHt  common  right  and  retuon,  or  repng- 
Dknt,  or  I'mpoanble  to  b«  performed,  the  commoa  law  will  control  h,  and  ad- 
judge anch  act  to  be  void.'  Londoa  u.  Wood,  1 2  Mod.  BS9,  GST ;  1  FoaK. 
Eq.r.  I,§  3;  Shaipe  v.  Bickerdyke,  3  Bow,  103;  1  BL  Com.  41.  Clirit- 
tian,  one  of  the  annotaton  of  BlacVstone,  diaoenU  from  the  doctrine,  and  lajs^ 
ttatajudgeiiiuteadof  refniing  to  administer  ^nunjiut  law,  "  ot^ht  to  rerign 
hi)  office,"  But  be  Btatss  a  reaMa  fbr  hia  dissent,  forcible  in  its  appearance,, 
which  does  not  exist  in  this  country.  "  If,"  saja  he,  "  the  judidaj  power 
were  competent  to  decide  that  an  act  of  parliament  waa  void  because  it  was 
eootraiyto  natural  Justice,  upon  an  ^>paal  to  the  house  (^  lords  this  incon- 
mttaaej  would  be  the  CMuequenee,  that,  as  judges,  thej  mnst  declare  VMd. 
what  as  legpsUton  tbej  hod  enacted  dionld  be  ralid."  BL  Com.  nt  snpra, 
note. 

•  Port,  $  58, 

■  1  Kent  Com.  448 ;  Beach  v.  Woodhull,  Pet  0.  C.  2,  6 ;  Bennet  c.  Bogp,. 
Bald.  60^  74 ;  Braddee  v.  Brownfield,  2  Watts  &  S.  271,  SSfi ;  Cochran  v. 
Tan  Snriay,  20  Wend.  3Sa,  882,  hy  Senator  Verplanck;  C^er  n.  Bull,  3, 
Ball.  SS6,  hj  Faterson  and  Iredell,  Ji. 
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In  this  reBpect,  the  case  is  supposed  not  to  stand  here  pre- 
dsely  as  in  EngJand.^ 

(  54  0.  The  proposition  best  expressing  the  conclnsioQ 
airived  at  in  the  last  three  sectjons  is,  that  statotes  may  be 
inopesatiTe  because  of  their  being  in  conflict  with  the  laws  of 
aatoral  justice,  bat  conrts  will  seldom  feel  at  liberty  to  over- 
mle  the  legislative  judgment  on  this  subject.  We  may  add, 
that  the  presumption  is  always  strong  in  &vor  of  tiie  coosti- 
tatiooality  of  a  legislative  enactment,*  and  of  its  according 
with  natural  justice,  —  a  point,  bowever,  for  cooudetation 
fnrUier  on.' 

I  55.  The  terms  of  a  statnte  may  be  so  ambiguoas  or  con* 
fnsed,  that  the  courts  cannot  disc^n  its  meaning  with  reason- 
able certainty ;  and  then  they  will  pronounce  it  void  for  this 
canse.*  Yet  they  will  not  do  so  on  accooni  of  any  slight 
inaccoracy  of  expression.'  So  the  several  puts  may  be  so 
repugnant  to  one  another  as  to  render  it,  on  a  like  pnnaple, 
wholly  or  partially  void.'.  Probably,  though  the  point  is  not 
clear,  no  legislative  act  will  be  held  void  for  fraud  practised 
on  the  legislature  in  procuring  its  passage.'     This  doctrine. 


■  The  csreful  ftudent  wilt  examine  the  authoritiea  cited  to  this  sectioa 
and  §  S8.  He  will  also  find  the  question  for  tUs  country  discowed  at  eoa- 
nderable  length  in  Smith  on  Statute  and  Constitntioiial  Law,  p.  236-809; 
and  for  Enf^nd  in  Dwmtu  on  Sutntea,  2d  ed.  480-484, 923.  Asd  see 
Broom  Lei;.  Max.  2d  ed.  38. 

'  Boaton  v.  Ciimmitis,  16  Gft.  103. 

*  Poet,  S  Its. 

'  The  Bt»t«  V.  Boon,  I  Tnjlor,  346  ;  Cheesem  t>.  The  State,  2  Carb  Lul. 
149 ;  King  u.  The  Stste,  3  Cart.  Ind.  533.  See  HuntoriUe  t>.  FbelpB,  27  Ala. 
CG ;  Snllifan  v.  Adams,  8  Gray,  476. 

*  Evans  r.  Commanwealth,  3  Mat  4S3 ;  Haj'neB  v.  The  State,  S  HmnpL 
130;  The  State  v.  Cooper,  6  Daj,  S50. 

'  United  States  e.  Cantril,  4  Cnuch,  167.  And  see  Sninegrour  v.  Tba 
State,  1  Chand.  48. 

<  Broom  Leg.  Max.  3d  ed.  42,  referring  to  Steed  v.  Carey,  1  C.  B.  496, 
616,C22;  Bisbop liar.  «e IKt.  §  793,  79fi-797.  See CbariesKiTor Bridge n. 
Warren  Bridge,  7  Fick.  344. 
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Teceired  in  its  fallest  extent,  eeems  to  furnish  the  only  abso- 
late  ezceptioD  to  the'Iegal  role,  that  £raad  vitiates  the  trans- 
actions into  which  it  enters. 

^  5&.  Statutes  expressed  in  general  terms,  with  no  lim- 
itation of  time,  stand  nntil  repealed  by  the  lawmaking 
power.  The  matter  to  which  they  relate  may  indeed  cease 
to  exist,  and  thus  they  may  not  be  called  into  action ;  ^  oi  the 
Rasons  for  their  enactment  may  have  passed,^  and  thus  it 
may  be  proper  for  the  legislature  to  repeal  them ;  bat,  accord- 
ing to  the  better  opinion,  all  unrepealed  statutes  must  be 
enfwced,  w^hen  the  subject  and  occasion  call  for  their  enforce- 
ment, and  they  do  not  become  void  by  non-user.'  Yet  where 
the  nature  of  the  question  is  such,  that  the  judge  has  a  dis- 
cretionary power,  as  to  grant  or  withheld  an  information,  he 
may  take  into  his  consideration  the  long  disuse  of  the  stat- 
ute.* So  in  determining  the  meaning  of  a  statute,  contem- 
[ioTaneoiia  usage  may  be  resorted  to;^  but  this  principle  is 
altogether  difieient  from  the  one  under  consideration. 

^  S7.  Mnnidlpal  corporations^  as  cities  and  towns,  are  cre- 
ated, in  England,  either  by  act  of  parliament  or  by  the  king's 
charter;  usually  by  the  latter.'  In  this  country  they  exist 
only  by  statute.  The  legislatare  can  amend  or  repeal  an  act 
of  incorporation  at  pleaanre ;  ^  or  can  enforce  such  act  on  the 
corporators  against  theii  wilL*    Incident  to  these  corporations 


'  ConuDOiMrealth  0.  Hoover,  1  Browne,  Pa.  App.  23. 

■  Jane*  p.  ComnHmirealth,  1 2  S.  &  R.  220,  22S ;  Tbo  Slal«  v.  Tidwell,  5 
Stnb.  I.  ■ 

■  Tlie  State  ■>.  l^ndUjr,  2  Bay,  418  ;  The  State  0.  Hdirell,  mpra ;  Coin. 
monwefllth  v.  HooTer,  snpn;  Dwar.  Stat.  2d  ed.  GS9  ;  Snowden  v.  Suowden, 
1  Hand,  550.   Contis,'  James  v.  CommoDirealtL,  mpn. 

*  Rex  V.  Dodd,  9  Eaat,  516. 

*  Chemut  r.  Shane,  16  Ohio,  599;  Dwar.  Stab  Sded.  530;  paet,S66  "> 
153. 

*  Waicock  Corp.  85. 

'  Slono  D.  The  Slate,  S  BlackC  8El ;  TKe  State  v.  finmin,  3  Zab  484. 

■  FaterMm  t>.  Sodelr,  4  Zab.  3S5. 
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is  the  power  to  make  by-laws  ;  *  the  precise  extent  of  which 
power,  in  the  United  States,  we  need  nbt  consider ;  since  the 
limit  is  usually  drawn  in  the  act  of  incorporation  itself,  or  in 
general  statutes.  An  English  writer  has  said,  "  that  neitJier 
a  power  conferred  by  charter  [to  .make  by-laws  generally], 
nor  a  general  custom  to  make  by-laws,  will  give  an  ordinance 
any  greater  claim  to  validity  than  if  it  bad  been  made  under 
the  incideiftal  power  in  every  corporation."*  But  of  course 
this  observation  can  extend  in  meaning  only  to  cases  of  char- 
ters or  prescriptions  in  general  terms.  In  England,  there  are 
prescriptive  corporations,  having  local  customs,^  among  which 
are  rights  founded  on  ancient  and  long  usage,  to  establish 
by-laws  not  within  the  geneiat  authority ;  these,  however,  do 
not  exist  in  the  United  States.*  "  The  term  by-laws,"  said  a 
learned  judge,  "  has  a  peculiar  and  limited  signification  ; 
'  being  used  to  designate  the  orders  and  regulations  which  a 
corporation,  as  one  of  its  legal  incidents,  has  power  to  make, 
and  which  is  usually  exercised  to  regulate  its  own  actions 
and  concerns,  and  the  rights  and  duties  of  its  members 
among  themselves.  This  has  been  somewhat  extended  ia 
the  case  of  municipal  and  other  quasi  corporations ;  bat  a 
broad  distinction  has  always  been  made,  between  the  author- 
ity of  a  corporation  to  make  by>lawB,  and  the  general  power 
of  making  laws.'"  Whenever  a  corporation  ordains  aa 
unauthorized  by-law,  the  conrta  hold  it  to  be  void."  But  a 
by-law  may  be  good  in  part,  and  void  as  to  the  rest' 


>  Wnicock  Corp.  99,  100 ;  Bex  o.  Weetwood,  S  Dow  &  CL  21, 4  Bli^, 
H.  B.,  313,  7  Bing.  1,  4  B.  &  C.  781 ;  CoiamoDwe&lj{i  o.  Stodder,  S  Ciufi. 
663,  569 ;  Aiigell  and  Amea  Corp.  3  110,  325.  Or  course,  a  atainte  Mthor- 
isJDg  a  municipal  corporadon  to  establieh  by-lawa  la  not  nnconatitutional. 
The  -SUte  n.  Noy ea,  10  Foot  K  H.  ST9 ;  The  State  t>.  Simonds,  3  Mino.  414. 

*  WiUcock  Corp.  169. 

*  WiUcock  Corp.  74. 

*  Commonwealth  v.  Stodder,  3  Cush.  663,  E69. 

*  Shaw,  C.  J.,  in  Commonwealth  v.  Turner,  1  Cnsh.  493. 

*  Craiimonwealth  v.  Bobertsoo,  G  Ciuh.  438 ;  Aiutin  v.  Marray,  16  Fick. 
131,127. 

*  fiogen  r.  Jonei,  I  Wend.  237,  360;  ante,  §  61,  note. 
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^  58.  By-laws  mast  be  coaeistent  with  the  act  or  chatter 
of  iocorporation,  not  conflicting  with  it  either  in  letter  or 
manifest  intention.'  ,Tbey  mnst  also  be  harmonious  with 
tiie  general  atatutoiy  and  common  law  of  the  country,^  which 
tbey  cannot,  without  express  aatbority  in  the  act  of  incorpo- 
tatioo,  Bopersede;^  reasonable  and  beneficial;*  not  creating 
fdrfeitnres;^  not  restraij^ing  trade,'  though  a  by-law  merely 
ID  i^olatioD  of  trade  is  good.^  Persons  not  members  of  a 
corporation  are  not  properly  ariteoable  to  its  by-laws.    But 

>  Hobljn  V.  Bax,  !  Bro.  P.  C.  329 ;  Rex  r.  Cmbtuh,  4  Bur.  2204 ;  Bex  v. 
Cunbridge,  2Selw.  N.P.llth^llTG;  Reg.  c.  Darlingtoa  School,  6  Q.  B. 
CSS;  Conmonireallli  v.  Fahej,  sCnah.  «8;  Rochester  v.  CollinB,  12  Barb. 
6S9 ;  Ttnsteei  ot  CliDtonTille  r.  Eeeting,  i  Denio,  941 ;  Indianapolu  c.  Fur- 
^Id,  Smith,  Ind.  122 ;  Ibe  StAle  d.  Beaufort,  2  RicL  406 ;  The  State  c.  H»7, 
S9  ISaia^m-,  Morm  v.  Boaie,  10  Ga.  932;  Cincinnali  c.  Gwynne,  10 
Ohio,  192 ;  Cindniuti  v.  BnckingtiaiD,  10  Ohio,  257.;  Augell  &  Amei  Corp. 
{  343-S46. 

■  Robinsoti  i>.  Ua^or,  1  Humph.  156 ;  Chapman  v.  Uiner,  2  Speen,  769 ; 
Tttt  State  V.  SaTannah,  T.  U.  P.  Charl.  235 ;  Welch  r.  Stowell,  2  Dong. 
Ifich.  S82 ;  Angell  &  Amea  Corp.  S  332-334 ;  Cinduiiati  n.  Kce,  IS  Olio, 
MS  -,  UmiwrinB  v.  Roape,  G  B.  Moor.  991 ;  Markle  v.  Akron,  14  Ohio,  586 ; 
Seg.  D.  Edmonda,  4  Bllis  &B.  993,  S4  Law  J.,  K.  8.,  M.  C.  124,  IJdt.,  M.  B., 
737,  30  Bug.  L.  &  Eq.  379.  But  a  by-law  may  Mmetimes  puuuh  the  same 
(^ence  which  is  indictable  under  a  general  law  oT  iIm  State.  The  State  v. 
Phokett,  3  Haniaon,  5 ;  pott,  g  58  a. 

*  March  e.  ComoMmwealth,  12  B.  Monr.  29 ;  Coinmonwealtii  v.  Turner,  1 
Cndi.  493.  And  aee  Abeideen  v.  Saundenon,  8  Sib.  &  M.  668 ;  Cincinnati 
«.  BrTBOn,  15  Ohio,  fl25;  Angell  Sc  Ames  Corp.  §  83S. 

*  Serirenen'  Company  v.  Bnkiking,  2  Gale  &  D.  419,  6  Jur.  8SB ;  Bex 
r.  Tock,  3  B.  &  Ad  770 ;  Elwood  v.  Bullock,  6  Q.  B.  SS8 ;  Commonwealth 
r.  Bobertaon,  6  Ciuh.  4SS ;  Commonwealth  r.  WorccBter,  S  Pick.  462,  478 } 
Kennebec  and  Portland  Bailroad  s.  Eendall,  91  Maine,  470 ;  WiUiams  ».  An- 
giuta,  4  Ga.  609 ;  Commonwealth  v.  nttsbnrgb,  2  Harris,  Pa.  177 ;  Mayor 
and  AUetman  o.  Maberry,  6  Humph.  368;  Boston  v.  Shaw,  1  M^t.  130-, 
AiHtin  V.  Murray,  16  Fick.  121,  ISA;  AngeU  &  Ames  Corp.  §  S47-S51. 

*  Kirt  0.  Nowill,  I  T.  B.  118 ;  Angell  &  Amee  Corp.  §  840. 

*  Heaketfa  v.  Braddock,  8  Bar.  1847 ;  Harrison  v.  Godman,  1  Bur.  IS ; 
Claik  D.  Le  Cren,  9  B.  &  C.  62. 

'  Fierce  t>.  Bartmm,  Cowp*  269 ;  Commonwealth  v.  Worcester,'  3  I^ck. 
4S2,473;  Vandine, petitioner,  6  Pick.  187;  City  Council  e.Athrens, 4  Strob. 
341 ;  Morria  v.  Some,  10  Ga.  532 ;  Angell  &  Amea  Corp.  §  339. 
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Dtnogers,  while  within  the  limits  of  a  dty  or  town,  ate  as 
much  bonad  b;  these  local  regolatioaa  as  the  citizeiis.' 

^5Sa.  It  seeme,  that  a  by-law  imposing  a  penalty  for  a 
particDiar  act  is  not  void  simply  becaose  the  act  is  made 
penal  also'ander  a  general  law  of  the  State.*  A  statute  of 
Maine  having  the  provieion,  that,  if  ^n  officer  **  shall  detain 
any  offender,  without  warrant,  longer  than  sncb  time  as  Is 
necessaiy  to  procore.a  legal  warrant,"  he  shall,  &c,  — the 
courts  hold  a  town  by-law,  giving  the  officer  power  to 
detain  forty-eight  hours  without  warrant,  repugnant  to  the 
statute  and  void.^  A  JegislatiTe  authority  to  impose  forfeit- 
ures does  not  give  to  the  jwrpot^on  power  to  declare  the 
forfeiture  without  notice  to  the  par^.* 

^58b.  A  treaty,  duly  made  and  ratified,  is  a  species  of 
law,  binding  on  the  courts.  But  some  treaties  require  the 
action  of  congress  to  carry  them  into  effect ;  and,  until  such 


>  J^erce  v.  Butrum,  Cowp.  269 ;  'Whitfield  t>.  LoDgert,  6  Ired.  SfiS ;  Mat- 
n»j  v.  Slooo,  1  Cut.  Ind.  266 1  Vaudine,  petitioner,  6  Kck.  187 ;  WiUcock 
Corp.  109 ;  Charleston  r.  Pepper,  1  Bich.  364.  Conunonweald)  v.  Dow, 
10  Met  S82,  Memi  to  liBTe  proceeded  upon  the  language  of  (lie  rtatate  which 
authorized  the  bj'-law.  See  further  on  thii  point,  Commonwealth  v.  Slodder, 
2  Ciuh.  662,  and  Commonwealth  o.  ChaM,  6  Cndt  248.  Some  hj-laws 
were  made,  pumiant  to  a  rtstate,  "to  prerent  uegroea  from  hiring  th^ 
time ; "  and  the  court  obeerred :  "  These  lawi  have  no  obligatorj  force  be- 
jrond  the  baandarj-  of  the  corporation ;  and  if  the  owner  of  a  ilaTe,  not  re- 
nding in  Nashville,  permit  his  sUve  to  go  at  huge  in  NuhTille,  the  onlf 
method  bj  which  the  corporation  conld  protect  itself  would  be,  to  take  hold 
-of  the  slave  and  indemnify  itself  either  bj  his  labor  for  its  vte,  u  the  State 
law  preacribos,  or  bj  ita  retuoing  Urn  in  custody  antil  the  master  sliall 
choose  to  discharge  him  by  the  payment  of  the  fine  imposed,  as  the  ordi- 
nance in  this  case  prescribes."  Hoggatt  v.  Blgley,  6  Humph.  !36.  See  also 
on  this  point.  Homey  v.  Sloan,  supra.  The  subject  of  by-laws  is  lully  and 
■«bly  discussed  in  the  excellent  work  of  Aogell  &  Ames  on  Corporationi,  to 
which  the  reader  is  referred. 

'  Sogers  D.  Jones,  1  Wend.  237 ;  ante,  §  5S,  note. 

■  Burke  u.Bell,  36  Maine,  317. 

*  Kosebangh  v.  Saffin,  10  Ohio,  81. 
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sction,'  tbey  cannot  have  a  practical  ibrce.^    Other  treaties, 
OD  the  other  hand,  require  no  such  action. 

§  58  c.  The  foregoing  sections  of  this  chapter  disclose  the 
Boarces  of  the  written  law.  Bnt  they  do  not  show,  what  is 
of  the  highest  importance,  nndet  what  rnles  of  interpretation, 
and  "by  what  processes  of  court,  it  is  enforced.  And  let  the 
reader  here  be  reminded,  that  this  is  a  matter  secondary  in 
interest  to  nothing  which  concerns  the  law..  In  respect  to 
the  interpretation  of  the  statutes,  the-  courts  have  immense 
power,  almost  equal  to  the  power  of  making  them  originally. 
For,  in  the  complication  of  human  afTairs,  and  the  limited 
grasp  of  the  human  intellect,  the  legislature  necessarily  over- 
looks many  of  the  new  manifestations  of  human  wickedness 
lying  in  the  futnre.  And  if  the  courts  had  no  power  of 
moulding  the  laws  to  suit  unforeseen  events,  they  would  not 
be  able  to  administer  justice.  More  than  this,  the  meaning  of 
the  legislatmre,  as  actually  applying  to  cases  foreseen,  is  al< 
ways  liable  to  different  interpretations.  And  the  common 
taw,  that  element  which  pervades  all  our  institutions  and  as- 
sociations, has  pA>vided  for  these  things,  in  its  rules  of  inter- 
pretation ;  which  rules  tbe  statutes  themselves  do  not  under- 
take to  change,  except  in  rare  instances  by  express  words. 
And,  said  Lord  Chief  Justice  Eyre:  "There  is  nothing  so  clear 
as,  that,  let  the  proposition  in  an  act  of  parliament  be  what 
it  may,  more  .or  less  distinct,  it  is  always  a  question  of  law, 
what  is  the  meaning  and  the  true  import  of  that  act  of  parlia- 
ment, and  whether  any  case  of  fact  that  can  be  stated  is  a 
case  that  comes  within  the  meaning  of  that  act  of  parliament. 
....  No  distinction  can  be  taken  in  this  case,  because  it 
happens  that  the  description  of  tbe  offence  in  the  statute  is 
comprised  in  two  or  three  words ;  the  law  may  be  clearer  upon 
that  account:  hut  the  role  of  construction,  with  reference  to 


*  Turaer  n.  American    Saptut   Misnonaij    Union,   6   McLean,  944. 
Sm  ante,  {  19.  ~ 
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tbe  question  whether  it  ahoold  he  takea  to  be  the  coostfoction 
of  law,  a  mere  matter  of  fact^  is  exactly  the  aame."  ^ 

§  59.  By  the  common  law  of  this  country,  all  statutes  take 
effect  from  their  passage;^  Id  other  words,  from  when  com- 
plete validity  Is  given  them  by  the  sanction  of  the  legislature, 
and  tbe  signature,  if  necessary,  of  the  executive."  ThisTole 
is  inexorable ;  and  it  ie  no  excuse  for  a  man  who  violates  a 
written  law,  that  no  intelligence  of  its  existence  could  possi- 
bly have  reached  him  then.*  In  Sngtand,  anciently,  the  rolls 
of  parliament  were  made  up  by  the  judges  after  its  adjooro- 
mentj  no  specific  dates  were  attached  to  the  several  acts, 
but,  as  Dwarris  says,  they  were  ** strung  together!'  into  one 
statute,  with  usually  only  mention  of  the  time  and  place  of 
the  meeting  of  parliament,  and  tbe  occasion  of  its  meeting.* 
They  were  all  therefore  holden  to  take  efieot  fiom  tbe  first 
day  of  the  session.^  Our  legislative  acts  bear  each  its  several 
date ;  and,  as  no  divisions  of  a  day  are  allowable,  they  go 
into  operation  from  the  first  moment  of  tbe  day  on  which 
they  receive  the  executive  sanction.'    These  rules  are  found 


>  Home  Tooke'9  case,  26  HoweU,  St  Tr.  1,  726. 

■  1  Kent  Com.  464, 455 ;  &Ulthew8  e.  ZsDe,  T  WlieaL  164,  211 ;  Heard 
V.  Heaid,  8  Ga.  S80 ;  The  State  t>.  Click,  S  Ala.  26 ;  Smet*  c.  Wetherbee, 
S.  U.  CharL  637;  Bathbone  v.  Bradford,  1  Ala.  312 ;  GoodseU  v.  Boroton, 
1  Scam.  566 ;  Temple  v.  Hays,  Monu,  9.  In  Johiuoii  v.  Mercbatidisei  2 
Pune,  601,  it  waa  aajd  that  a  statata  takea  effect  from  its  passage ;  a  private 
executive  instmctioii,  from  Qte  time  of  being  commanicated  to  the  person. 

*  la  Tennessee,  statutes  irhen  ugned  relate  back  to  the  time  of  their 
passage.    Djrer  ■>.  The  State,  Meigs,  237. 

*  The  Ana,  1  Galfis.  62;  Branch  Buik  of  Motnle  v.  Mnrphy,  8  Ala.  119; 
post,  S  239. 

*  Dwar.  Stat,  id  ed.  16,  81,  34,  36,  87,  460. 

*  The  Ann,  sapra. 

'  Matter  ofWelman,  20  Vt  661;  United  States  e.  WilMams,  P"ne,  261; 
Matter  of  Howes,  6  Law  Reporter,  297.  Contra,  Matter  of  RichaidsoD,  6 
Law  Beporter,  892.  Possibly  the  qnestian  is  still  open,  whether,  in  the  case 
of  a  penal  statute,  this  rale  is  not  (A>jectionabIe  as  rendering  it  export  facto 
in  respect  to  offences  committed  in  fact  at  an  hour  of  the  daj  earlier  tlian 
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sometimes  to  work  practical  hardships ;  and  therefore,  by  spe- 
cial prtfvisiODs  of  law  in  some  of  the  States,  statutes  do  not 
take  effect  until  a  certain  time  after  their  passage,'  or  antil 
Aeir  poblication.'  Of  course  the  act  itself  may,  as  it  often 
does,  fix  a  time  difTereat  from  the  general  mie,  when  no  con- 
stitntional  iabibition  stands  in  the  way.  Bat  when  the  in- 
tent is  to  fix  a  different  time,  the  words  showing  it  must'  be 
direct  and  miequivocaL^ 


■  tbat  on  vbicli  the  ttatate  «u  pawed.  Bee  United  Statei  v.  Williams,  Bnpra. 
la  People  c  CUric,  1  Cal.  406,  the  majority  of  the  court  held  the  day  to  be 
friable,  •■  reapecti  the  time  a  statute  goes  into  operation,  beiog  the  mo- 
mcDt  oT  ila  paaaage.  See  alM  United  States  v.  Arnold,  I  Gallia.  S4S  ;  Lang 
e.FhillipB,I7  Ala.  311;  Kiouu  t>.  O^ood,  19  Misso.  60.  • 

'  Coc^r  D.  Curtis,  30  Mune,  488. 

■  Tredway  v.  Gapin,  1  BlackC  199. 

'  Wheder  e.  Chubbnck,  16  SL  361. 
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CHAPTER    VIIL 

QENERAL  BDLES  OF  miERPRETATIOlT. 

SstTT.  aO-fll  0.  Introdactory  Conaideratlont. 

.   .  et-ei  a.  The  Title  sod  Pnambls. 

e6.  Other  Things  outoide  tin  Pnrvlsw. 

a-M  c  Oencrol  Itnles  coDcenilDg  the  Eiuutlag  Part. 

er-TS  b.  BemsialDB  Piriuta. 

§  60.  In  entering  on  the  subject  of  statutory  interpretation, 
we  must  cairy  in  cor  minds  the  fact  that  our  discassiou  con- 
cerns  tJie  criminal  law  distinctively,  not  the  common  law  at 
large.  But  the  rules  are  the  same  in  the  criminal  as  in  the 
civil  department,  except  that  a  few  relate  to  the  criming 
alone.  We  shall  therefore,  in  these  chapters,  bring  under 
review  most  of  the  doctriaen  of  this  entire  subject;  illastrat^ 
ing  them,  however,  by  references  chiefly  to  criminal  cases. 

§  61.  Preliminarily  to  our  investigation,  let  as  call  to  mind 
some  observations  from  a  book  not  properly  of  the  legal  class. 
"  No  sentence  or  form  of  words,"  says  the  writer,  "  can  have 
more  than  one  'true  sense;'  and  this  only  one  we  have  to  in- 
quire for.    This  is  the  very  haaia  of  all  interpretation 

Every  man  or  body  of  persons,  making  use  of  words,  does 
BO  in  order  to  convey  e  certain  meaning;  and  to  find  this 
precise  meaning  is  the  object  of  all  interpretation.  To  have 
two  meanings  in  view  is  equivalent  to  having  no  meaning, 

and  amounts   to   absurdity The   fictitious  law  case, 

composed  by  Pope  and  Fortescue,  as  having  ensued  in  con- 
sequence of  Sir  John  Sawie  having  bequeathed  to  hia  friend 
Mr.  Straggling  'all  my  black  and  white  horses,'  when  there 
were  found  six  black  hones,  six  white  ones,  and  six  that  were 
black  and  white,  or  pied  horses,  is  certainly  entertaining. 
[94] 


Di.itradb,  Google 


CHAP.  Ttn.]        QSHERAL  BCLES  OF  nrCERPBBTATTON.  §  63 

Yet  the  question  ought  never  to  have  arisen  'whether  the 
pied  horses  were  included  in  the  legacy,'  as  was  assumed  ,by 
those  gentlemen.  As  there  can  be  but  one  meaning  attached 
to  any  sentuice,  the  testator  could  not  have  meant  by  his 
worOs  all  black  and  all  white  horses,  and,  at  the  same  time, 
flU  black  and  white  horses.  The  only  difficalty  arising  from 
this  will  coidd  be  tfaie :  whether  the  testator  meant  to  be- 
qaeathe  to  Mr.  Stra^ling  all  black  and  all  white  borees,  or 
all  black  and  white  horses."  ^ 

§  61  a.  The  doctrine  in  other  language  is,  that  a  single 
form  of  words  cannot  be  interpreted  to  convey  a  duplicate 
meaning.  Thus,  if  one  should  aa'y,  that  his  time  and  money 
are  vaiuable,  he  cannot  mean  that  hia  mon^  is  valuable  in  a 
serious  sense^  and  his  time  ironically  bo;  though  he  may 
intend  to  be  understood  either  as  serious  or  as  ironical  in  the 
entire  expression.  And  if  the  le^slatare  should  direct  Ae 
officers  of  a  court  io  sU  or  stand  in  a  particular  emergency, 
the  meaning  conld  not  be,  that  a  part  of  them  might  sit 
while  the  rest  stood,  at  the  same  time ;  becaase  this  interpre- 
tation would  give  a  duplicate  sense  to  the  simple  expression. 
Or  if  the  ]»ovi&ioQ  were,  that  no  fees  be  taken  for  executing 
a  tnandamus  or  a  capias,  the  meaning  conld  not  he,  that  fees 
might  be  received  for  the  one  bnt  not  for  the  other ;  since 
here,  also,  a  duplicate  signification  mnst  be  drawn  &om  one 
compact  form  of  language  to  produce  this  result 

§  62.  The  object  of  all  rules  for  the  interpretation  of  statutes 
is  to  ascertain  the  meaning  of  the  legislature;'  or,  properly. 


'  tieber  L^al  and  Political  Henneneutics,  p.  66-88.  And  Bee  The  State 
tLL^iaaii,  SBUckf.  S30;  Reg.  f.  Hamilton,  1  Car.atE.312. 

*W]Ikiiifoii  tt.  LeUnd,  S  Pet  687,662;  Brown  cThorndike,  IS  I^cb.SSS, 
402 ;  Wm«low  v.  Kimball,  25  Maine,  49S ;  EUddick  v.  The  GoTernor,  1  Misso. 
UJ;  BeaU  p.  Harwood,  2  Uax.  &  J.  167 ;  The  Subkx  Peerage,  11  CI.  &  F. 
ii;  Kdvell  v.  Wlutaker,  1  Hich.  469;  Ogden  v.  StrODg,  2  Faine,  SS4; 
Ooeker  v.  Crane,  21  Wend.  211 ;  KHhj  Bank,  pedcioDen,  23  l^ck.  93 ; 
Opinion  of  the  JuHices,  3!  Pick.  &T1. 
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the  meaning  which  the  eabjects  of  the  government  ate  an- 
thorized  to  anderetand  the  legislature  intended.  We  are 
'  neither  to  inqture  of  the  individual  legidators  what  expori* 
tion  they  give  to  particular  worde ;  nor  to  consolt  the  journals 
of  the  legislature,  the  reports  of  committees,  the  speeches 
'  made  at  the  time  an  act  was  passed ;  ^  bat  to  look  solely  at 
its  language,'  illumined  by  the  light  of  all  the  drcumstances 
then  surrounding.'  In  looking  at  the  surrounding  circara- 
stances,  we  do  not  close  our  eyes  to  what  we  know  of  the 
history  of  the  country  and  of  the  law,  of  the  condition  of  the 
law  at  the  particular  time,  of  the  public  necessities  felt,  and 
of  other  like  matters.*  Consequently  we  do  not  confine  oar 
inspection  to  the  mere  words,  but  penetrate  through  tbem  to 
their  true  intent,^en  though,  in  some  instances,  it  be  found 
contrary  to  the  letter;'  for  Qui  haret  in  lUera  kteret  in  cortice, 
if  we  adhere  to  the  letter,  we  go  only  skin-deep  into  the  mean- 
ing."   It  must  be  remembered,  however,  that  the  legislature  is 


I  R^.  V.  Whittekar,  2  Car.  &  E.  636, 640 ;  B&ok  of  Pennaylnnia  v.  Coca- 
monveslth,  7  Uarrii,  Pa.  144 ;  Sonthira^  Bank  n.  Commonwealth,  2  Casej, 
446. 

*  "Intention  of  the  legisl&tore  apparent  upon  its  face,"  that  ii,  face  of  the 
act.  Witkinson  v.  Lelond,  2  Pet  827,  662;  People  v.  Ud»  Ins.  Co.  15 
Johns.  353,  3S0 ;  Barnes  i>.  The  Mayor  of  Mobile,  19  Ala.  707 ;  The  Pau- 
lina e.  United  States,  7  Cranch,  S3. 

•  Story  ConsL  §  406. 

•Bex  B.  Hodnett,  1  T.  B.  96;  Sibley  v.  SmiOi,  S  MicL  486 ;  Henry  tk 
Ulston,  17VL479;  poat,  g  6S. 

•  "  The  letter  kilieth,  but  the  spirit  giTeth  life."    2  Cor.  B :  6. 

*  Broom  L^.  Max.  2d  ed.  534 ;  Jackson  v.  Collins,  9  Cow.  89, 96 ;  People 
V.  Utica  Ins.  Co.  15  Johns.  358 ;  Minor  d.  Mechanics  Bank,  1  Pet  46,  64 ; 
Bac.  Ab.  SUtute,  I.  6,  S;  1  Bl.  Com,  61 ;  The  State  n.  SsTsge,  32  Maine, 
583 ;  1  Domat,  Cnsh.  Ed.  p.  S4 ;  Eyston  v.  Stndd,  Plow.  459,  4S5,  where  it 
is  Bud :  ■'  It  b  not  the  words  of  the  law,  bat  the  internal  sense  of  it,  that 

'makes  the  law;  and  out  law  (like  all  otlien)  connitsof  two  parti,  namely, 
of  bod)  and  soul,  the  letter  of  the  law  is  the  body  of  the  law,  and  the  mnaa 

and  reason  of  the  law  is  the  soul  of  the  law; and  it  often  happens 

that  when  you  know  the  letter  you  know  not  the  sense,  for  someljiiiea  the 
sense  is  more  confined  and  contracted  than  the  letter,  and  sometimeB  it  ia 
more  large  and  extensive ; "  Dwar.  Stat  2d  ed.  552 ;  Holbrook  v.  Holbrook, 
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presamed  to  nnderatand  the  rules  of  tfae  common  law  for 
aBcertaiaing  its  meaning;  and,  omitting  to  prescribe  other 
tales,  to  intend  the  coorte  shall  fc^ow  tbem.^  Let  us  see 
vhat  they  are. 

^  62  o.  Before  contemplating  these  rules  specifically,  we 
may  advert  to  a  general  consideration  regarding  them.  In 
ancient  times,  tbe  courts  appear  to  have  taken  greater  Ubet- 
ties  with  the  words  of  statutes  than  tfaey  take  now,  — a  dif- 
ference rather  of  practice  than  of  theory ;  for  the  same  doc- 
trines established  then  prevail  stilL  And  the  judges  of  tbe 
present  day  diflfer  in  their  application  of  the  rules  to  particn* 
lar  cases,  while  the  rules  themselves  are  held  substantially 
alike  in  all  our  tribunals.  Because,  in  the  latitude  of  mean- 
ing authorized  by  the  structure  of  our  language  for  each  par- 
ticular wOTd  and  combination  of  words,  there  is  room  for  dif- 
ferences of  opinion ;  while  the  natural  diversities  in  men's 
minds  open  still  further  ground  of  difference ;  and  the  diversi- 
ties of  meatal  education,  still  farther.  So  the  language 
slightly  changes  from  age  to  age,  presenting  apparent  changes 
of  interpretation  wheiie  none  truly  exist.  • 

'  §  63.  A  trtatute'faas,  or  may  have,  besides  the  body  of  it,  a 
title  and  a  preamble.  Anciently,  acts  of  the  English  parlia- 
ment did  not  have  titles,'  but  the  practice  of  entitling  them 
commenced  in  about  the  eleventh  year  of  Henry  VIl."  The 
title  is  regarded  as  strictly  not  a  part  of  the  act,  being  likened 
to  tbe  title  of  a  book,  which  is  not  a  part  of  the  boQk;*  and 


1  FKk.  Si»,  S64 ;  Cbiuch  t>.  Crocker,  8  Maat.  17,  31 ;  He  State  «.  Lane,  8 
bed.  356. 

■  Commonwealdi  v.  ChnrcIuU,  2  Met  118, 124  ;  The  Btate  v.  Brooks,  4 
Conn.  446;  ante,  §  58  c. 

*  Attomef-General  v.  Wej'moatli,  Amb.  30,  23. 

■  Dwar.  SUt.  2d  ed.  SOO.  I'he  date  is  so  stated  bj  Dirarris  \  but  the  true 
tiew  Mems  to  be,  tbat  tbe  practice  came  graduallj  into  vse,  beginning  at  a 
ibU  eartier  period.  And  see  IS  Howell  St  Tr.  743,  note;  1  Bl.  Com.  163. 
See  ante,  §  59. 

•  llillt  0.  Wtlkins,  6  Mod.  63 ;  Cbance  v.  Adams,  1  Ld.  Rajm.  77 ;  Sex  r. 
TOU  I.  9  [  97  ] 
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perbaps  in  England,  where  "  it  is  nsnally  framed  only  by  the 
clerk  of  the  house  in  which  the  bill  first  passes,  and  is  seldom 
read  more  than  once,"  ^  it  shonld  have  less  weight  in  qoe^ 
tions  of  construction  than  in  this  conntry.  The  doctriae 
seems  indeed  to  have  been  ther&  held,  that  it  cannot  be  taken 
at  all  into  the  consideration.'  Yet  according  to  the  bettm 
opinion  there,  certainly  here,  it  may  be  referred  to  as  shedding 
some  Ught  upon  the  legislative  intent;^  and,  as  the  general 
Intent  when  clear  controls  particular 'words,*  so  the  title  may 
thas  restrain  Uie  purview  of  the  act  itself.^  But,  fiirther  than 
as  manifesting  the  legislative  intent,  it  can  have  no  force;  and 
ordinarily  if  the  words  of  the  enacting  clause  are  larger  ia 
meaning  than  those  of  the  title,  they  will  prevail,  even  in  a 
penal  statute." 

§  64.  The  preamble  too,  like  the  title,  is  properly  not  a 
part  of  the  statute  ;T  yet  it  may  show  the  motives  and 
inducements  for  its  enactment;  and  thus,  in  a  doubtful  case, 
have  decisive  w^ght^    But  where  the  body  of  the  act  is 


Witliams,  1  W.  BL  93,  9.5 ;  Bradford  t>.  Jonea,  1  Ud.  851 ;  Ogden  v.  Strdng, 
2  feiae,  684  \  The  Sbt«  v.  Wekh,  »  Hawks,  403.  ' 

>  Dwar.  Stat  2d  ed.  501. 

•  Attoriiej-G«iieral  v.  Weymouth^  Amb.  20,  22. 

■  Rex  V.  Cartwright,  4  T.  K.  490 ;  Stradling  v.  Morgan,  Bow.  199,  203; 
Bex  V.  Gwenop,  3  T.  R.  133,  137 ;  Dwar.  Stat  2d  ed.  fiOl,  602 ;  'Hie  Slate 
V.  StepheuKui,  2BaiIe7,5S4;  BargeUe.  Bui^tt,  1  01iio,4S9-,  Chesapeake 
and  Ohio  Canal  if.  Baltimore  and  Ohio  Kailroad,  4  Gill  &  J.  1,  90,91} 
United  States  v.  Fieher,  t  Cranch,  358,  SSS ;  The  State  v.  Fields,  3  BaU<7^, 
554 ;  The  State  v.  Smith,  Cheves,  157  ;  Bradford  v.  Jonee,  I  Ud.  351 ;  Og- 
deo  t>.  Strong,  2  Fune,  584. 

'  Ante,§S2;  post,  $  65,  66,  HI,  112. 

•  United  States  v.  Palmer,  3  Wheat  610,  681 ;  The  SUte  v.  Stephenson, 
!  Bailey,  834. 

•  United  States  v.  Brigga,  9  How.  U.  S.  851 ;  Bwtl«tt  s.  Ubrris,  9  Port 
266 ;  Blue  n.  UcDuffie,  Busbee,  181. 

'  Mills  0.  Wilkins,  e  Mod.  68. 

'  Milli  0.  Wilkins,  supra ;  Maaon  s.  Armitage,  IS  Tea.  25,  86 ;  Crespigay 
*.  Wittenoom,  4  T.  K.  790,  793 ;  Gray  t>.  Soanes,  3  Jnr.  1040 ;  The  Salter*' 
Company  v.  Jay,  3  Q.  B.  109 ;  Fellowes  v.  Clay,  4  Q.  B.  SIS,  S39. 
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clear,  this,  thoagb  more  extenBive  than  the  pieamble,  will  (Ve- 
vmil  ovei  it,  inatead  of  being  restrained  by  it^  The  same  doo- 
«trine  applies  to  the  preamble  au  to  the  title :  we  look  to 
such  inbodoctory  matter  for  the  general  intent  of  the  legisla- 
tnre;  that  is,  the  reasons  and  principles  on  which  the  law 
proceeds.^  It  has  been  said,  that  the  preamble  cannot  extend 
the  enacting  claase,^  bat  in  a  doubtful  coae  may  restraiii 
it,* — {mipositions  which  we  should  be  caatioua  abpat  accept- 
iog  in  a  sense ,  too  unqualified."  For  a  minate  examiDation 
of  them  would  lead  us  into  many  diatinctionB ;  involving  the 
inquiry,  ho^v  far  particular  words  may  be  extended  or  re^ 
stricted  by  ibe  general  intent,  a  question  reserved  for  a  chap- 
ter further  on. 

^  64  a.    The  true  view  in  respect  both  to  title  and  preamble 
appears  to  be,  that,  on  the  question  of  cogatmiag  the  statute, 


I  Pattiatai  t>.  Bankei,  Cowp.  640,  US  ;  I^eei  c.  Sumner^U,  1 7  Ves.  508 ; 
Mace  V.  Cammel,  Lo&l,  782;  Batler  o.  The  State,  S  McCord,  SHS  ;  Bex  v. 
KtAt,  3  Eaat,  107 ;  Rex  v.  Alhos,  6  MixL  136,  144 ;  Holbrook  v.  Holbrook, 
1  Rck.  248,  251 1  Lvdter  v.  Toung,  3  Har.  &  J..  69 ;  The  State  v.  Findley, 
1  Brev.  107;  Blue  v.  MoDoffie,  Biubee,  131. 

*  United  States  v.  Webiter,  Daveia,  D.  C.  98 ;  Fowler  v.  The  State,  5  Daj, 
81;  Graf  tL  Soanea,  2  Jur.  1040 ;  Fraf  p.  Edie,  1  T.  S.  313;  Rex  o.  Corrj-, 
9  Eait,  372.  And  see,  aa  to  both  tide  and  preamble,  1  Kent  Com.  460; 
Salkeld  V.  Johnston,  1  Hare,  196,  207;  Bex  v.  Sutton,  4  M.  &  S.  &S2;  Hal- 
ton  v.  Core,  1  B.  &  Ad.  S98,  S9S.  Recitatiops  of  facta  in  the  praamblft 
are  deemed,  to  Kme  extent,  cOHclnnTe  evidence  of  the  &cti  recited. 
Sedgw.  Stat  Law,  66 ;  Rex  v.  Sutton,  4  M.  &  S.  S32 ;  Elmondorff  p.  Caf- 
■mchael,  3  Litt.  472.  'Aato  reiolutioni  of  the  tegidature,  aee  Commiadonen 
iLThe  State,  9  Gill,  879. 
■Bwar.  Stat.  2d  ed.  660. 

<  Dwar.  Stat  2d  ed.  661 ;  Bynlt  v.  BoUe,  1  Atk.  16S,  1T4, 182.  Coatra, 
Copeman  o.  GttBuit  1  P-  Wms.  814,  320. 

•  Id  Bex  o.  Ptercef  8  Id.  &  S.  62,  66,  Ellenborongfa,  C.  J.,  mid :  "  In  a  vait 
tnmber  of  acta  <rf'  parliament,  althon^  a  particnlar  mischief  is  recited  in 
die  preamble,  yet  the  legialadre  provisioDi  extend  far  beyond  the  miscluef 
recited.  And  whether  the  words  aball  be  restnined  or  not  mutt  depend  on 
a  6ir  exposilioo  «f  the  particQlar  statate  in  each  particnlar  caa«,  and  not 
upon  any  nniveTsal  mle  of  ctHutructJOD."  And  see  Traeman  v.  Lambert,  4 
}Lh8.2U,  289. 
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vecitatioDB  of  fects,  of  reasoDs,  aod  the  like,  foand  in  tJieiii, 
are  to  bo  taken  as  concIusiTely  correct.'  Such  loatter,  how- 
ever, is  to  have  no  other  weight  than  ia  given  it  in  other  case^ 
of  construction,  where  it  comes  to  the  knowledge  of  the  jadge 
through  other  means. 

^  65.  Having  thos  disposed  of  the  title  and  the  preamble, 
the  inqoiry  next  ariHs,  to  what  else,  oatside  the  act  itaelf,' 
we  may  look  to  determine  its  meaning.  And  perhaps  uo 
better  rule  can  be  given,  than  to  suppose  ourselves  standing 
where  the  lawgiver  stood,  fully  endowed,  we  most  also  sop- 
'  fiose,  with  knowledge  and  wisdom  ;  then,  after  contemplating 
the  words  of  the  act  itself,  to  take  into  our  view  all  those 
facts  and  circumstances  which  it  thus  appears  would  prop- 
erly have  influenced  him  in  its  passage.  We  must,  for  ex- 
ample, consider  what  was  the  la,w  before,^  which  Ix)rd  Coke 
aays  is  "  the  very  lock  and  key  to  set  open  the  windows  of  the 
statute  ;"  *  the  mischiefagainst  which  the  law  did  not  provide; 
the  nature  of  the  remedy  proposed ;  and  the  true  reason  of 
the  remedy.'  Great  public  interests  will  not  needlessly  be 
pat  at  hazard  by  the  interpretation  ^ven;°  and  even  consid- 
erations of  private  hardship  may  be  taken  into  the  account^ 
For  these  several  purposes,  we  may  take  into  view,  as  jnst 
seen,  what  is  said  in  the  title  and  preamble ;  but  we  may 
also  consult  any  other  source^  of  a  nature  proper  for  the  cog- 
nizance of  the  courts]^    Thus  we  may  learu  the  mischief 


>  Ante,  g  et,  note.  * 

*  Ante,  §  63. 

■  Bac.  Ab.  Statntes,  I.  4 ;  Dw.  Stmt  2d  ed.  fi63,  S64. 

*  2  lust.  308. 

•  Heydou'B  caM,  S  Go.  T;  Window  v.  Kimbnl],  35  IhUne,  493  ;  Pi»^  t>. 
£die,lT,B.&18;BeEii.Uodiiett,l  T.  B.  SS,  100;  IvBL  Cool  67;  Jortin 
V.  Soudteastera  Bulvajr,  3  £q.  Bep.  281,1  Jur.,  K.B., 813,81  Ei^.L-ftEq. 
310. 

'  People  V,  CotnmiBmonen,  B  Scmb.  IftS. 

I  Collins  V.  Canaon,  :■  Md.  COI ;  poft,  §  Be.  • 

■  United  States  t>.  Wetnter,  Daveis,  D.  C.  S8. 

•  1  GieeoL  Et.  §  i-fi. 
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**  from  atK  knowledge  of  the  state  of  the  law  at  the  time,  and 
of  the  practical  grievances  generally  complained  of."  ' 

§  66.  Coming  then  to  the  parriew  of  the  act  itself,  we  are 
BO  to  constme  it,  if  possible,  that  its  several  provisions  will 
harmonize  with  ita  general  intent ;  *  that  every  w'ord  will  have 
a  meaatng,  leaving  no  useless  vords ; "  that  no  clanse  will  be 
repugnant  to  another  clanse,  bnt  that  the  whole  may  stand ;  * 
that  neither  absurdity  follow,'  nor  injnsttce,*  nor  even  great 
ineonvenience,^  nor  other  consequence  which  the  legislature 
evidently  did  not  intend;^  that  it  do  not  open  the  door  for 
litigation  ;'  that  it  be  not  rebtospective ; ''^  and,  on  the  other 


■  Ljde  p.  Banud,  1  M.  &  W.  101, 114.  And  lee  The  State  ».  Smith', 
CbexM,  157.  * 

'  Dwar.  Stat  2d  ed.  S8S,  S»T ;  Arthar  t>.  Bokeuham,  11  Mod.  148, 161 ; 
IfendoD  c  Worceiter,  10  Pick.  SS5,  S43 ;  ComiDonwealtli  o.  Cambridge  20 
FicL  267,  211 ;  Umted  States  v.  Fnher,  2  Craoch,  858,  899 ;  The  State  v. 
Stnuoii,  17  Maine,  154;  Holbrook  v.  Hdbrook,  1  Pick.  248;  Liviogstoa  ol 
Iim&iu^oIm  Innirance  Co.  6  Blackfl  133 ;  Jackson  v.  Collins,  8  Cow.  S9,  96 ; 
Tbe  State  v.  Smitii,  Chevca,  157 ;  Commonwealth  v.  Slack,  19  Pick.  904 ; 
'Wibofi  o.  Biacoe,  6  Eng.  44. 

*  Bac  Ab.  Statute,  L  2 ;  Fowltei^  cbm,  11  Ca  29,  34  a ;  Rawgon  v.  The 
State,  19  Conn.  292  ;  WilMm  t>.  Biacoe,  6  Eng.44;  United  StSteil  c  Warner, 
4  ]lcLean,4fi3 ;  Opinion  of  Ibe  Jnilicea,  23  Pick.  571, 673 ;  A  Home;- General 
«.  Detroit  anH  Erin  Plank  Road,  2  Mich.  138 ;  Den  v.  Doboig,  1  Harrison, 
t85 ;  Hatcben  v.  Niblo,  4  Blackf.  148 ;  Green  v.  Cheek,  6  Ind.  105. 

*  Dwar.  Stat  Sd  ed.  568,  577,  57S,  G94  ;  1  Bl  Com.  88. 

*  1  BL  Com.  91 ;  Dwar.  Stat.  2d  ed.  587 ;  Kex  e.  Banbniy,  1  A.  &  £.  186, 
'    142;  ConuDOnwealth  v.  Loring,   8  Pick.  370;   Haror  of  Jeffersonville  K 

Weems,  5  Ind.  647;  Henry  v.  Tdston,  17  Tl.  479. 

*  Hagdalen  CoU^;e  case,  11  Co.  66,  78  6 ;  Co.  Lit  360 ;  Conunonwealth 
t.  Slack,  19  Pick.  304;  Heade  t>.  DeputjUardial,  1  Brock.  324;  Munsy  v. 
Gttwm,  15  How.  U.  S.  421 ;  Ham  t>.  McClawi,  1  Baf,  93y  98. 

'  UiDted  Statae  n  FiAer,  3  Crancb,  368,  886 ;  Hughea  v.  Hogbea,  Cart 
115,  133;  Ajrers  v.  Knox,  7  Mass.  306,810;  Fntnam  v.  Lougle;,  11  Rok. 
487, 490;  ante,  §60. 

*  Stowel  p.  ZowA,  Plow.  859,  865 ;  Arthur  e.  Bokenham,  It  Mod.  148, 
161 ;  McDmnot  v.  LoriUatd,  1  Edw.  Cfa.  278,  376 ;  Ajtm  t^  Knox,  7  Man. 
806 ;  Dwar.  SUt  3d  ed.B98;  The  State  v.  Harimess,  1  Brer.  376. 

*  Gale  V.  Laurie,  5  B.  &  C.  156, 164. 

"  ThMi^son  n.  Lack,  8  C  B.  540,  651 ;  Bishop  Mar.  &  Dit.  f  803,  SOS 
»•  [101} 
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band,  that  it  be  neither  elnded'  nor  its  parposes  defeated.* 
Worda  and  e^pressioDB  inaccurately  need  will  receive  the 
sense  intended,  where  it  appears  on  the  whole  face  of  the  act' 
Ail  its  parts,*  and  all  acta,  "  thoagh  made  at  different  times 
or  even  expired "  ^  or  repealed,"  toaching  the  same  matter) 
must  betaken  together;^  and,  if  one  part  standing  by  itself  is 


Moon  u.  Durden,  2  Excb.  23,  12  Jur.  138 ;  Plumb  v.  Sawyer,  21  Conn. 
351 ;  Hooker  v.  Hooker,  10  Sm.  &  At  099 ;  Bruce  t.  Sctiuyler,  4  Gi]m&n> 
S21 ;  Bamet  n.  Major  of  Mobile,  19  Ala.  707 ;  Torrey  d.  CorlifB,  SS  Haiae, 
833  ;  Murray  e.  Gibson,  16  How.  U.  S.  421,  4SS;  Pritchaid  v.  Speacer,  S 
CaMLlnd.'4S6;  Garrett  n.  Doe,  1  Scam.  885 ;  Qaackenbuabf.DaIlk^  1  Denio, 
128;  Has^nge  v.  Lane,  IS  Maine,  134;  Forsylh  r.  Marbury,  B.  M.  CharL 
S24  ;  GuanI  v.  Rowan,  2  Scam.  499 ;  Daah  v.  Van  Kleeck.  7  Johna  477 ;  Van 
Schmidt  r.  Handngton,  1  CaL  5S  ;  Mason  v.  Finch,  2  Scam.  223  ;  Alexander 
c.  \VorthingtoD,  S  Md.  471  ;  BelleTille  Railroad  k.  Gregory,  13  lU.  20; 
Stewart  o.  The  State,  18  Ark.  710. 

'  2  Rol.  t!7 ;  Dwar.  Stat.  2d  ed.  368 ;  Moore  s.  HtMWy,  Hob.  93,  87 ; 
Magdalen  CoUege  case,  11  Co.  66,  73  b;  Powlter'a  case,  11  Co.  89,  34  a; 
Winter  v.  Jones,  10  Ga.  IBO  ;  Anonyoioug,  12  Ca  89. 

■  Thompaoa  v.  The  State,  SO  Ala.  M ;  Coc^  t>.  CommiHionen,  6 
McLean,  112. 

■  Bex  V.  Bullock,  1  Taunt.  71 ;  Crocker  v.  Crane,  SI  Wend.  311 ;'  Alex- 
ander V.  WorthingtAD,  0  Md.  471 ;  Erwin  v.  Moai«,  15  Ga.  SGI. 

*  Bac.  Ab.  Statute,  1. 2 ;  Adami  o.  Woods,  S  Cranch,  886,  841 ;  Commoti- 
wealthu.  Robertson, 3  Cu«h.43S;  Magraderi;.Carroll,4  Md.  335;  Torrance 
V.  McDougald,  12  Ga.  526 ;  Ogden  v.  Strong,  2  Paine,  584 ;  Brown  v.  Wright, 
1  Green,  N.  J.  240 ;  Matter  of  Murphy,  3  Zab.  180.  In  reference  to  thia 
rule  it  was  observed  in  Manachusetts,  that  the  EoTiaed  Statute*  iret«  all 
paMed  at  one  time,  and  so  constitute  one  aoL    Commonwealth  v.  Coding, 

3  Met  ISO.    Such  ia  aud  also  to  be  the  rule  reqiecting  statutes  passed  at    * 
one  session.    Peyton  c.  Uoseley,  3  T.  B.  Uonr.  77. 

*  Lord  Ifaosfield  in  Bex  v.  Loxdale,  1  Bur.  445, 447 ;  Coleman  v.  David- 
ton  Academy,  Cooke,  258. 

*  Church  V.  Crocker,  8  Mass.  17,  21. 

'  1  Bac.  Ab.  Statnte,  I.  3  ;  Dwar.  Stat  2d  ed.  569 ;  Duek  r.' Addington, 

4  T.  R.  447,  4S0 ;  Ex  parte  Drydon,  S  T.  B.  417,  419 ;  Ailedrary  v.  Fatti- 
Bon,  1  Doug.  28,  30  ;  Mendon  v.  Worcester,  10  Pick.  S35,  242 ;  Goddard  v. 
Boston,  20  Pick.  407,  409  ;  Wile  v.  CcnnmoDwealtfa,  2  Met.  408 ;  Howlett  n. 
The  State,  5  Yerg.  144 ;  Holland  t^  Makepeace,  8  Mats.418,  423 ;  Hdfaraok 
V.  Holbrook,  I  Pick.  248,  3S4 ;  The  Sute  v.  Baldwin,  3  Bailey,  541 ;  The 
Stale  o.  Fields,  3  Bailey,  SS4 ;  Hayer  o.  Bond,  3  Mass.  39E  ;  White  v.  John- 
son, 28  Missis.  68 ;  Rex  v.  Morris,  1  B.  &  Ad.  441 ;  The  State  v.  Wilbor,  1 
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obscnre,  it  may  be  aided  by  another  part  which  is  cleor.^  In 
fike  maDoer,  a  statate  is  to  be  cons^ed  in  connection  with 
tbe  eoDstitatioD.* 

66o.  Tbe  roles  BcmmaTily  stated  in  the  last  section,  Kke 
sU  other  mles  of^statntory  interpretation,  indicate  the  course 
in  ody  cases  of  donbt.  Like  all  other  rules  also,  they  are  to 
be  oontemplBted  each  in  reference  to  the  others,  and  to  what- 
erer  else  a  sonod  judgment  may  bring  to  tbe  solution  of  tbe 
paiticntar  qoestioo.  For  example,  though  one  mie  forbids 
Btatotes  to  be  constraed  retrospectively,  still  some  statutes 
are  applied  to  past  transactions,  even  where  their  words  are 
not  express  to  this  effect.^  Thus,  according  to  the  better  view 
as  one  of  principle,  perhaps  not  tbe  better  sastained  by 
aathority,  divorce  laws  should  be  interpreted  to  include  tfainga 
done  ]»eviaus  to  their  enactment;  because  the  reasons  for 
Rich  laws  apply  equally  to  past  transactions  as  to  present 
and  future.*  And,  generally,  enactments  concerning  the  pro- 
cedure in  coarts  are  construed  to  embrace  canses  of  action 
already  in  being.^ 

^  66  b.  Besides  the  general  rules  mentioned  in  the  section 
before  the  last,  there  are  some  others,  leading  likewise  to  the 


EI  199;  De  Onnu  case,  10  Mftrt.  La.  1S8,  172;  People  it.  Hart,  1  Miclt. 
MT;  Hm  State  v.  Gflrtliitwte,  S  Zab.  143;  The  Harriet,  I  Storr,  391  ; 
Srau  V.  Searte^  l  Stn.  &  M.  690;  The  State  v.  Uuter,  5  Md.  11; 
TJoited  Statei  v.  Freeman,  3  How.  U-  S.  5S6  ;  Hajee  r.  Hanton,  12  N.  H. 
181.  A  tfatotor^  rule  mtitt  be  construed  in  harmony  nith  the  -whole  sjb- 
ttm  of  laws  of  which  it  fbnni  a  part.    McDougald  v.  Donghertj,  14  Ga. 

iu. 

'  Bex  r.  Palmer,  1  Leach,  4th  ed.  S5S,  S59  ;  Commoavealth  v.  Stiui,  19 
rSct  304 ;  Crttti^gaj  v.  Witlanoom,  4  T.  a  790. 

■.Ed(7ii%e  p.  Tbe  State,  SS  Ala.  80. 

'  See  VTatking  v,  Haight,  18  Johiu.  188 ;  People  v.  CamftI,  S  Seld.  463 ; 
Ftqils  V.  CUrk,  8  Seld.  885 ;  Tan  Schmidt  v.  Huntingtoa,  1  Cal.  59. 

'  Bbbop  Har.  and  Div.  %  808. 

'  Post,  \  102,  108 ;  Mercer  v.  The  State,  17  Ga.  146 ;  Jacqnba  v.  Com- 
UMwealtk,  9  Ciuh.  %T9. 

[103] 


Di.itradb,  Google 


§  66  c  LEGiL  mrmpBmATiov.  [book  n. 

legislative  meaning;  not  rules,  however,  of  mncb  practical 
importance.  Thus  Chancellor  Kent  mentions,  that  "  where 
the  expression  in  a  statute  is  special  or  particnlar,  but  the 
reason  ia  general,  the  expression  should  be  deemed  generaL"  ^ 
Bat  this  is  only  one  application  of  the  docttine,  that  the 
entire  enactment  must  be  examined,  and  the*  legislative  intent 
drawn  from  the  whole.  Another  proposition  is,  that,  wbeie 
a  mistake  appears  on  the  face  of  the  act;  for  instance,  a  mis- 
nomer of  a  person  or  corporation ;  which  mistake  can  be  cor* 
rected  by  other  parts,  the  courts,  in  conslruing  it,  will  malce 
the  correction,* —  another  application  also  of  the  doctrine  of 
looking  at  the  whole  enactment  Again ;  the  word  "  all "  is 
often  restrained  in  meaning  by  its  context,  or  by  the  general 
object  of  the  provision.^  But  ordinarily  the  langnage  is  to 
be  understood  according  to  its  common  signification ;  as,  for 
instance,  if  general  terms  are  employed,  they  are  to  receive 
their  general,  not  restricted,  sense.*  And  so  a  legislative 
power  to  purchase  "  any  property "  extends  to  real  estate 
as  well  as  personal' 

§  66  c.  Moreover  "  the  penal  statutes  of  each  State  most 
be  constraed  as  being  applicable  only  to  offences  committed, 
within  its  own  borders,  unless  it  appears  affirmatively  that 
the  intention  wa«  otherwise."  ^  So,  "  in  England,"  says  Mr. 
Sedgwick,  "it  is  held  that  words  of  a  statnte  applying  to 
private  rights  do  not  affect  those  of  the  crown."  ^  Wherefore, 
and  for  other  reasons,  our  conrts  hold  that  statutes  of  limita- 
tion run  not  against  the  State  or  United  States,  unless  by 


■  1  Kent  Com.  46£,  referrioK  to  Beawfage'a  case,  10  Co.  99  b,  1016.  6«e 
also  WlU&ms  ti.  McDonal,  4  Chand.  65. 

*  BLanchard  v.  Spiague,  3  Sumner,  279. 

*  Fhillips  r.  The  State,  16  Ga.  SIS. 

'  Jones  0.  Jones,  18  Maine,  SOS.    And  see  Alexander  v.  Worthington,  5 
Ud.  471 ;  Bartlett  v.  Moms,  9  Port  266. 

*  DeWitt  V.  San  Franciaco,  2  Cal.  289. 

'  People  I..  C«sar,  1  Parker,  44S,  447;  port,  J  86. 
'  Sedgwick  Stat.  Law,  86.     See  Commonwealth  t>.  Boston  &  Maine  Rul- 
ro4d,  S  Ciuh.  25 ;  United  Stat^  v.  Weise,  3  Wallace,  Jr.  7S ;  post,  S  86. 
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express  words ;  ^  neither  does  lapse  of  time  create  tbe  presniBp- 
tioD  of  the  payment  ot  a  debt  due  to  ttie  goTernment.^  A 
coDstraction  giren  by  the  aages  of  the  law  when  the  act  was 
passed,  or  aooa  after,  canies  much  weight;^  and  so  on  the 
liks  gronnd  does  a  l^tslative  exposition^  And  long  usage 
by  the  courts,  even  without  ao  expr^s  adjudication,  is  to  be 
regarded.  For  "  though,"  said  L(»d  Kenyon,  C  J.,  "  where 
the  words  of  an  act  of  parliament  are  plain,  it  cannot  be 
repealed  by  non-user,  yet,  where  there  has  been  a  series  of 
practice,  without  any  exception,  it  goes  a,  great  way  to  ex- 
plain tbem  where  there  is  any  ambiguity."  ^  If  there  has  been 
a  sing^  deciuoQ  of  tbe  question,  it  most  be  followed  unless 
deaHj  wrong.  And  a  Beries  of  erroneous  deciaiooa  may 
hind  where  a  dngle  wrong  decision  would  not* 

§  66  (^  Concerning  the  interpretation  of  onr  State  and 
national  constitutioas,  little  need  be  said ;  since  we  are  not 
teeating  specifically  of  them.  The  general  doctrine  ia,  that 
they  are  to  be  expounded  in  the  same  way,  and  according  to 
the  some  mlea,  as  the  statutes;  only,  being  popular  instm- 
menti,  a  less  tedimcal  sense  is  to  be  giTCn  to  their  words  and 
phrases.'  There  is  not  however  much  practical  difference, 
even  in  this  respect.  Technical  legal  language,  wherever 
used,  has  generally  but  one  signification ;  and,  if  popular 
laoguage  is  found  in  a  statute,  it  receives  its  popular  meaning. 

§  66  e.  YarioDs  other  rules  will  be   found  interspersed 


>  F«st,  S  86  sad  note;  United  StatM  v.  Wiltianu,  S  MuLewa,  1S3 ;  The 
SMC  c.  Fleminft  19  Wmo.  607 ;  Briiufield  tr.  C&rter,  3  KeU)>,  14S ;  McEee- 
haa  r.  CotnnioiiwMlth,  3  Barr,  151  i  Uniled  StaUa  v.  DaVa,  &  McLean, 
483;  United  States  n.  Hoar,  2  Maaon,  311. 

*  United  States  e.  WilUams,  5  Mcl.«aa,  ISS. 

'  Sedgw.  Stat  Law,  ifil ;  anio,  §  OS;  poet,  S  1S8. 

*  Sedgw.  Stat  Law,  SffS. 

*  Liogb  V.  Keot,  3  T.  B-  363,  864 ;  lee  port,  S  16S. 

*  Aula,  5  23,  21 Q,  S7,  ar  a ;  Commaairealth  v.  Miller,  C  Dana,  330. 

'  Mantr  V.  Tbs  State,  7  Md.  135 ;  Greencasllo  Towodiip  v.  Black,  i  lad. 
K7;  The  State  tr.U«ce,fiUd.S87. 
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throogh  onr. succeeding  chapters;  bat  the  for^oiog seetiona 
ptesent  a  general  sninniary  of  doctrines.  Let  as  now  con- 
sider  some  — 


^mainif^  Joints. 

§  67.  A  decent  regard  must  be  paid  to  the  language  of  the 
legislature,  though  it  does  not  convey  the  idea  we  think  it 
should.  We  cannot,  to  make  it  suit  our  views,  import  into 
it  words  not  used  by  the  lawmakers ;  ^  we  cannot  control  it, 
when  unambiguous,  though  it  does  not  accord  with  our 
opiaions  of  what  should  be;^  and,  in  those  cases  in  which 
we  may  bend  the  meaning  of  particular  words  and  phrases  to 
the  general  intent  or  the  like,  there  is  a  degree  beyond  which 
this  meaning  will  not  bend.*  The  degree  differa  in  differ- 
ent circumstances ;  and  to  ascertain  the  circumstances  and 
the  degree  is  one  of  the  leading  objects  of  our  chapters  on 
statutory  interpretation. 

§  68.  The  woidti,  when  not  technical,  are  to  be  nnderstood 
in  their  common,  popular  sense.*  But  regard  should  be  had 
to  the  foregoing  rules;  especially  should  be  conaidered  the 
connection  in  which  tiie  words  are  used,  and  the  subject 


>  Pmr.  StetSded.  979;  King  v.  Bnrrell,  IS  A.  ft  E.  460,468;  Lamond 
V.  Fiffe,  S  Q.  B.  910 ;  Bex  v.  Yandeleer,  t  Btra.  69 ;  Rex  v.  Pertiro,  !  A.  & 
E.  S7a,  S80 ;  Bloxsm  v.  Elsee,  6  B.  &  C.  169,  176 ;  post,  g  88. 

*  Bidwell  V.  Wliittaker,  1  Hich.  469 ;  Bartlett  v.  Morris,  9  Fort  !66  ;  Sib- 
ley p.  Smith,  2  Hich.  466  ;  Green  t>.  Cheek,  5  Ind.  109. 

*  FDtDam  V.  Lon^,  11  Kck.  487,  490 ;  Fitman  v.  Flint,  10  Kck.  604, 
SOS;  Reg.  v.  Simpeon,  10  Mod.  841,  S44;  Rex  v.  Th«  Poor  L&w  Commia- 
■ionera,  6  A.  &  E.  1,  7;  Rex  n.  Sudce  Dunerel,  7  B.  &  C.  983;  Dwu.  Stat 
2d  ed.  989  et  eeq.  999,  998 ;  United  Statei  v.  Warner,  4'HcLean,  463. 

'  Dwar.  Stat  ad  ed.  973 ;  The  State  v.  Blythe,  3  McCord,  363 ;  Macj-  r. 
SajukOnd,  9  Pick.  285;  Allen  r.  Harford  Iiisnranc«  Co.  2  Md.  Ill ;  Bex  o. 
Wooldridge,  1  Leach,  4th  ed.  307;  Bu^ero.The  State,  12  Texas,  S78  ; 
The  State  o.  Ciarktrille  Sc  R.  T.  P.  Ca  2  Sneed,  8^ ;  FitTen  v.  Glan,  22 
Ala.  G21. 
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to  which  they  relate.^     And  the  popular  sense  referred  to 
must  be  the  general  one  io  distiDctioo  irom  a  mere  local 


(  69.  Since,  however,  we  regard  the  sobject  of  the  statute, 
if  it  employs  a  word  technical  to  its  subject,  we  give  to  the 
word  the  technical  sense, —  not  the  general  sense,  not  one 
technical  to  another  snbject, — 'unless  indeed  something  ap- 
pears indicating  the  contrary  interpretation.^  Thus  if  the 
act  relates  to  commerce,  we  follow  the  vocabulary  of  mer- 
chants, not  of  mechanics.^  So  words  in  revenae  laws  are  to 
be  coDstnied  according  to  the  ttsages  of  trade ;  *  ae,  if  "  bohea 
tea"  is  mentJoned,  it  means  the  article  hnown  in  trade  as 
snch,  not  in  science ;  ^  and  "  loaf  sugar  "  in  these  laws  signi- 
fies sugar  io  loaves,  not  crushed  sugar;  such  being  the  use 
of  these  words  in  trade  and  commerce.^  But  this  doctrine  is 
merely  a  jadicial  recognition  of  the  fact,  that  every  man  using 
human  speech  necessarily  uses  each  particular  word  as  it 
arises  in  bis  mind  connected  with  the  particalar  subject  he 
is  tmfoldiDg. 

§  70,  The  common  application  of  the  rale  just  mentioned 
is  to  words  and  phrases  which  have  obtained  a  peculiar  legal 
ngnificatton ;  for  a  .le^slator,  making  laws,  uses  legal  lan- 
gaage.  And  in  law  phrase  many  words  have  an  exact  tech- 
nical meaning,  unlike  or  more  limited  or  extended  than  their 


'  Ex  parte  HaU,  1  Tkk.  361 ;  OpinioD  of  the  Jniticea,  7  Mav.  S23. 
'  Bex  p.  Ho^,  1  T.  R.  721,  728. 

*  The  State  v.  Smith,  Jl  Humph.  394. 

*  United  States  a.  Saiehel,  Gilpin,  273. 

*  Elliott  D.  Smutiront,  10  Pet  137,  151;  Lee  «.  Lincoln,  1  Stor]r,  610; 
Uaited  Statea  v.  One  hundred  and  twelve  Caika  of  Siiigar,  8  Fet.  277 ;  Ba- 
con 0.  Bancroft,  1  Stotr,  341 ;  Lawreoce  v.  Allen,  T  How.  U.  S.  785 ;  Cur- 
tii  v.  Martin,  3  Hqw.  D.  S.  106. 

'  Two  Hundred  CheeU  of  Tea,  9  Wheat.  430. 

'  United  States  V.  Breed,  1  Sumner,  IM.  And  see,  aa  to  the  word  "  ten- 
lint,'  The  State  t>.  Gupton,  6  Ired.  271. 
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popular  one;  in  which  meaning  they  are  drdinorily  to  be  na- 
derstood  in  statates.^  Thoa  an  English  statute  having  made 
indictable  the  act  of  sending  a  letter  tbreateniog  to  accuse  the 
person  to  whom  it  is  sent  of  (among  other  things)  "  any  iitfa- 
motts  cnme,'"'^ the  judges  "were  of  opinion,  that  a  charge 
of  making  overtnres  to  commit  sodomy  was  not  within  this 
act ;  that  they  were  bound  to  take  the  word  '  tttfamout '  in  its 
legal  sense;  and  that  such  overtures,  however  they  would 
disgrace  and  expose  to  detestation,  would  not  subject  the 
person  making  them  to  an  infamous  punishment,  or  prevent 
his  being  a  witness."  '  And  an  Alabama  statute  against  con- 
cealing or  carrying  away  a  slave  "  charged  with  a  capital 
crime,"  to  prevent  his  being  brought  to  panishment,  is  con- 
strued by  the  courts  to  mean  a  crime  charged  in  legal  /om; 
so  that  the  statutory  offence  cannot  be  committed  until  pro- 
ceedings are  commenced  against  the  slave.*  In  South  Caro- 
lina on  a  statute  similar  in  expression  the  court  held,  that  a 
slave  ia  "  accused  of  crime "  when  complaint  is  made  to  a 
magistrate  for  the  purpose  of  having  a  warrant  issued.'  A 
statute  authorizing  a  criminal  prosecatioii  to  be  instituted  «  oa 
complaint,"  means  complaint  under  oath,  technically  under- 
stood.'   Likewise  the  word  "  manslaughter,"  applied  to  the 


■  United  States  u.  Uagill,  1  Waili.  C.  C.  468 ;  Adami  v.  TurreotiDQ,  8 
Ired.  147;  United  States  t>.  Wileou,  Bald.  TS,  9fi ;  Reg.  o.  EUia,  Car.  fc  M. 
M* ;  Kitchen  i>.  lyson,  3  Muiplij,  314;  Macj  v.  BsTmond,  8  Pick.  S85 ; 
Bennac  v.  People,  i  Bub.  IS4 ;  Eawn  v.  The  State,  6  Eng.  461 ;  Spencer 
V.  The  SUte,  20  Ala.  24;  United  States  v.  Smith,  S  Wheat.  153;  United 
Btate»  u.  Pirates,  6  Wheat  1S4;  The  State  v.  Mace,  5  Md.  337;  Ex  parte 
Vincent,  26  Ala.  US. 

'  Stat.  4  Geo.4,  c.  S4,  g  3. 

*  Bex  t).  Uickman,  I  Uoody,  34.  Sabitaiitiallf  the  same  meaning  has 
been  given  to  the  words  "  infamous  crime,"  as  used  in  the  constitution  of 
FennsflTania.    Commonwealth  v.  Shaver,  3  Watta  &  S.  8S8. 

'  The  Stal«  V.  Dancac,  9  Port  260.  And  see  Willington  tr.  Steams,  1 
Pick.  497.  But  a  "fleeing  from  juatice,"  witiiin  the  proviio  of  the  United 
States  ttaluU  of  limitations  for  crimes,  does  not  necessariljr  import  a  Seeing 
iVom  proseuntion  begun.     United  States  r.  Smith,  4  Da/,  121. 

*  Hie  State  t>.  South,  G  Rich.  489. 

*  Campbell  v.  Thompson,  16  Mune,  117. 
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kilUng  of  a  slave,  has  its  technical  significatioii,  according  to 
Uie  nilea  of  law  regolating  that  species  of  homicide.*  So 
"negligent  escape  "  means  the  «ame  in  a  statute  as  at  com- 
mon law.*  And  a  word  may  have  acquired  a  peculiar  signi- 
ficatioQ  by  its  statutory  use,  equally  as  by  its  common  law 
use,  so  that  when  it  occurs  in  a  subsequent  act  it  will  have 
tiie  aame  meaning." 

^  71.  The  like  principle  prevails  where  a  statute,  having 
received  a  judicial  interpretation,  expires  or  is  repealed,  and 
is  afterward  reenacted  in  the  same  language :  here  the  legis- 
latnre  is  piesumed  to  have  adopted  the  meaning  already  given 
it  by  the  courts.*  So  if  the  new  statute  employs  terms  or 
modes  of  expression  which  bad  acquired  a  definite  significa- 
tion in  [»evioQs  enactments  on  the  same  or  some  analogous 
mbject,  the  established  interpretation  will  be  followed.'  And 
where  the  statntea  of  a  State  are  "  revised,"  after  the  manner 
generally  pursued  in  our  States,  the  revised  statnte»  receive 
the  former  interpretation,  wherever  a  contrary  intention  does 
not  affirmatively  appear.  Slight  chaises  in  language  are  not 
pieaumed  to  change  the  meaning."  In  like  manner,  a  word 
or  phrase,  or  statutory  proviaion,  adopted  &om  the  laws  of 
another  State,^  or  from   England,"  or  even  from  the  Civil 

'  Tbe  State  v.  Fleming,  3  Slrob.  464.  And  see  United  St«tM  c  MagiU, 
1  Wiufa.  C.  C.  463 ;  The  State  r.  Tajlor,  3  McCoid,  433. 

■  Adami  V.  Tarrentiiie,  8  Ired.  117,  For  "  rob,"  "  jeopardy,"  "  daDgeroni 
impons,''  «ee  United  Statesii.  Wilson,  Bald.  78;  for  "party"  see  Mercbanta 
Bank  r.  Cook,  4  I^ck.  405,  41t. 

'  Tbe  State  t>.  Natei,  8  Hill,  S.  C.  300. 

*  Uyrick  e.  Hasey,  27  Maine,  9 ;  fiuckmalwye  v.  Motticbard,  92  £iig.  L.. 
&  £q.  84. 

'  Whitcomb  r.  Rood,  SO  Tt  49 ;  United  States  v.  Wilson,  Bald.  78,  90 ; 
Sbeppard  v.  Goanald,  Vangh.  159. 

*  Pamunore  v.  Taylor,  II  Gr&t  SSO,  242;  Duramns  v.  Harrison,  33  Ala. 
SU;  Hooers  in.  Blinker,  9  Foet  N.  H.  420.  And  see  The  MageUan  Firates, 
18  Jut.  19,  35  Eng.  L.  &  £q.  596 ;  post,  §  86. 

'  Riggr.  Wilton,  13ID.  16;  The  8tBt«ti.Bowley,  12  Conn.  101;  McEen- 
ne  n.  The  Slate,  6  Eng.  594 ;  'Cambetl  v.  Qalnlin.  S  Scam.  388. 

'  IfeCarter  c.  Orphan  Asylum  Society,  9  Cow.  4t7 ;  Kennedy  v.  EeDnedy,, 
1  Ala.  57] ;  UcKeniie  o.  The  State,  6  Eng.  594. 
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law,*  wiU'onlinarily  be  conabned  by  us  the  same  as  in  the  law 
irom  which  it  wae  taken.  But  w«  are  not  in  any  absolute 
sense  bound  by  the  foreign  exposition,'  which  is  conaidered 
less  controlling  than  the  domestic' 

§  73.  Since  the  rule  requiring  the  technical  meaning  to  be 
given  to  technical  worijj)  and  phrases  is  but  an  evolution  from 
other  rales  for  ascertaiAng  the  true  legislative  intent,*  it  can* 
not  prevail  where  it  would  defeat  the  purpose  of  the  statntef 
or  violate  its  obvioss  signification.  Thus  when  a  .Connecti^ 
cut  act  forbade  the  giving  of  credit,  except  on  certain  condi- 
tions, to  "  any  student  of  Yale  College,  being  a  minor,"  the 
word  "student"  was  held  to  embrace  one  not  matriculated, 
or  admitted  to  regular  membership ;  matriculation  only  tat 
ing  place  after  a  residence  of  six  montbe,  and  evidence  of 
unblemished  moral  character.?  This  case  is  evidently  one  in 
which  the  popular  sense  must  have  been  meant ;  for  persons 
giving  credit  could  not  be  piesumed  to  know  the  terms  on 
which  young  men  studying  at  the  college  were  received  bj 
ita  officers.  The  English  courts  consider,  that,  where  techni- 
cal ifords  are  sought  to  be  expanded  into  the  larger  popular 
meaning  in  a  penal  statute,  this  intent  of  the  legislature  must 
plainly  appear.^ 

^  73.  Thus  we  have  taken  a  general  survey  of  the  doctrines 
governing  the  interpretation  of  statutes.  The  subject  wears 
a  forbidding  aspect,  as  treated  usually  in  our  books.     As 


>  United^latea  v.  Jones,  3  Wash.  C.  C.  209,  21S. 

*  Ssodd/  ti.  Cage,  5  Texas,  106. 

,  *  Sigg  V.  Wilton,  IS  HI.  IG;  IngnJuun  n.  Reg&n,  SS  Misiis.  SIS. 

*  Ante,  §  63,  66,  69,  TO. 

*  Mom  s.  The  State,  S  Conn.  ft.  Asd  sm  u  to  die  irord  "  puiporting,'' 
The  State  ti.  Harris,  S  Ired.  387.  See  aiw  Uiut«d  Stat«t  c.  Gooding,  13 
Wheat  460,  467;  United  States  c.  Tweoty-Four  Casks,  Bal^.  502,  SOS. 
And  see  Jeseon  v.  Wright,  2  Bligb,  1,  GT ;  Winter  v.  Perratt,  S  Man.  &  Gr. 
S14,ST9;  CommonweaJthv.  Bnzzell,  ISKck.  15S,16l;  Waring  n.  Clarice, 
fi  How.  U.  S.  441. 

*  Stephenson  t>.  H^i^nson,  8  H.  L.  Cas.  636, 18  Eng.  L.  &  Eq.  60. 
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tented  there,  it  «eeiii8  to  be.  very  technical,  and  not  redaced 
to  any  order.  Bat  a  proper  viewof  it  ptesents  to  ob  a  ^ 
wfttem  of  mles  epriDgiog  natandly  oat  of  the  soil  of  oar 
jarisprodeace,  and  flowing  va  mnoh  beaaty  tbtoogh  aU  the 
field.  Indeed  thea«  is  no  department  of  our  law  into  which 
more  natural  reason  and  trne  science  have  -been  infoeed 
(ban  into  this.  The  diffidhlty  with  the  books  on  the  subject 
is,  that  their  writers  have  not  considered  those  reasons  inher- 
ent in  the  nature  of  human  language^  and  in  the  nature  of 
COT  jaiispmdence,  out  of  which  the  rules  have  spiuug. 

§  73a.  Haman  language  is  a  wonderful  thing.  It  ema- 
nates from  the  most  wonderful  of  all  created  objecte  with  which 
ve  are  acquainted,  the  mind  of  man.  It  ia  the  spontaneous 
utterance,  the  outward  sign,  of  that  wonderful  condition  of 
the  mind,  called  thought.  And  as  thought  wears  a  multi- 
forious  form  and  hue,  never  presenting  itself  twice  alike,  the 
ontward  sign  must  be  mnltifarions  also.  The  increase  of 
thought  goes  on  step  by  step  with  the  march  of  the  universe ; 
yet  apparently  the  outward  sign  remains  Bubstantially  the 
Ame.  In  &ct,  however,  it  progresses  also  both  in  its  partio* 
tdar  terms,  and  especially  in  their  combinations.  Moreover 
the  mind  itself,  in  its  onward  progression,  follows  mles 
adapted  to  its  development :  language  follows  rules  likewise. 
As  we  cannot,  on  the  one  hand,  grasp  the  mind,  and  extort  from 
it  a  confession  of  its  laws ;  so,  on  the  other  hand,  we  cannot 
bnman  language.  Bat,  by  patient  study  and  close  watching, 
«e  may  learn  much  both  of  mind  and  its  language.  The  lat- 
ter has  always  been  a  subject  of  judicial  consideration.  In 
every  instence,  the  inquiry  resolves  itself  into  the  proposition, 
—  how  did  the  mind  of  the  lawgiver  operate  when  he  made 
tile  law,  to  reduce  his  intent  to  words  ?  Because  a  resolution 
bai^ward  of  this  operation  leads  us  to  the  stand-point  whence 
we  behold  his  tmemeaning. 

§  73  b.  In  determining  this  matter,  a  judicial  way  of  think- 
ing has  been  adopted  by  the  courts,  on  the  assumption,  that 
the  legislator's  mind  was  in  a  judicial  frame  when  be  made 
[HI] 


ub,  Google 


^  73  6  LEGAL  DITBIffRBUIION.  ,  [bOOE  IL 

the  taw.  And  though  we  know,  that,  in  fact,  many  members 
f  of  our  legislatures  poBsess  not  legal  caltm'e,  still  we  know 
others  possess  it ;  and  the  safe  way  to  interpret  their  common 
acts  is  to  piesnme  all  the  members  to  have  proceeded  £rom 
the  legal  point  of  departure.  Let  ub  go  on  in  the  path  of  our 
investigatioaB. 
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CHAPTER    IX. 

THH  fiTATUTBS  ASD  OOHHOIf  hAV  lOflEIHEB. 


§  7^  Undxb  the  ^iresent  title,  we  shall  conaider  the  mntual 
influence  of  the  statntes  upon  each  other  and  apon  the  com- 
moo  law,  and  the  inSnence  of  the  common  law  on  the 
atatntes.  Under  the  title,  "  Elasticity  of  Statntea,"  further 
on,  will  be  discnssed  the  influence  of  other  things ;  such  as 
the  genoal  ,reaaons  of  the  law,  the  cause  of'  making  it,  the 
penal  or  remedial  character  of  it,  and  the  like.  lu  this  chap- 
ter, we  look  at  the  several  -parts  of  the  legal  system  as  cym- 
Inoed  iiito  one  whole ;  in  that  chapter,  we  examine  how  the 
external  pressure  and  the  internal  nature  result  together  in 
the  expansion  and  contraction  of  the  parts. 

^  75.  A  Btatate  is  practically,  what  it  pnrports  to  be,  an 
additioa  to  the  law.  It  removes  nothing  of  old  law,  further 
than  its  terms  require,  either  expressly  or  by  necessary  implica- 
tioD.  Into  the  mass  of  the  law  it  falls,  like  a  drop  from  the 
clonds  into  the  ocean,  mingling  with  the  mass,  and  forming 
with  it  one  entire  body.  The  present  chapter  will  nnfold 
the  doctzine  applied  when  there  is  not  a  repeal  of  what  fc- 
fbie  waa :  the  next  chapter  will  treat  of  repe^. 

§  76.  And  the  doctrine,  when  there  is  neither  express  nor 
implied  repeal  of  the  prior  law,  may  be  stated  thns :  that  all 
provisions  of  law,  statutory  and  common,  at  whatever  several 
dates  established,  are  to  be  construed  together,  as  contracting; 
eipanding,  enlarging,  and  attenuatii^  one  another,  into  one 
10-  [113] 
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harmonioui  syttem  of  jurisprvdenee.  In  the  bodes  we  find 
the  doctoine  varioneiy  expressed)  ia  part  by  the  proposi' 
tion  already  mentioned,^  that  all  statates  tn  pairi  nateria^ 
that  is,  relating  to  the  same  subject,  are  to  be  coaslraed 
together;  and  in  part  by  anotber  propositioii,  namely,  that 
we  are  to  coustme  statntes  according  to  the  rules  and  reasons 
of  the  common  law.^  Bnt  ibese  two  propositions  are  plainly 
fragmentary ;  and  we  hardly  need  inqoire  whether  their  com- 
bined result  is  sufficient  to  prodtice  the  mote  general  docttine 
eoanciated  above,  since  it  is  the  dear  dedut^on  both  oS 
reason  and  of  the  collective  aathorities. 

§  77.  Legal  propositions  are  like  moral  and  ethicalMnes  in 
this,  that  tbey  do  not  lie  in  parallel  tdraight  lines.  Qn  the 
contrary,  they  converge  and  dive^^  now  interoepting  one 
anotber,  now  blending  together,  and  now  operating  nnoon- 
nected.  This  tmth  is  varioosly  seen :  it  appears  in  the  differ- 
ent provisions  of  statntory  law,  at  whatever  tim^  enacted,  as 
viewed  relatively  to  one  asotfa»  and  to  the  common  law; 
an^  in  the  commoD  law  as  viewed  relatively  to  itself  and  to 
the  statutes.  Let  os  see  how  the  foregoing  docbines  aie 
practically  illustrated  in  the  law. 

§  78.  First.  One  statutorp  provision  is  cut  short  by  another. 
In  other  words,  there  are  often  claases  in  the  same  act,  or  in 
different  acts,  which  may  well  stand  together  to  a  certain 
point ;  bnt,  arrived  there,  one  must  give  way.  To  determine 
which  must  give  way  is  often  a  nice  matter.  The  qaestioa 
is  not  dependent  solely  on  the  priority  of  the  acts;  though 
this  consideration  is  sometimes  important.  One  rule  is :  that 
^  more  specific  provision  controls  the  general  one;^  or, 


>  Ante,  S  6G,  whtm  Ae  &ndioritiea  «re  cited. 

■  3  LuL  301 ;  Hubert's  case,  S  Co.  11,  IS  b ;  The  Willism  Graj,  Paioe,  16 ;' 
pmt,S8e. 

■  Dirar.  Stat  2d  ed.  SIS,  668.  See  slao  Brown  v.  ComnuBrionen,  9  Bar- 
lis,  Pa.  37,  43,  in  wbicli  the  court  hdd,  that,  though  the  proviiioai  of  two 
«tatute«  are  different,  one  of  them,  general  in  terms,  but  coataining  lU)  n^^ 
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oAerwise  exjH«saed,  "  a  thing  given  ia  particalat  dudlnot  be 
taken  sway  by  geDeral  words."  ^  Thos  a  atatate  piescribing 
tiie  tune  wHJiin  wfaidi  a  class  of  offences  most  be  prosecntedj 
or  prescribing  tbe  place  oftiie  trial,  controls  a  gcDeml  one,  even 
tabseqnent  in  date,  creating  an  offence  within  the  class,  and 
proriding  for  ite  pnnisbment.^  3o,  when  a  genial  act  gives 
to  justices  of  the  peace  joiiBdiction  over  offences  panishable  by 
■  fine  not  iexceedtng  seven  dollars ;  and  another  act  confers  on 
tbem  jorisdietion  over  particular  offences  tha»in  named,  pan< 
ishable  by  raote  than  seven  doUara  fine  ;  the  latter  act,  being 
spedfic,  governs  the  former.'  Bnt  the  principle  of  general 
and  specific  is  not  applicable  to  all  cases  of  conflicting 
provisiona;  and,  where  it  ie  not,  we  *may  resort  to  any 
>ppro[Hiate  doctrines,  sach,  for  example,  as  those  men- 
tioned in  the  last  chapter,  to  determine  which  shell  give 
way.* 

^  79.  Secondly.  In  like  manner,  one  statutory  provision 
moif  be  extended  and  enlm-ged  by  (mother  statutory  provision. 
Thos,  if  by  one  statnte  oflences  of  a  certain  class  are  ez> 
ctoded  from  clergy,  all  offences  sobsequently  by  statute 
created  witbin  that  class  are  excluded ;  ^  in  other  wordB,  the 


tive  words,  wiH  not  repeal  a  prior  one  liiach  ia  particular,  s.  p.,  Hajnrood 
V.  Major,  12  Ga.  404.  It  baa  bowexer  been  held,  that,  when  an  act  limited 
to  a  Hi^a  conn^  pnscribea  the  mode  of  ponuhtng  an  offence  within  tha 
Gom^,  snd  aflerward  an  act  ia  paned'regnlatJDg  the  mode  for  the  entire 
State,  the  latter  repeals  the  former.  Niukt  v.  Comioanwealth,  1  Caanj,  126.  . 
%e  abo  Blevinga  tt.  People,  1  Scam.  172. 

'  Hutton,  J.,  in  Standen  v.  Univenitf  of  Oxford,  W.  Jones,  IT,  2S; 
HcFarland  v.  SUte  Bank,  4  Fike,  410: 

■  Johnson  v.  United  States,  3  McLean,  89 ;  United  Statea  v.  Ballard,  I 
'  McLean,  4G9;  Bex  n.  Wyndham,  Bius.  &  Bj.  197,  3  Camp.  78 ;  Churchill 
•■  CreaM,  6  Bing.  177,  180 ;  Gregorr's  owe,  6  Co.  19  &.;  Dwar.  Stat  2d  ed. 
fiU;  Ottawttr.  LaSalle,  1SBL389. 

'  Bwma^Ihe  State,  19  Conn.  S98. 

*  Ante,  $  63-£6.  And  see  Cincinnati  v.  Bice,  15  Ohio,  225  ;  Tuttle  o. 
Jadbon,  6  Wend.  213 ;  Jackson  v.  Andenon,  4  Wend.  474 ;  Bc«.  c.  Thomp- 
mm,  4  E^  L.  &  £q.  287. 

*  I  £wt  P.  C.  1S6.    And  see  1  East  P.  C.  139. 
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earlier  statnie  enlarges  the  later  ioto  the  ferbiddiog  of  clergy 
to  the  offeoder.  So  the  act-  of  congress  of  March  3,  182^ 
defined  the  crime  of  perjury  againttt  the  United  States ;  and 
it  was  held  to  apply  to  &lBe  swearing  noder  the  atatate  of 
bankraptcy,  subseqaently  passed ;  ^  the  two  enactments  thus 
operating  upon,  and  enlarging  each  other.  On  the  same  prin- 
ciple, when  the  act  of  congress  of  March  H,  1817,  had  pro- 
vided, that  every  collector  of  the  customs  "shall  have  ao* 
tbority,  with  the  approbation  of  the  secretary  of  the  treasury, 
to  employ  within  his  district  such  number  of  proper  persons 
as  deputy  collectors  of  the  customs  as  he  shall  judge  neces- 
eary,  who  are  hereby  declared  to  be  officers  of  the  cus- 
toms,"—  the  consbuotion  was,  that,  wherever  in  subsequent 
enactments  any  authority,  as  to  administer  an  oath,  was 
coufened  on  the  collector,  the  same  extended  by  necessary 
exposition  to  his  deputy.^ 

^  79  a.  A  case  aptly  illnstrattng  this  doctrine  occnnred  in 
Tennessee.  A  statute  enlarged  the  daties  and  jurisdiction  of 
a  certain  county  court,  and  provided,  that  "  the  judge  of  aaid 
eonrt  ....  sIuJl  have  the  same  salary  as  the  circnit  judges 
of  the  State."  Afterward  the  salaries  of  the  oiicnit  judges 
were  increased  by  etatute ;  and  the  court  held,  that  the  formei 
mentioned  judge  was  entitled  to  the  increased  salary  also.' 
An  Alabama  case  is  as  follows :  The  pay  of  quartermastei- 
general  having  been  £ised  by  statute  at  two  hundred  dollars 
a  year,  another  statute,  repealing  this  one,  pktced  it  at  four 
dollars  a  day  while  he  should  be  on  doty.  But  the  genei^ 
appropriation  act,  afterward  passed  by  the  legislature  dorii^ 
the  same  session,  yet  approved  by  the  governor  the  same  day, 
appropriated  to  this  officer  two  hundred  dollars  a  year  for  two 
years ;  and  this  appropriation  act  was  held  to  postpone  the , 


■  United  State*  v.  Niliolg,  i  McLe&n,  83.  0 

'  United  States  u.  BortoD,  Gilpin,  439.    See  oIm  The  SUt«  o.  Bwnes,  3 
McCord,5S3;  Doebler  u. 'Die  State,  1  Swui,  lean.  478 j  Campbell  t>.  Peo- 
ple, 8  Wend.  636. 
'  Crazier  V.  The  Slate,  3  Sneed,  410. 
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operation  of  the  act  fixing  the  pay  at  foar  dollars  a  day,  until 
the  two  years  should  expire.^ 

5  80,  Thirdly.  T4e  operation  of  statutes  is  cut  short  by  the 
common  late.  Sometimes  a  statutory  provision  and  provision 
of  the  common  law,  like  two  statutory  ones,*  may  stand 
together  op  to  a  given  point,  beyond  which  they  come  into 
conflict.  In  Buch  a  case,  the  prior  law  is  not  repealed ;  but 
the  one  or  the  other  simply  gives  way  at  the  point  of  differ- 
ence. For  example,  a  statute  general  in  its  terms  is  always 
to  be  taken  as  subject  to  such  exceptions  as  the  common  law 
requires.'  Thus,  if  it  creates  an  offence,  it  includes  neither 
inlants  under  the  age  of  legal  capacity;*  nor  insane  persons;' 
nor  ordinarily  married  women  acting  in  the  presence  and  by 
the  command  of  their  husbands.^  If  it  creates  a  forfeiture,  it 
does  not  apply  to  women  onder  coverture.^  And  a  statute  will 
not  generally  make  an  act  criminal,  however  broad  may  be 
its  language,  unless  the  oifender's  intent  concurred  with  his 
act;  *  becaase  the  common  law  requires  such  concurrence  to 


<  Bigj^  t>.  Ffiater,  81  Ala.  469.     And  tee  further  concerning  tbe  doctrine 
aS  tiai  MCtioD,  Griawdd  n.  Atlantic  Dock,  21  Barb.  226. 
«  Ante,  S  ?8. 

*  See  Wilbur  d.  Cnuie,  13  Pick.  284 ;  United  Slates  v.  Hart,  Fet  C.  C. 
S90 ;  Commonwealth  v.  Enox,  6  Mass.  Tfi ;  The  State  v.  Martindole,  1  Bu- 
lef,  1 63. 

*  Poft,  ch.  on  In&ncy ;  Bex  v.  Groombridge,  7  Car.  &  P.  682.  And  see 
Sfdner  r.  The  State,  3  Humph.  476. 

*  Poet,  ch.  on  loMuii^. 

'Post,  eh.  OD  Corerture.  And  lee  Comnumwealth  v.  Hadlejr,  11 
UeL  66. 

'  Martin  v.  Commonwealth,  1  Mass.  S4T.  See  also  ComiraU  v.  Hojt,  7 
Coon.  430.  Bat  a  feme  covert  may  be  proceeded  ag^nat  under  a  penal 
ctatuie,  withoat  jdniiig  her  husband.    Bex  v.  Crofls,  7  Mod.  S9T. 

*  The  WtUiam  Gmj,  Paine,  16 ;  Beg.  0.  AUdaj,  8  Car.  &  P.  136, 1S9 ; 
Anonjmous,  S  EM,  P.  C.  765;  Price  v.  Thornton,  10  IGbhi.  13S;  Common- 
vealth  V.  Stoat,  7  S.  Moor.  247;  Duncan  v.  The  State,  7  Humph.  148; 
Commoawealtli  0.  Slack,  I»  FSck.  304 ;  Keg.  v.  Page,  8  Car.  &  P.  1!2  ;  Reg. 
r.  Langferd,  Car.  &  M.  60S;  Beg.  v.  Canithen,  3  Crawf.  Be  DJx  C.  C.  381 ; 
Commoawealtli  v.  Fonrteeo  Hogs,  ID  S.  &  K.  393 ;  Campbell  v.  Common- 
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coastdtnte  a  ctime.  A  case  of  overwhelming  necessity,'  or  of 
honest  mistake  of  facts,'  will  thus  be  excepted  oat  of  a 
general  statutory  prohibition.  So  the  defendant  in  an  infor- 
mation gut  tam  may  show  that  the  plaintiff  is  outlawed,  and 
thereby  defeat  the  proceeding,  though  the  statate  on  wbicb 
iJie  information  is  founded  allows  any  person  to  inform."  If 
a  legislative  act  provides,  that  &  husband  or  wife  may  have  a 
divorce  for  an  offence  named,  committed  by  the  other,  yet  a 
party  guilty  of  the  offence  cannot  have  the  divorce,  though 
the  other  is  guilty  also ;  because  by  the  common  law  of 
divorce  one  who  has  himself  violated  bis  matrimonial  obliga- 
tions cannot  complain  of  the  same  thing  in  ^e  other;*  and 
this  doctrine  operates  as  an  exception  to  the  statute. 

§  81.  Almost  all  general  statutes,  especially  criminal  ones, 
are  more  or  less  cut  short  in  their  operation  in  tbis  way.' 
-  Thus  those  against  cheating  by  false  pretences  are  br^ad  in 
tiieir  terms ;  but  numerous  limitations,  drawn  from  the  rea- 
sons of  the  common  law,  as  well  as  from  a  consideration  of 
the  objects  and  purposes  of  such  statutes,  encumb^  their 
practical  application.^ 


wealth,  2  Bob.  Va.  791;  Reg.  o.  Philpotto,  1  Car.  &  K.  112;  R«xr 
Speed,  1  Ld.  Bajrm.  683,  684.  But  lee  Beg.  n.  Amutrong,  1  CrawC  & 
Mi  C.  C.  110;  Ri^.  V.  Woodrow,  2  Sew  Sen  Caf.  S*6.  And  see  Beg. 
t>.  Tivej,  1  Den.  C.  C.  63;  The  State  v.  Nicholas,  9  Strob.  278;  poA, 
S  HO. 

■  The  Gertrude,  3  Storj',  68 ;  The  Joaelk  Seguoda,  &  Wheat  938 ;  Strat< 
ton  V.  Hague,  4  Call,  6e4. 

■  Mj'ere  V.  The  Slate,  1  Conn.  G02 ;  Reg.  v.  Graneley,  2  Dyer,  210,  pi.  9S ; 
PreatoD  r.  Hunt,  7  Wend.  63 ;  The  Marianaa  Flora,  1 1  WheaL  1 ;  Etberidge 
o.  Cromwell,  8  Wend.  6S9 ;  United  States  v.  Package  of  Wool,  Gilpin,  349. 
But  aee  Reg.  v.  Woodroir,  15  M.  &  W:  404;  Attorney-General  t>.  Lock- 
vood,  9  M.  &  W.  378 ;  Rex  n.  Manh,  4  D.  &  R.  260. 

■  Atkina  d.  Baylei,  2  M<«1.  267. 

*  Bishop  Mar.  &  Div.  §  389. 

*  The  reader  iriD  find  matter  bearing  upon  this  subject  in  the  chapter 
after  the  next. 

*  See  The  People  v.  Chnigh,  17  Wend.  351 ;  Beg.  t>.  Johnston,  2  MoodT-, 
364;  Commonwealth  e:.  Drew,  19  Pick.  179. 
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^  83.  Foartbly.  A  statute  may  likewise  be  esiended  by  the 
eowtmon  late.  Tbas:  since  by  the  oommon  kw  an  agent 
stands  in  the  place  of  his  principal,  —  a  false  pretence  made 
to  a  clerk  or  saleaman,  by  whom  it  is  commouicated  to  the 
«mpIoyer,  is  a.  false  pretence  to  the  employer.^  And  if  a 
■tatate  makes  it  ciinainal  to  trade  with  a  alave  without  a 
penoit  6om  his  master,  a  permit  from  the  overseer,  being  the 
master's  agent,  is  sufficient;  but  here  this  doctrine  is  limited 
vhere  the  common  law  limits  the  powers  of  agents,  who  can- 
not act  for  tbemselvea  and  their  principals  in  the  same  trans- 
action ;  therefore  the  overseer  cannot  trade  with  the  slave  on 
a  peimit  given  by  himself.^  It  is  likewise  a  doctrine  of  the 
common  law,  that  all  persons  present  giving  aid  and  comfort 
to  another  committing  an  offence,  even  a  felony,  are  to  be 
considered  as  principals;  that  is,  as  in  legal  oontemplation - 
doing  the  deed  ;^  therefore  if  a  statute  makes  the  doing  of  a 
thing  criminal,  it  includes  persons  present  lending  their  coun- 
tenance and  aid>  Thus  under  the  English  statute,  9  Geo.  1, 
c.  32,  which  makes  it  felony  for  one  to  "wilfully  and  ma- 
Udonsly  shoot  at  any  person,"  it  ia  held,  that  an  individual 
present  encouraging,  but  using  no  firearms  himself,  while  his 
companion  shoots,  is  a  principal  offender;'  and  under  the 
Tennessee  act  of  18S0,  not  only  the  person  who  deals  the 
cards  at  faro  is  gtdlty  of  a  felony,  bat  the  owner  of  the  funds 
and  house,  who  receives  the  profits,  and  is  present  assisting, 
is  also  guilty  as  a  principal.^     And  if  the  statute  makes  the 


1  ComiiKKiweftlth  v.  H«rler,  T  Met  461 ;  Commonwea}th  v.  Call,  21  Kck. 
SIS;  Vol  II.  S  S86-S«8. 

■  The  ettkte  v.  Chutdler,  2  Strob.  366.  See  B%.  v.  fTicklew,  8  Car.  &  F. 
H7. 

'  Port,  i  «6. 

'  Cnited  States  v.  Wilwo,  Bftld.  78, 103 ;  Bex  c  Tatlerskl,  1  Rats.  Crimes, 
Grea.  £d.  27 ;  Bex  r.  Manning,  Comjnis,  616 ;  Beg.  v.  Simpson,  Car.  &  M. 
669;  Bexp.  Bear,  2  Salk.41T,41S. 

•l  Sast  F.  C.  413;  Bes  e.  Wella,  1  East  P.  C.  414.  And  see  Beg.  ». 
Wbittaker,  1  Den.  C.  C..310;  Bex  i'.  Franklyn,  I  I^eacb,4thed.2&5.  And 
•ee  Beg.  v.  Davis,  a  Car.  k  P.  769.;-  Beg.  v.  Williuaf,  Car.  &  M.  259. 

■  McGowao  r.  The  Slate,  9  Yerg.  184. 
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thing  done  a  misdemeanor,  personB  'wlio  pTocttre  it  to  hi 
done,  though  not  present,  are  considered  as  actually  doing  it.' 
So  In  statutory  ireasons,  says  Mr.  East,  "  be  who  reeoaes  th« 
traitor  from  prison,  or  suffers  him  voluntarily  to  escape  from 
his  lawful  custody,  tiiougfa  not  expressly  named  in  the 
statute,  is  yet  a  trartor  by  a  necessary  construction  of  lew 
upon  the  act  itself."'  This  matter  of  treason,  however,  may 
stand  on  a  different  ground  in  this  country.* 

§  83.  And  from  the  operation  of  various  prindjdes  of  the 
common  law  results  the  doctrine,  that  every  statute  carries 
with  it  so  much  of  collateral  right  and  remedy  as  will  make 
its  provisions  effectaal ;  or,  as  Lord  Coke  expresses  it,  "  when 
the  law  granteth  any  thing  to  any  one,  that  also  is  granted 
withoiit  which  the  thing  itself  cannot  be."  *  Thus  the  author- 


I  United  Statn  v.  Morrow,  4  Wn^  C.  C.  7S«;  The  Stete  v.  Berham,  8 
Hill,  S.  C  9P;  Commonwealt]}  a.  Nichols,  10  HeL  253^  Schmidt  v.  ^Hie 
State,  14  MisBO.  187;  The  Sute  u.  Dow,  21  Tt484;  post,  J  264. 

» 1  East  P.  C.  96. 

•  Post,  §  495-498. 

*  Oath  before  Jostieei,  13  Co.  180, 131.  Fletcher,  J.,  in  the  rnoent  cmb 
of  Heard  v.  Pierce,  8  Cush.  SS6,  345,  stated  the  doctrine  as  ibllows :  "  When 
K  geueial  power  is  giTeu,  or  duty  enjoined,  every  particular  power,  aeces- 
sary  for  the  exercise  of  the  one,  or  the  peribrmance  of  the  other,  is  given  bf 
implicalioti ; "  dting  Foliamb's  case,  S  Co.  115  6;  HtUer  c  Knox,  4  Bing. 
K.  R.  SH,  533;  Overseers  of  Fittstown  «.  Oveneets  of  PIsttsbnrgb,  IS' 
j0hna.4OT.  418;  £^ld  c.  People,  2  Scam.  79 ;  Wilher^poon  i>.  Dui)U|t,  1 
McCord,  546.  See  aUo  Co(^on  v.  Lee,  23  Eng.  L.  &  £q.  400 ;  The  Pro- 
tector v.  ABhfieId,HardT.  6S;  3  Inst  906;  1  Kent  Cwn.464;  The  SUten 
Hawthorn,  9  Misso.  886 ;  Stief  u.  Bart,  1  Conut.  30 ;  Lockwood  v.  The 
State,  1  Cart.  Ind.  16t;  People  v.  Hicks,  IS  Barb.  153;  Dewitt  v.  San 
Francisco,  2  Cal-  Kt.  In  BliDois,  the  like  principle  was  applied  to  the  ooo* 
stmction  of  ti^  State  eongtitntion.  Tlie  doctrine  laid  down  was,  that,  where 
this  iastrument  gives  a  gener^  power,  or  eajoins  a  ^ty,  it  also  gives  by  im- 
plication every  particalar  power,  neoeesary  lor  the  exercin  of  the  one  vr 
the  performance  of  the  other.  Bnt,  on  the  other  band,  if  it  gives  atao  dte 
means  for  the  exerciM  of  the  power,  thoM  means,  sod  no  other,  rnoBt  be  en^ 
ployed.  Field  v.  People,  2  Suam.  79.  l%e  implied  means,  however,  are 
never  audi  as  violate  existing  rights,  or  idterfere  with  eetablisbed  relatioos. . 
Ccsnmonwealth  v.  Downes,  24  Pick.  827.    It  has  been  heM,  tbnt  a  pow«r. 
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itf  to  paoisb  few  contempt  is  necessarily  implied  io  the  estab- 
Kshment  of  a  judicial  tribuaal.^  And,  where  a  statute  gave 
the  king'ii  jostices  power  "  to  take  the  oaths  "  of  persons,  it 
oarried  with  it,  by  intendment,  authority  to  issue  their  precept 
aod  bring  the  persons  before  them  to  be  sworn.'  A  grand 
jary,  authorized  by  statute  to  make  inquiry  and  presentment 
of  oBences,  may  require  the  officer  in  attendance  to  conduct 
before  the  court  a  witness  who  is  disrespectful  and  refuses  to 
be  sworn,  that  he  may  be  punished  for  the  contempt ;  because 
Uits  is  essential  to  the  exercise  of  the  power  expressly  con- 
fened.s 

f  84.  Fifthly.  The  common  law  is  both  contracted  and  ca> 
panded  by  statutes.  This  proposition  differs  not  esaentially  in 
principle  from  the  propositions  before  laid  down.  It  may  be 
illnstrated  thus :  since  th&  law  punishes  eveiy  breach  of  pub- 
lic duty,  sufficient  in  magnitude  for  its  notice,  as  will  more 
ocactly  appear  in  subsequent  parts  of  this  volume,  —  the  con- 
sequence follows,  that,  if  a  statute  newly  creates  a  duty  of  a 
public  nature,  bat  prescribes  no  punishment  for  ita  violation, 
the  party  violating,  while  not  indictable  strictly  under  the 
rtatute,  is  so  at  oommon  law,*  —  a  doctrine,  however,  which. 


granted  Io  «  court  by  ttatnte  to  refer  a  case  to  arbitr^ors,  does  not  sO' 
dfKeiid  to  tlia  arlritnton  tu  to  qualify  them  to  adminiBter  an  oath.  Reg.  v.. 
Hallelt,  3  Dmi.  C.  C.  £87,  4  Eng.  L.  &  £q.  570. 

■  United  States  v.  New  Bedford  Bridge,  1  Woodb.  &  H.  401 ;  The  State 
n  JohnaoD,  1  foer.  156. 

*  Oatb  beTore  JnsticeB,  12  Co.  180, 131 ;  Dwar.  Stat.  2d  ed.  671. 

*  Heard  c.  Pterce,  8  Ciuh.  338.  And  see  the  Stale  v.  Blocker,  14  Ala. 
4M. 

<  Gesriuvt  o.  Vnxaa,  1  Barr,  SS4 ;  Rex  d.  Wiggot,  C(»nb.  205,  37S ;  Rex 
V.  BoUnBOn,  2  Bur.  79»,  803 ;  United  Statea  i>.  Coolidge,  1  Gallia  488  ;  The 
StMeD.  Fletcher,  5  N.H.  257;  Rex  o.  Smith,  2  Doug.  441 ;  Commonwealth 
*.  CbaiHoan,  1 3  Het  68,  89 ;  Bex  p.  De  Beaoroir,  7  Car.  &  P.  1 7 ;  Com- 
nomrealth  v.  Sibbee,  »  Maw.  417  ;  The  State  t^  Fatton,  4  Ired.  16 ;  Com- 
montFealthv.  Flper,  9  Leigli,6S7;  Beg.  c.  Price,  3  Per.  &  D.  421, 11  A.  & 
E.  *27,  4  Jnr.  291 ;  The  State  o.  Morrii  Canal  and  Banking  Co.  2  Zab.  637  ; 
B^.  V.  Wjat,  I  Salk.  380,  2  Ld.  Sajm.  1189;  Anonymons,  6  Mod.  96 ; 
Six  cSheffield  Coal  Ccaapao}',  4  New  Sees.  Cai.  25,14  Jur.  170,19  Law  J.,. 
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we  shall  more  minutely  exainine  under  another  head.^  So  it 
is,  ordinarily,  criminal  at  common  law  to  attempt  unsuccess^ 
fully  to  commit  a  snbatandve  offence,  whether  felony  or  mis^ 
demeanor ;  therefore,  0*8  the  number  of  BobstantlTe  offences 
ia  increased  or  diminished  by  statute,  the  number  of  indict- 
able attempts  is  increased  or  diminished  likewise.* 

§  85.  Sixthly.  Whatever  is  newly  created  by  stahUe  dratet 
to  itself  the  same  quaHiies  and  incide?tts  as  if  it  had  existed  at 
the  common  law?  This  proposition  is  a. sort  of  condensation 
of  the  foregoing  propositions.  Thus,  if  a  new  felony  ia  cre- 
ated, or  what  before  was  a  misdemeanor  is  elevated  to  a 
felony,  those  who  are  present  aiding  and  assisting  are  prin- 
cipals,* and  other  persons  connected  with  the  offence  are 
accessories  before  or  after,  according  to  the  rtiles  of  the  com> 
mon  law.^  3o  if  an  offence  which  was  felony  is  made  trea- 
son, a  crime  having  no  accessories  at  common  law,  those 
who  would  have  been  accessories  to  the  felony  will  be  prin- 
cipals in  the  treason.^  And  if  a  statute  creates  a  new  trea- 
son, it  virtually  and  consequently  makes  the  concealing  of  it 

N.  8.,  M.  G.  44 ;  Cronther'a  case,  Cro.  Elii.  654 ;  Ha  SUte  c.  Comminionera, 
W&lk.  Miss.  S68,  and  cases  cited  post,  §  S49. 

■  Poet,  g  847  etseq. 

'  Bex  n.  Roderick,  7  Car.  &  P.  796 ;  Rex  v.  Butler,  G  Car.  &  P.  368 ; 
Reg.  V.  Meredith,  S  Car.  &  P.  GS9  ;  Rex  v.  Cartwright,  Rosa.  &  Ry.  106 ; 
post,  g  85.     And  lee  Reg.  v.  Williams,  I  Den.  C.  C.  69. 

■  The  SUte  v.  Murdock,  9  Uisao.  T30;  Bex  v.  Wyer,  1  Leach,  4tb  ed. 
460,  2  East  F.  C.  75S,  2  T.  R.  77 ;  The  State  v.  Snuth,  3!  Maine,  869 ;  The 
State  s.  Wright,  4  McCord,  358 ;  CommODweBlth  v.  Maemnber,  6  Mass.  S34 ; 
CMnmonwealth  t'.  Barlow,  4  Mass.  439;  Rex  v.  Fotts,  Bus.&Rj.  853; 
Troy's  case,  1  Mod.  5,  6 ;  Bex  v.  Gray,  7  Car.  &  P.  164 ;  The  State  o. 
Bosse,  e  Rich.  376.  * 

*  Ante,  §  82. 

■  1  East  P.  a  161,176,446;  2  East  P.  C.  511;  Rox  v.  Soares,  8  East  P. 
C.  974;  B^.  V.  Tracy,  6  Mod.  30,  92;  Bex  t>.  Whistler,  S^k.  542,  11  Mod. 
96,  S9;  Hughes  V.  Tie  SUle,  13  Ala.  468;  Rex  v.  Sadi,  1  Leach,  4th  ed. 
468,2  East  P.O.  748;  Rex  c.  Oaze,  Rnss.  &  By .  384 ;  Res  p.  Bear,  8  Salk. 
417,416. 

*  Beg.  tr.  Tracy,  6  Mod.  SO,  82 ;  B^.  v.  Whisder,  11  Mod.  26,  39 ;  1  East 
P.  C.  93,  94,  86. 
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misprison  of  treason,'  and  the  consenting  to  it  treason.^  So, 
likewise,  all  the  incidents  of  a  mUdemeanor  by  statnte  are 
the  same  as  of  a  misdemeanor  at  the  common  law.^  And 
where  an  ofienee  of  any  grade  is  newly  constituted,  an  un* 
Ricoeesfol  attempt  to  commit  it  is  consequently  indictable,  as 
though  it  existed  at  th^  common  law.*  Also  the  common 
law  rule,  that,  if  a  thief  stealing  goods  in  one  county  carries 
them  into  another  connty,  be  may  be  indicted  for  the  larceny 
in  either  coanty,  applies  as  T^elt  to  arttclea  of  which  larceny 
may  be  committed  only  under  statutes,  as  to  the  common 
law  ^ence.' 

^  86.  Seventhly.  Statutes  should  be  construed  in  all  oth» 
lespecta,  as  far  as  possiUe,  in  harmony  with  their  poUcy,"  and 
trith  the  eommoM  law.''  Thus,  never  will  a  statute  be  inteN 
pieted,  unless  its  express  words  reqnire,  to  authorize  a  pro- 
oeeding  against  a  person  without  notice  to  him ;  ^  or  to  em- 


■  1  Eart  P.  a  140. 

*  EdeiiPeiuJ  Law,  3d  ed.  123 ;  ante,  g  82. 

■  Beg.  p-BiittDii,  11  Q.B.939,  947,  lOJor.  1017, 1031;  Hall  i>.  The  State, 
9  Kellr,  18 ;  People  v.  Brown,  16  Wend.  661. 

*  The  State  e.  Moner,  2  HUI,  S.  C.  458  ;  ante,  §  84. 

*  CotmaoBveami  v.  Simpwii,  9  Met.  13S 

*  Ante,  $  66. 

*  See  1  Kent  Com.  464;  Rex  n.  Feel,  Rns.  &  S7.  407 ;  ante.g  76;  Peo- 
|tev.Gosbei>Tam{uke,ll  Wend.  597;  Rex  n.  John,  7  Car.  &  P.  324  ;  Bex 
•.  ElUt,  8  D.  &  R.  17S;  Pabner  ti>  Cuyahoga  Commisuonetfi,  S  McLean,  226 ; 
Bichardatm  V.  Broogfaton,  3  Strob.  1 ;  Wood  v.  Smith,  23  Vt  106  ;  PeofJs 
«;Uather,4  Wend.  329,  2S3;  The  State  v.  Dood,  B,  M.  CharL  I;  Rax  v. 
famkanl,  Rom.  h  Rj.  200 ;  United  Statea  v.  Fearce,  2  McLean,  14 ;  Bump 
V.  Commoawealth,  8  Met  533 ;  Hanway  p.  Boultbee,  4  Car.  &  P.  350, 
1  Uoody  &  R.  15 ;  Reg.  v.  Hamilton,  1  Car.  &  K.  212 ;  The  State  v.  Oheat- 
vood,  2  Hill,  S.  C.  459  ;  Mnrphy  r.  The  State,  1  Cart  bd.  866. 

*  Hede  o.  Deputy  Hanhal,  1  Bmck.  324  ;  Beg  t>.  Simpoon,  10  Mod.  878^ 
180 ;  The  State  o.  Savannah,  T.  U.  P.  CharL  285 ;  Chaee  i..  Hathaway,  14 . 
Haoi.  222,  224  ;  Ar^ur  u.  The  Slate,  22  Aht.  61.  And  see  Innei  1;.  Wylie, 
1  Oar.  &  K,  357,  263  ;  Bigelow  v.  Steams,  19  Johns.  39,  41 ;  The  State  e. 
8fa^  Coxe,  393 ;  Souter  v.  Hhb  Sea  Wit^,  1  CaL  162.    When  a  statute 
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brace  oflences  committed  beyond  the  territorial  limits  of  the 
country^*  or  to  confer  juriBdiction  on  courts  established 
under  another  power,  as,  if  it  is  a  statute  of  the  United  Statesj 
to  give  authority  to  State  tribunals;^  or  to  bind  the  sover- 
eign,' or  the  sovereign  State.*  It  will  not  be  taken,  by  im< 
plication,  to  abrogate  the  common  law  distinction  between 
principal  and  accessory,*  or  any  other  distinction  already 
known  in  the  law.*  Jf  the  enactment  is  in  its  natnre  declara- 
tory df  the  common  1^,  it  wfU  be  construed  as  ^  as  may 


Teqnires  notice  to  be  given,  not  mentioniiig  bow  long  it  ihall  be  !d  point  of 
time,  the  meaning  ib,  tbat  it  ifaall  be  reasoiutUB  notice.  Burden  v.  Stdo, 
35  Ala.  455. 

I  CommoDirealtli  i>.  Green,  17  Masa.  515,  510 ;  United  States  v.  Bevans, 
$  Wheat.  336 ;  ante,  §  66  c.  See  Rex  ir.  Sawyer,  2  Car.  &  t.  101 ;  United 
States  V.  'Wiltbei^r,  5  Wheat  76  ;  United  Statea  v.  Holmes,  5  WbeaL  412 ; 
Uitcbell  V.  HbbetU,  IT  Pick.  iM. 

■  Houston  p.  Uoore,  5  Wheat.  1,  43,  66 ;  Matter  of  Brani,  1  Barb.  187,- 
208. 

'  Vlo.  Ab.  Statutes,  £.  10 ;  United  States  v.  Hewes,  Cmbbe,  307 ;  Broom 
Leg.  Max.  2d  ed.  50 ;  ante,  §  66  c. 

'  The  State  v.  Gariaad,  T  Irod.  48 ;  The  State  t>.  Milbani,  9  Gill,  106. 
Therefore  a  statute  of  limitations  does  not  run  against  a  State,  unless  ex- 
preaJy  named.  Ante,  §  SGc;  Broom  Leg.  Max.  2d  ed.  46;  Lindsoj  v. 
Maier,  6  Pet  666  ;  The  State  v.  Arledge,  2  Bwley,  401  ;  Weatherhead  p. 
Bledsoes,  2  Overt  352  ;  People  t>.  Gilbert;,  18  Johns.  237;  State  Treasorer 
V.  Weeks,  4  Vt.  31S;  Stoughton  v.  Baker,  4  Mass.  522,  528^  Nimmov. 
Commonwealth,  4  Hen.  ft  Manf.  07 ;  Baglej  v.  Wallace,  16  a  &  R.  245  ■, 
Munshower  v.  Fatton,  10  S.  Si  R.  384  ;  Coaunonwealth  tf.  Baldwin,  1  Wal^ 
54 ;  Wallace  V.  Minor,  6  Ohio,  366,  369 ;  Wallace  v.  Wiaor,  1  Ohio,  part  1, 
249,  252.  That  statutes  authorizing  suits  against  the  State  are  to  be  con- 
strued liberally,  see  The  State  v.  Curran,  7.EDg.  321,  346. 

■  The  State  u.  Bicker,  29  M^ne,  84;  Commonwealth  v.  Enapp.  9  Pick. 
496 ;  Commonwealth  v.  Macomber,  3  Mass.  254 ;  Commonwealth  v.  Bartow, 
4  Mas.  439;  ante,  g  85. 

•  Drew  V.  Commonwealfli,  1  Whart  2T9;  United  States  v.  Wihon,  Bald.- 
79;  Rex  V.  Carlile,  SB.  St  Aid.  161;  Commonwealth  e.  Simpson,  9  Met.  138; 
2  East  P.  C.  804 ;  The  State  e.  Absence,  4  Port.  397 ;  Commonwealth  v. 
Barlow,  4  Mass.  439  ;  Commonwealth  v.  Newell,  7  Mass.  345 ;  Tbe  State  p. 
Butler,  3  McCord,  383;  Bex  v.  Breeme,  1  Leach,  4tli  ed.  220,  2  East  P.  C. 
1026;  Rex  v.  Fearce,  2  Leach,  4th  ed.  1046. 
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be  aecotduig  to  the  common  law.^  And  a  like  principle 
applies  to  reviaiouB  of  fwrner  atatates  ;  for  these  are  to  re- 
oeive  the  interpretations  ^hich  were  given  to  the  statates 
levised.'  Where,  by  the  general  system  of  le^lation,  white 
poBoiis  and  slaves  are  puniabeddiferently;  a  white  person, 
■ccessoiy  to  an  ofience  committed  by  a  slave,  will  be  dealt 
Titb  the  same  as  white  persons  in  other  cases  are,  not  as 
slaves."  So,  it  being  a  role  of  the  common  law  that  crimes 
ue  to  be  inqnired  of  in  the  connty  in  which  they  oocnrred,  if 
a  coonty  is  divided,  the  grand  juries  of  the  respective  new 
connties  will  indict  only  for  offences  committed  in  their  re- 
tpeetive  localities  befnre  the  divisioa.* 

^  97.  Eighthly.  The  foregoiog  propositions  are  not  to 
tuUifj/  the  plain  toords  or  necessarUy  implied  meaning;  of 
the  ttatvU.^  Tbns  the  words  "actually  occopy,"  referring 
to  the  place  of  committing  an  offence,  seem  to  have  been 
understood  as  eXcInding  the  idea  of  gnilt^  in  one  who  did 
not,  in  the  language  of  the  provision,  actaally  occupy  the 
place.'^     There  may  also  be  cases  in  which  the  nature  of  the 


'  Freenun  p.  People,  i  Denk),  9,  29 ;  CommoDtreslth  v.  Humpbiiea,  7 
Man.  341;  People  v.  Butler,  16  Johns.  203. 

*  ConnoBwedth  n.  Me«enger,  4  Man.  462 ;  £niuB  v.  Cnunp,  6  TexM, 
U;^ote,S  n. 

■The  State  t>.  McCxni,  U  Hainpli.494;  Longhridga  t>.  The  State,  G 
IGna  594. 

*  Hie  State  v.  Jonei,  3  HalsL  107,  351,  ST2 ;  post,  S  S^^. 

>  See  1  East  P.  C.  96,  247,  248,  290 ;  Beg.  v.  Nickleaa,  8  Car.  &  P.  7fi7. 
And  see  B^.  d.  Wbittaker,  1  Den.C.  C.  SlU;  Bex  v.  FranklTii,  1  Leach, 
4tfa  ed.  359 ;  Ftetcber's  case,  1  Leach,  4th  ed.  S42,  2  Stra.  11G6 ;  8  EaM  P. 
CTOO;  Norton  v.  The  SUte,4  MIbw.  461 ;  Baxter  v.  People,  3  Scam.SGS; 
O'Kennis  i>.  The  State,  13  MIno.  SlI.  "  It  irould  be  dangeroiis  to  give 
Mflpe  to  make  a  constntctiaa  in  haj  case  agMnsC  the  express  words,  when 
tfe  moaning  of  the  makers  doth  not  vpear  to  the  contraiT',  and  when  no 
JBconTenience  will  theranpon  follow ;  and  therefore  in  such  a  caaa  a  vtiint 
Itgit  non  at  rtcetUndum."    Edtiuh's  case,  9  Co.  IIB. 

*  Ante,  S  82.  , 

'  Cammonwettltlf  e.  Dean,  1  Tick.  S87. 
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ofTence  exclodes  the  idea  of  criminality  in  any  but  the  indi- 
Tidual  personaUy  doing  the  act> 

I  88.  Ninthly.  The  coarts  in  weaving,  as  we  have  seen 
they  should  weave,'  the  common  and  statute  law  into  one 
uniform  texture  of  jnrispradence,  can  use  onlt/  the  material 
which  these  laws  furnish  them;  they  cannot  take  upon  them- 
selves the  legislative  dnty  of  creating  laws  to  supply  a  defi- 
ciency.* How  far  the  words  of  a  statute  may  be  extended  to 
meet  a  particular  mischief,  we  shall  consider  somewhat  in  the 
chapter  after  the  next  But,  when  a  court  has  gone  to  the 
verge  of  its  powers  of  construction,  there  will  sometimes  re- 
main what  ia  termed  a  casus  omissus,  a  case  within  the  gen- 
eral scope  and  meaning  of  the  amended  Iaw»,  yet  not  pro- 
vided for  by  them.*  Such  a  case  must  be  disposed  of  accord- 
ing to  the  prior  law,^  and  the  legislature  alone  can  core  the 
defect*  The  doctrines  of  this  section,  however,  should  not 
be  applied  to  conflict  with  the  propositions  laid  down  in  tbe 
introductory  chapters  of  this  volume.  There  is  much  law  not 
yet  settled  by  actual  adjudication ;  but  it  is  common  law, 
not  statutory. 


>  Reg.  ».  Wright,  9  Cm.  &  P.  784 1  I  Aliion  Crim.  Law,  158, 168.  See, 
M  to  the  English  statutes  against  poacbing,  Rex  v.  Dowsell,  6  Car.  &  P. 
S98i  Bex.u.  Nash,  RuB&icRj.  386;  Reg.  «.  Whittaker,  2  Car.  &  E.  *636, 
1  Deo.  C.  C.  309,  3  Cox  C.  C.  60. 

'  Ante,  §  76. 

■  Ante,  g  67. 

*  See  Rex  p.  QU,  Biua.  &  R7.  48S. 

*  Broom  L^  Uax.  2d  ed.  S7 ;  Hall  n.  Jacobs,  1  Har.  &  J.  245. 

■  Pitman  v.  Flint,  10  Pick.  504,  306 ;  4  BL  Com.  302.  See  Eilpatrick  i>. 
Byrne,  26  IhUws.  671. 
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CHAPTER    X 


Sbct.  SSo-no.    The  GeiMTBl  Dootrlna  ot  RspettL 

03-101.    PkiticnUr  Appllcatloai  of  the  DoctilM. 
101-lOa.    TbaCoowqaanoeiofBapcaL 

i  88  o.  Thb  chapter  before  the  last  contains  a  general  view 
of  statatory  ioterpietatioD.  The  last  chapter  gives  a  par- 
ticolar  view  of  a  porUon  of  the  field  This  chapter  will  em- 
l«aoe  another  portion  ;  the  subseqaent  chapters  of  this  book, 
still  other  portions.  We  shall  in  thts  chapter  consider,  L  The 
General  Doctrine  of  Repeal ;  11.  Pardcular  Applications  of 
the  Doctrine ;   IIL  The  Consequences  of  Repeal 


L   J%e  General  Doctrine  of  RepeaL 

\  89.  Repeals  are  express  or  implied.  Of  the  former,  the 
more  familiar  are  where  the  statate  aays,  soch  an  act,  or 
SQch  a  provision  of  the  common  law,  Is  repealed ;  ^  but  there 
is  another  kind  of  express  repeals,  concerning  which  more 


'  As  to  a  cbnue  repealing  all  BctBCaming  within  the  "  panien"  of  the  (Kt, 
•ee  EI7 1>.  Thompnn,  8  A.  E.  H&nhall,  70 ;  Bcutt  n.  Commonwealth,  2  Viu 
Cm.  M  ;  Paj^e  v.  Conner,  3  Bibb,  180.  Bepealing  all  acti  inconnetent, 
Hale  V.  The  State,  15  Conn.  243 ;  The  State  v.  Taylor,  2  McCord,  483 ; 
Jackgon  tr.  The  State,  12  Ga.  I.  A  itatate  provided,  that  eveiy  person  who 
ihoold  Tend  merchandise  not  the  product  of  the  United  States,  without 
liceaw,  ahoold  be  fined.  Snbseqaentlf  another  act  was  passed,  in  terms  ro- 
peiliag  to  mnch  of  thii  one  as  required  a  license  to  Tend  cofiee,  tea,  and 
togar ;  and  the  court  construed  it  to  be  a  repeal  of  the  former  law  as  con- 
cenui  the  enomerated  articles.  Taylor  v.  The  Slate,  7  Blackf.  93. 
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dMculty  arises,  namely,  repeals  by  what  are  temted  negative 
statutes.  An  old  division  of  statutes  is  into  affirmative  anc^ 
negative ;  the  one  class  embracing  those  expressed  in  affirm- 
ative, the  other  those  in  negative,  words.^  Tbns  a  legislative 
provision,  that  it  shall  be  lawful  for  tenant  in  fee-eimple  Uf. 
make  a  lease  for  twenty-one  years,  and  the  lea«e  shall  be 
good,  is  affirmative ;  a  proviuon,  that  it  shall  not  be  lawful  to 
make  a  lease  for  above  twenty-one  years,  at  that  a  lease  for. 
more  shaU  not  be  good,  is  negative.^ 

§  90.  Obvionsly  a  negative  atatate,  being  in  express  denial 
or  negation  of  the  prior  law,  repeals  it.^  And  that  the  prior 
law  may  be  repealed  by  a  cnstom  also,  is  laid  down  in  Eng- 
lami ;  provided  such  prior  law  is  either  the  common  law,  or  a 
statute  declaratory  merely  of  it ;  but  doubts  have  been  enter-, 
'  tained  concerning  the  latter  branch  of  the  proposition,  namely,, 
whether  a  statute  merely  declaratory  of  the  common  law  can 
be  so  superseded.^  Plainly,  on  principle,  it  cannot  be :  we 
have  already  seen,'  that  non-nser  does  not  do  away  with  the 
force  of  a  8tatnt« ;  therefore  a  custom  cannot  do  more  as 
a  general  doctrine;  and  that  a  statute  is  only  declaratory 
of  the  prior  law  prevents  not  its  effect  as  a  statute.  The 
question,  however,  has  little  piactical  importance  in  this 
country,  where  it  could  seldom  or  never  arise.  Negative: 
statutes  are  to  be  coostmed,  in  respect  to  the  matter  of  re- 
peal, strictly ;  that  is,  as  abrogating  the  preexisting  law  no 
further  than  their  express  words  require." 

■  Bm.  Ab.  Sutut«,  G. 

'  Dirar.  St&t  2ded.475. 

'  Bac.  Ab.  Statute,  6.;  Dvar.  Stat  2d  ed.  470;  Gooch  v.  Stephenson, 
IS  Uune,  S71.  Id  a  PeDDSflvuiU  case,  the  l^irittture  had  repealed  a. 
cUum  oT  a  bill  which  had  not  then  become  law  for  want  of  the  gover- 
nor'a  sigDatnre.  Afterward  the  bill  woa  ugned ;  bat  the  conrt  held  the, 
repeal  of  the  clauie  to  be  effectual,  on  the  ground,  that,  aa  the  legiilatnre 
oonUt  abrogate  a  statnte  duly  ngned,  it  could  do  the  nme  of  one  before  the 
ngnature  wa»  attached.    Sonthwark  Bank  p.  ComiooDwealth,  S  Caief ,  446. 

*  Dwar.  Stat,  id  ed.  470-477  ;  Bac  Ab.  Statute,  G. 

*  Ante,  S  56. 

*  See  authoritiea  cited,  pott,  §  91. 
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(  91.  Another  method  of  repeal  is  by  an  affirmBtive  Btat< 
ate,  the  matter  of  which  is  irreconcilably  inoonBistent  with' 
tii«  previouB  law.  This  is  what  we  have  called  an  imp^d 
fepeal.^  We  have  seen,*  that  every  legislative  act  in  affirma- 
tive  words  is  to  be  regarded,  primd  facie,  aa  an  addition  to 
the  mass  of  law;  for  such,  on  its  face,  it  purports  to  be.  Yet 
when  it  is  inconsistent  with  the  fcHraer  law,  it  must,  as  the 
last  ex]Hea6ion  of  the  legiriative  will,  prevail.'  But  repeals 
by  implication,  thus  explained,  are  not  favored.*  Therefore 
statutes  in  derogation  of  the  common  law,^  or  of  a  previous 
express  enactment,^  are  to  be  construed  strictly ;  not  operat- 
ing beyond  their  words,  or  the  clear  repugnance  of  their  pro- 
visioDS ;  that  is,  the  new  displaces  the  old  only  when  and  so 
&r  as  directly  and  irreconcilably  opposed  in  terms.  For 
when  the  legislative  power  professes  to  add  a  provision,  as  it 

'  Ante,  §89. 
»  Ante,  S  T5. 

*  Broom  L^.  Ifax.  2d  ed.  28;  Commooirealdi  n;  Cromlej,  1  Ashm.  179; 
Hanw  B.  BobiiiMn,  3  C.  B.  808,310;  Reg.  t>.  Salisbury,  2  Q.  B.  73,  &4; 
BjiDC  V.  Stewart,  S  Des.  ISE ;  Biitlon  v.  ConuAoane&lth,  1  Cnsk  302 ;  The 
Stat«  n.  MiAimmons,  S  Cart.  Ind.  410;  United  States  r.  Irvrin,  5  McLeaa, 
17S;  SnlliTanr.  People,  15  11L  233;  Adams  n.  Aahby,  2  Bibb,  aCiMooroc. 
Tsnce,  1  (Aio,  1 ;  Den  c.  Fine,  4  Wash.  C.  C.  691;  Uarrison  d.  Barks- 
dais,  Harper,  101 ;  Hoore  v.  Mom,  14  IIL  106. 

*  L(A»  c.  firm^na,  13  Piclc.  348,348;  HaTues  v.  Jeoka,^  Ficlc.  172, 
1T6;  SoeU  t;.  Bridgewater  ColtoD  Gia  Man.  Co.  24  Fick.  296,  297;  God- 
dard  r.  Borton,  30  Pick.  407 ;  Bowen  v.  Lease,  S  Hill,  N.  T.  221 ;  Wyman  v. 
Campbell,  6  Port.  219 ;  Dugan  u.  Gittinga,  3  Gill,  136 ;  McCartce  v.  Oqibaii 
An-lum  Society,  9  Cow.  437;  LicbteDstein  c.  Tbe  State,  0  Ind.  1G2;  Erwin 
*.  Uoore,  15  Ga.  361 ;  Aspden'a  eitate,  2  Wallace,  Jr.  368,  431. 

*  Melodj  D.  Reab,  4  Man.  471 ;  Gibson  f.  Jenney,  1.^  Mass.  306 ;  Com- 
BODircaltb  ■>.  Knapp,  9  Pick.  496,  314 ;  Willmr  n.  Crane,  13  Kck.  284 ;  Lock    ■ 
■.Miller,  3  Stew.  &  P.  13;  Goodwin  v.  Thompson,  2  Greene,  Iowa,  329 ; 
Bex  r.  Paine,  1  East  P.  C.  9 ;  The  State  r.  Norton,  3  Zab.  83. 

*  White  ».  Johnson,  23  Mimt.  68 ;  Street  p.  Commonwealth,  6  Watts  ft  S. 
tM;  Itoriot  r.  Lawnnce,  1  Blatch.  C.  C.  608 ;  Claike  v.  Tie  State,  23  Missis. 
Ml ;  Wmianu  v.  Potter,  2  Barb.  916.  Tbe  doctrine  of  the  text  is  deemed 
to  applj'  with  special  force  where  both  acts  are  passed  at  tbe  tame  sesion 
of  tbe  legislatnre ;  for  "  the  presumption  of  so  sudden  a  revolution  in  the 
Bund  oftbelegisUtnreongbt  not  to  be  indulged."  Peyton  v.  Moseley,  3  T.  B. 
Hoot.  77. 
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does  in  the  enactment  of  an  afBnnative  statute,  we  cannot 
assQtne  for  it  an  intention  also  to  sabttact  a  provision ;  while 
there  is  any  well-known  rule  of  interpretation  which,  applied 
to  the  one  added,  will  enable  both  it  and  the  other  to  stand. 

§  92.  A  partial  innovatioa  upon  this  doctriae  seems  to 
have  been  made  by  the  coorts  of  Massacbosetts,^  and  perhaps 
of  Maine,'  Pennsylvania,'  Alabama,*  and  «ome  othw  States,' 
to  the  extent,  simply  and  no  farther,  thati  where  a  new  stat- 
ute covers  the  whole  ground,  occupied  by  a  previous  one,  or 
by  the  common  law,  it  repeals  by  implication  the  prior  law, 
though  there  is  no  repugnance.  Perhaps  a  misnnderstanding 
has  ariiKn  from  not  distinguishing  between  a  revision  of  the 
sabject  by  a  statute  repugnant  to  the  old  law,  and  by  one  not 
repugnant  However  this  may  be,  clearly  the  doctrine,  as 
stated  above,  is  contrary  to  the  general  rule ;  which  is,  that 

*  Conimonweallb  n.  Cooley,  10  Kck.  37;  Goodenow  v.  Buttrick,  7  iSMm. 
140;  Bftrtleto.  King,  12MaM.S37,  G40;  Ashley,  ftppallut,  4  Kcfc.  81,  S3; 
Uaaoo  0.  Waite,  1  Fick.  4S2 ;  Ellis  f.  I^ige,  I  E^cL  43,  i6 ;  JeniuDga  r. 
CoDunoQwealth,  IT  Pick.  80;  Commoowealtli  v.  Ajor,  3  Cnah.  150;  Com- 
monweatth  v.  Foster,  1  Mass.  486;  Nichols  v.  Squire,  5  Pick.  168. 

■  Towie  V.  Marrett,  3  GreenL  22. 

■  CommoDwealth  c.  Cromley,  1  Adun.  179;  Rqwrtof  die  Judges,  3  Binn. 
S)9,  697.  But  in  this  Slate,  SUL  March  21,  IS06,  had  ordwned,'<U»t,ia 
all  cases  vh^re  a  remedy  is  provided,  or  any  thing  or  things  directed  to  be 
done  by  an  act  of  assembly,  the  dilutions  of  the  act  shall  be  strictly  piu>. 
sued,  and  DO  penalty  shall  be  inflicted  or  any  thing  done  agreeably  to  th^, 
coDunou  law,  further  than  is  necessary  in  carrying  inch  act  or  acts  wto 
effect."  And  therefore  it  was  held,  that  an  indictment  did  not  lie  at  com- 
mon law  against  an  officer  for  taking  illegal  fees,  the  remedy  being  aodep 
tbe  statute  of  March  28,  1814,  %  20.  Commonwealch  v.  Evans,  13  S.  &  S. 
426. 

'  The  State  c  Whitworlh,  8  Port  434 ;  Smith  v.  The  State,  1  Stew.  90e. 
But  see  Geoi^  o.  Skeatcs,  19  Ala.  738. 

*  The  Stata  p.  Seaborn,  4  Dev.  309,  310 ;  Dugan  r.  Gittings,  3  Gitl,  138 ; 
Caldtrell  v.  St.  Louis  Perpetual  Ins.  Co.  t  La.  Ana.  8fi ;  Smith  v.  The  State, 
14  Mlua  147 ;  Bryan  v.  Sunbeig,  S  Texas,  418 ;  Rogers  v.  Watrous,  8 
Texas,  62;  Erwin  v.  Moore,  IS  Ga.  861 ;  llliuois  &  Michigan  Canal  v.  Chi- 
cago, 14  III.  334 ;  Flank  Road  v.  Allen,  16  Barb.  IS,  18 ;  Pankey  c.  Peo^e, 
1  Scam.  80;  Leighton  t>.  Walker,  9  N.  £L  99.  See  Davien  p.  Fairbaim,  3 
How.  U.  S.  636. 
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aa  af&nnatire  statute  never  repeals  the  prior  law,  unless  there 
is  a  direct  contradiction  between  the  two.'  The  doctrine  is 
also  difficult  and  uncertain  in  its  application,  and  therefore 
objectionable;  and,  yre  may  subAiit,  not  supported  by  any 
aatbfactory  reasoniDg.*    Its  most  plausible  application  occurs, 


*  The  Tender  ia  refencd,  among  other  authorities,  inclndtng  those  cited  to 
the  hat  leclios,  to  the  loUowing :  Wood  v.  United  Stetet,  16  Pet.  J42,  S68 ; 
Bex  r.  Paine,  1  Ea«tF.  C.  6;  Morlot  D.L&wrence,  I  Bbtcb.  C.  C.  603;  Bex 
v.Cariite,3B.&Ald.  I61{  Beg.  c.  SalUhnrf,  2  Q. B.  72, 84  ;  IBI.  Com.S9; 
Broom  Leg.  Max.  2d  ed.  24 ;  Williams  f.  f'ritchard,  4  T.  R.  a;  Rix  v.  Bor> 
ton,  II  A.  &  E.  4T0 ;  Dakine  v.  Seaman,  9  M.  &  W.  177,  789,  6  Jur.  783 ; 
Wjiai  B.  DsriM,  1  Out  Ee.  6S,  80 ;  Middleton  e.  Crofts,  2  Atk.  GSO,  676 ; 
Easter's  case,  II  Co.  e6,  63;  Aibton  v.  PoTUter,  1  Cramp.  U.  &  K.  738; 
Fhipson  v.  Hftrrett,  1  Cramp.  M.  &  B.  473 ;  S^x.  v.  Aslett,  1  New  Bep.  1, 
7 ;  Dore  p.  Gray,  a  T,  R.  358,  365 ;  Planters  Bank  v.  The  State,  6  Spi.  &  M. 
S2S ;  ^nne;-  d.  Uallory,  3  Ala.  626  ;  Canal  Company  v.  Bailroad  Company, 
4  Gill  &  J.  1 ;  The  State  v.  Barker,  4  Hamog.  Del.  5G9 ;  De  Armaa  case, 
lellart.  La.  158,  173;  Herman  v.  Bpri^,  S Mart  N.  S.  190, 199  ;  Williams 
0. Potter,  3  Barb.  816;  Georj^  a.  tikeates,  19  Ala.  788;  United  States ii. 
Tmnty-fiTB  Caws  of  Cloths,  Crabbe,  8S6,  370,  382;  The  State  v.  Moore, 
19  Ala.  514;  Freeman  v.  The  Sute,  6  Port  372;  Mbrris  v.  Delaware  & 
SchoylkiU  Canal,  4  Watts  k  8. 461 ;  Beals  n.  Bale,  4  Bow.  U.  S.  37 ;  Brown  v. 
Hiller,  4  Jf.  J.  Marshall,  4  74 ;  Alexandria  o.  Deannon,  2  Sneed,  104 ;  A^pden's 
eAle,  2  Wallace,  Jt.  368, 431 ;  Daviess  v.  Pairbaim,  3  Bow.  U.  S.  G3S.  In_ 
Naw  York,  the  act  of  April  10, 1824,  g  12,  anthorized  a  divorce  Avm  bed 
sad  bo«rd  on  the  prayer  of  the  husband,  for  the  irife's  cruel  treatment ;  the 
nviatd  statutes  of  1830  gare  this  remedy  only  to  the  wife ;  but  by  ^i- 
dcnt  the  act  of  1824  ifas  not  ezprenly  repealed,  and  the  conrta  held  that  it 
nmaiaed  in  foroe.  Bishc^  Uar.  &  Dir.  g  490,  note.  In  accordance  with 
oar  new  in  the  text  appear*  also  to  be  the  Scotch  Law.  Cumming'B  case, 
^w.  CrirfL  Cas.  IT.  "  It  is  a  nde  of  law,  that  one  private  act  of  parlia- 
Bent  cannot  rqieal  aaother,  except  by  express  words."  Even  though  the  ' 
Ncoad  private  act  is  declared  to  be  a  public  one,  the  consequence  is  the 
nne.  Birkenhead  Docks  v.  Birkenhead  Docks  Company,  23.£ng.  L.  Sc 
£q.  389. 

'  In  EBis  o.  Pwge,  1  Pick.  43,  45,  the  court  put  the  matter  thus:  "  It  ia  a 
iNB.settled  rule,  tiiat,  when  any  statute  is  revised,  or  one  act  framed  from 
aaotber,  some  parts  being  omitted,  the  parts  omitted  are  not  to  be  Tevieed  by 
OKMruethn,  bnt  are  to  be  considered  as  annulled.  To  hold  otherwise  woald 
be  to  impute  to  the  legislature  gross  carelessness  or  ignorance ;  which  is  alto- 
gether hiadntiadble."  llie&llacy  of  this  Reasoning  is  obvious  when  we  con- 
■der,  that  the  question  is  not,  whether  the  parts  omitted  are  to  be  revived  by 
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where  a  Btatute  of  our  own  has  covered  the  whole  subject 
embraced  in  some  English  act,  which  with  us  is  common  law. 
In  such  a  case,  it  is  said  that  our  statute  repeals  the  Eog- 
lish,^  —  a  view  entitled  to  great  consideration  on  the  question, 
whether  we  have  adopted  the  English  act;  but,  supposing 
we  have  adopted  it,  why  may  it  not  stand  until  the  legisla- 
ture dissents  from  it,  either  by  direct  words  or  by  an  incon- 
sistent enactment  ? 

§  92  a.  Another  view  of  the  matter  discussed  in  the  last 
section  is  this :  if  the  new  statute  contains  nothing  inconsist- 
ent with  the  prior  law,  no  presumption' can  arise  of  an  intent 
to  repeal  the  latter;  becaaae  the  common  law  itself,  in 
harmony  with  which  all  legislative  enactmento  are  to  be  iu' 
terpreted,*  recognizes  the  doctrine  of  a  variety  of  remedies  for 
a  single  wrong,  of  a  variety  of  offences  committed  by  a  single 
act|  of  a  variety  of  modes  of  procedure  to  attain  a  common 
right,  of  a  variety  of  jurisdictions  over  a  ^ven  matter,  of  a 
variety  of  results  from  a  single  cause.  Nature  recognizes  the 
same.  And  for«a  court  to  interpose  views  of  its  own  against 
wisdom  from  both  these  sources ;  and,  without  any  positive 
or  necessarily  implied  direction  from  the  legislature,  to  as- 
sume a  repeal,  is  to  perform  the  functions  of  the'lawgivo-, 
rather  than  of  the  judge. 


IL  Pttrlicular  Applications  of  the  Doctrine. 

§  93.    Where  the  new  statute  does  not  repeal  the  previous 
law,  both  laws  have  a  concurrent  efficacy,  and  suitors  may 


coruirtKiion;  but  whether  the  whtAe  is  to  be  reptaled  hy  conttmetum;  \a 
other  words,  whether  we  are  to  impute  to  the  legislature,  either  the  igaorance 
of  not  knowing  itheX  was  the  previous  law,  or  die  c&releaaDeu  of  not  «af  ing . 
that  they  intend  its  repeal. 

'  Mason  v.  Wdte,  1  Pick.  452;  The  State  v-  Seaborn,  4  Ser.  305,  310; 
Beport  of  Judges,  3  Binn.  095,  697;  Towle  u.  Marrett,  S  GreeuL  22. 

■  Ante,  g  86. 
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elect  under  which  to  proceed.^  For  example,  "  if,  by  a  for- 
mer law,"  says  Blackstone,  "  aa  offence  be  indictable  at  the 
quarter-lie s&ions,  and  the  later  law  makes  the  same  ofTence 
indictable  at  the  assizes;  here  the  jurisdiction  of  the  sessions 
is  not  taken  away,  but  both  have  a  concurrent  jurisdiction, 
and  the  offender  may  be  prosecuted  at  either,  unless  the  new 
statute  subjoins  express  negative  words,  as  that  the  offence 
shall  be  indictable  at  the  assizes,  and  not  elsewhere."'  So  it 
is  every-day  practice,  in  the  criminal  courts,  for  a  prosecutor 
to  proceed  on  either  one  of  two  statutes,  or  at  the  common 
law,  as  he  may  elect ;  ^  and,  where  an  indictment  is  intended 
to  be  drawn  upon  a  statute,  but  is  found  defective  as  such, 
yet  good  at  the  common  law,  it  stands,  —  the  courts  rejecting 
the  concluding  words,  "  against  the  form  of  the  statute,"  as 
lorplusage.' 


'  Broom  Leg.  ^z.  iA  ed.  35  ;  Foster's  case,  1 1  Co.  SB,  Si ;  Bichanb  v. 
D^ke,  S  Q.  B.  »e,  nS ;  Gooch  v.  Stephenwo,  13  Maine,  S71 ;  Fuller  v. 
tUtt  Slate,  1  Blackf.  GS ;  Aim;  v.  Hanw,  &  Johaa.  1 76 ;  Flatt  v.  Hi^erry,  7 
Wend.  236  ;  Fannetg  Tompiko  v.  Coventry,  10  Johns.  389 ;  Colden  r.  El- 
dred.ia  Jotuu.  2£0. 

•  1  BL  Com.  90. 

'  1  Saund.  Wma.  Ed.  (Gtli)  139  b,  note;  Goocli  v.  St^pheiiMiii,  13  Maine, 
tit ;  The  State  v.  Abram,4  AU.  272.  See  The  State  r.  Savsnoab,  T.  U.  P. 
CbarL  235 ;  Gooch  v.  Stephenson,  13  Maine,  371  ;  The  State  v.  Wilkinson, 
2  Vl  4S0 ;  Beg.D.  Tinile}-,  Keg.  r.  Bnghtaide  Birelow,  and  Keg.  v.  Attercliffe 
cnio  Darnall,  i  New  Sen.  Cas.17,  14  Jur.  174, 19  L&w  J.,  n.  b.,  M.  C.  50; 
The  Stale  n.  Morton,  tWrns-Yt  310;  The  State  d.  Norton,  3  Zab.  38  ;  The 
Stale  r.  BeriT-,  4  Halst.  874.  Where  the  charter  of  a  turapike  corporation 
provided  a  penalty  for  a  failure  to  keep  the  road  in  repair,  but  contained  no- 
Mgaiire  words,  the  court  held,  that  an  indictment  for  aon>rapair  agunit  the 
ttrporation  would  itill  li^  at  common  law.  Walerford  &  Whitehall  Turn- 
[Mke  V.  People,  9  Barb.  161. 

'  *  Kex  V.  l>iekenfon,  note,  1  Saiiiid.  Wme.  Ed.  IW ;  fteg,  v.  Wigg,  2  Ld. 
Baym-llBS;  Bennett..  Talbw,  I  Ixl.  Raym.  149;  The  State  u.  Walker,  2 
Taylor,  2*29.  So  a  recognizance  not  strictly  conformable  to  the  statute 
may  be  good  at  the  common  law.  Phelps  v.  Parks,  4  Vt  488,  the  conrt  re- 
ftrring  to  Fansbaw  v.  Morrison,  2  Ld.  Baym.  1138 ;  Johnson  v.  Laserro,  2 
Ld.  Kaym.  1459;  Young  «.  Shaw,  1  D.  Chip.  224.  s.  P.,  Reg.  n.  Ewer,  Holt,. 
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^94.  Jfature  of  Ihe  Repugnance.  The  natore  of  the  repug- 
nance which  works  a  repeal  of  the  prior  law  is  now  to  be 
considered.  We  have  already  seen,  how'dieduct  atatatory 
and  common  law  provisions  operate  onp  upon  anotfaer,  con- 
tracting, expauding,  and  modifying  one  another;  and  how, 
when  they  so  operate,  their  couatrnction  is  not  determined 
primarily  by  the  order  in  which  they  were  established,  bat  by 
other  principles.!  Therefore  where  a  provision  of  law  is  thtiB 
modified  or  cut  short,  it  ia  not,  in  any  proper  sense,  repealed. 
And  we  may  lay  down  the  doctrine  broadly,  that  no  repefd 
takes  place  if  the  earlier  prorision  can  stand,  to  any  extent, 
consistently  with  the  later.^  Yet  this  proposition  must  not 
be  misapplied.  If  the  later  statute  conflicts  in  any  paiticolar 
with  the  earlier,  then  the  earlier  ia  so  far  abrogated ;  though 
we  do  not  say,  speaking  of  the  earlier  as  a  whole,  that  it  is 
repealed.  Now  the  abrogation  of  a  (Hovision  of  law  may  ex- 
tend only  to  some  matter  incidental  to  the  main  provision ; 
or,  on  the  other  hand,  the  main  provision  may  be  abro- 
gated, leaving  only  the  minor  matter  to  stand.  In  deter- 
mining when  an  abrogation  takes  place,  and  bow  widely  it 
operates,  we  are  compelled  to  know  into  what  parts  a  statu- 
tory provision  may  for  this  purpose  be  separated.  Let  us  look 
a  little  at  that  question. 

§  95.  We  may  always  separate  the  ofience  from  the  ponish- 
meot ;  and  so  a  statute  which  provides  a  new  ponisbment  for 
an  old  offence  operates  as  a  repeal  of  only  bo  much  of  the 
old  law  as  relates  to  the  punishment."    A  person  offending 


>  Ante,  S  77-88. 

'  This  doctrine  was  stated  in  pari  by  Matlkewi,  J.,  aa  followa :  *■  A  particu- 
lar law  is  not  repealed  by  a  subBcqnentgeneral  law,  unless  there  be  sueb  re- 
pugnancy between  them  that  they  cannot  both  be  complied  with,  under  any 
circumttanQu"    De  Atnua  ease,  10  Mart  La.  158, 172. 

*  We  are  now  upon  cases  in  which  Uie  new  statute  proTides  for  a  new 
punishment.  It  would  seem,  that,  if  a  Btalute  umply  repeals  so  much  of  a 
previous  one,  creating  an  offence  and  affixing  a  penalty,  as  relates  to  the 
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will  then  be  indictable,  either  at  the  common  law  or  under  the 
old  statute,  as  the  case  may  be,  leaving  the  court  to  inflict  the 
pnnisbment  ordained  by  the  new ;  ^  or  nnder  the  new  statute, 
at  the  deotion  of  the  prosecutor.^  It  was  indeed  ruled  in  an 
Sngliab  nisi  prius  caae,^  hanaonionsly  with  the  doctrine  ap- 
pateatly  best  sustained  by  anthority,*  that,  where  the  offence 
was  originally  created  by  a  statute  ef&xiog  to  it  a  penalty, 
Bod  a  subseqnent  statute  increased  the  penalty,  the  indict- 
ment must  conclude  against  the  form  of  the  statutes,  in  the 
phira).  Bat  this  is  at  most  a  mere  technir^I  rule  of  pleading, 
not  resting  well  on  principle ;  and,  in  this  country,  the  ques- 
tioo  has  been  decided  both  waya.^     The  true  view  seems  to 

penalty,  all  right  to  proaecatc  for  a  violatioD  of  the  previous  one  is  gone. 
Beg.  V.  Adams,  Car.  &  M.  S99. 

>  Commonwealth  v.  Searte,  2  Binn.  832,  SS9 ;  Wniiams  v.  Beg.  7  Q.  B. 
Sai  -,  Tbe  State  c.  Wilbor,  1  B.  L  199 ;  McCaon  t>.  The  Bt&te,  13  Sm:  &  U. 
*n;  Tbe  Sute  e.  Thompson,  2  Strob.  12^  Roe  d.  Beny,  1  Uoodjr  &  R.  463 ; 
The  Stattt  v.  Williams,  2  Rich.  418. 

•  Bes  E.  Dickinson,  1  Saund.  Wma.  Ed.  135;  Bex  p.  Dijton,  lOMod.  896, 
S37,  Say.  !!G ;  Bex  d.  Urlyn,  note,  !  Saund.  Wms.  Ed.  808 ;  Rex  v.  Chat^ 
bam,  I  Uoody,  403i  Sir  John  Knighfa  case,  S  Mod.  117;  Rex  n.  O'Brian, 
7  2^od.  37S,  S79.     See,  however,  Felix  u.  Tbe  State,  18  Ala.  720. 

■  B^.  V.  Adams,  Car.  &  M.  299. 

'1  ChitCrim.  Law,  SdEng.  Ed.  291,aDdAm.  Notes;2  Gab.  Crim.  Law, 
2*9;  Lee  b.  Clarke,  2  East,  833,  339  ;  Bex  v.  West,  Owen,  131. 

'  That  the  nngnlar  form  is  sufficient,  Strong  d.  The  State,  1  Blsckf  I93{ 
the  Slate  ir.  Wilbor,  I  R.  L  199;  The  Stale  c.  Dayton,  8  Zab.  49;  llie 
State  V.  Berry,  4  Halst.  374 ;  Butmaa's  case,  8  Creenl.  113.  That  the  plural 
fbnn  must  be  employed,  Tbe  Stat«  r.  ftloses,  7  Blackf.  244,  and  King  v.  The 
State,  2  Cart  Ind.  S23,  the  judges  being  apparently  unaware  of  their  pre- 
view deciaoa  in  Strong  e.  llie  State;  The  State  v.  CaEsel,  3  Bar.  bG-'lOT. 
See  Kane  r.  People,  8  Wend.  203 ;  United  States  v.  Gibert,  3  Sumner,  1 9 ; 
Sears  D.  United  States,  1  Gallia.  2S  7,  259.  In  The  State  r.  Pool,  2  DeT.  202, 
the  majoHij  of  the  judges  held,  that,  where  one  statute  creates  an  ofience 
punishable  by  a  penalty  recoverable  in  an  action  civil  in  fona,  and  another 
ftatntc  makes  the  offence  indictable,  the  indictment  most  conclude  against 
the  fonn  of  the  statutes,  in  tbe  plural.  But  ITcnder«on,  C.  3.,  dissented; 
obserring, — "lam  incliDed  to  believe  that  this  is  the  rule;  diat,  where  it  is 
'  necesRvy  to  have  reconree  to  two  or  more  statutes  to  show  that  the  acta  im- 
puted as  crimes  are  in  fact  so,  that  is,  acts  forbidden  or  duties  enjoined,  .  .  . 

.  .  .  there  both  or  all  the  statutes  mast  be  referred  to. But  it  can- 
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have  been  exprMsed  by  Loid  Denman,  thos:  **  It  ia  tbe  aSaaee 
which  is  the  mbject  of  indictmeBt,  not  the  panubamit ; "  * 
and  the  doctrine  is  settled  in  both  countries,  that,  if  tbc 
ofieace  is  originally  at  oommon  law,  and  the  pnnlEbiiient  ia 
by  statnte,  a  conclnsion  at  common  law  is  safficient'  Loot- 
ing at  the  matter  of  this  sectioa  in  the  light  of  prindple,  the 
reflult  ie,  that,  einee  the  pontsbment  pertains  to  the  procednie 
rather  than  to  the  prohibition,  we  may  separate  the  two ;  and 


not  be  (lid,  tliat  tbe  defendaBl  did  mn  ict  comtnrj  b>  the  -pntSHtiaaa  of  i, 
■latnte,  vhen  the  itatDte  did  not  prohibit  it;  in  bet,  wu  atent  in  legud 
(o  it,  and  onlj  prescribed  the  mode  of  proaecDtioii,  and  the  pnnidiinent  oa 

conviction The   defendant  cannot  be  said  to  act  contiaiy  to  a 

ftalote  wliicli  prescribes  nothing  to  be  done,  bnt  only  fixes  the  mode  of  pro- 
ceeding flgaidit,  and  the  meaaura  of  panishineDt  to,  Iboae  who  have  vidBied 
another."  p.  Z07,  SOS.  Jn  tbe  eoprene  coart  of  Uaine,  Fwris,  3^  drew 
tbe  distinctions  ai  follows :  *■  Where  one  statnte  creates  the  ofiencet  and  an- 
other gives  the  penalty,  it  seems  to  be  settled  that  an  indictment  must  coo- 
-clutlc  against  the  form  of  the  4((i(uf«j>.  Bat  if  there  be  more  than  one  statute 
concerning  the  same  offence,  and  the  first  of  them  was  never  discontinued, 
and  tbe  later  onlj  qnalirj-  the  method  of  proceeding  npon  the  earlier, 
without  aRaring  the  sdMtanee  of  its  porriei',  it  seems  agreed  that  it  is  ss6 
in  an  indictment  on  such  a  statute  to  conclude  gainst  the  form  of  the  sUtota. 
"Where  an  offence  is  prohibited  by  several  statutes,  if  oulj-  one  is  the  fonn- 
dation  of  tbe  action,  and  the  others  are  eiplanatt^j,  it  is  vaSctent  to  sa;^, 
against  the  form  of  the  ttatule."    Morrison  v.  Witham,  1  Fairf.  431, 135. 

'  Reg.  V.  WllUwns,  14  Law  J.,  s.  b.,  M.  C.  IS4. 

*  Reg.  V.  Williams,  supra ;  Rez  v.  Chatbara,  t  lAoodj,  403 ;  Fuller  n.  The 
State,  I  BbckC  63;  Rex  d.  (yBrian,  T  Mod.  37S,  379;  Rex  v.  Jones,  I 
I.each,  4thed.  174;  Reg.  c.  BetheU,  6  Mod.  IT;  The  State  v.  Evans.  7  Gill 
&  J.  290;  Williams  v.  Reg.  lOJur.  156;  Ruswll  v.  Commonwealth,  7  S.  & 
R.  469.  See  The  State  v.  Flanigin,  B  Ala.  477 ;  The  State  c.  Jones,  5  Ala. 
668 ;  Bex  v.  Brown,  2  East  P.  C.  1007.  In  King  r.  The  Stale,  2  CarL  IntL 
MS,  the  court,  after  laying  down  the  doctrine,  that,  w)iere  one  statute  define! 
tbe  offence  and  another  prescribes  the  punishment,  tbe  indictment  must  con- 
clude in  the  plural,  adds :  "  This  is  no  doubt  correct,  for  the  obvious  T«ason 
tbat  neither  statute  wouldof  itself  support  tbe  prosccntion."  But  the  reader 
will  notice,  that  in  fact  the  former  statute  would  have  supported  it,  the  sama 
as  tbe  common  law  would  have  done,  if  the  offence  had  existed  at  commoa 
law ;  for  if  the  former  statute  had  foiled  to  prescribe  any  penalty,  then,  as 
we  have  seen,  ante,  §  84,  the  offence  created  by  it  would  have  been  puni^- 
able  at  the  common  law. 
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pay  no  Tflgard  fo  the  punishment  cither  in  fmming  the  iw 
^ctmeat,  or  ia  considering  whether  the  prohibition  in  one 
itatnte  1b  repealed  by  another  etatute.  Always,  in  the  crimi^ 
Bsl  law,  the  indictment  describes  the  of^nce  upon  the  pro- 
hibUion  merdy,  not  at  all  upon  the  ponisbment. 

^96.  It  is  dear,  that,  if  a  new  statate  provides  a  milder 
pmishment  than  was  before  imposed  for  the  same  offence, 
and  adopts  no  difTerent  remedy,  it  repeals  so  much  of  the  old 
law  as  concerns  the  punisbment.i  From  some  cases  and 
dieta  ve  inigbt  infer,  that  the  converse  is  not  true ;  bat  if,  by 
a  more  recent  enactment,  a  heavier' punishment  is  established, 
a  prisoner  may  be  sentenced  under  either  law.'  The  better 
view  however  appears  to  be,  that,  where  there  is  no  change 
in  the  character  or  circamstaDces  of  the  oifence,  or  nature  of 
the  remedy,  a  new  law  establishing  any  different  punishment 
in  amonnt,  whether  more  or  less,  is  so  far  inconsistent  with 
and  repeals  the  old.'  Where,  by  two  sections  of  one  statute, 
jurisdiction  over  the  same  offence  was  given  to  different 
courts,  and  different  degrees  of  panishmeot  were  prescribed, 
it  was  held  that  only  the  mildo-  degree  could  be  ordered  by 
«tber  court* 


■  HendenOD  v.  Sherborne,  2  M.  &  W.  236,  239 ;  Smith  u.  The  Slate,  1 
Stew.  506  ;  Tba  State  v.  Thompwn,  2  Strob.  12;  The  State  v.  Wbitwarth, 
8  Port.  43i  ;  United  St*te»  v.  Jones,  3  Wash.  C.  C.  209 ;  The  State  v.  Up- 
eburch,  9  Ired.  454 ;  The  SUte  i).  Biplej,  2  Brev.  300 ;  Barton  o.  Watkina,  2 
HfU,  S.  C  674. 

*  Hairisoo  p.  Chiles,  3  LUt  194 ;  The  State  v.  Taylor,  2  McCord,  48S ; 
B^  c.  £>Dgh,  6  Mod.  140, 141. 

'Kichob  c  Squire,  S  Pick.  16S;  Ferine  v.  Van  Note,  1  Southard,  146; 
Buckalle'B'  o.  AckermaD,  3  Halst  48;  Carter  v.  Uawley,  Wright,  74;  Com- 
tnonwealth  ■;.  Kimball,  21  Pick.  373;  Sir  John  £night'B  case,  3  Mod.  117; 
Atlornej'Geaeral  v.  Lockwood,  &  M.  &  W.  378,  391.  See  Clarke  «■  The 
State,  S3  Misais.  261 ;  The  SUte  v.  Ward,  6  N.  H.  539 ;  Sullivan  v.  People, 
15  lU.  233 ;  port,  §  97-99.  In  Pennsyhanis  this  hm  been  so  provided,  sub- 
itantially,  by  stetnte.     Commonwealth  c  EvauB,  13  S.  &  B.  426;  ante,  g  92, 

*  Scrin^Tonr  v.  The  State,  1  Chand.  48. 
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§  97.  Several  concnrrent  remedies,  "  of  a  different  nature,"' 
carrying  whh  them  their  respective  penalties,  may  be  provided 
for  one  ofTence ;  and  each  remedy  may  stand,  penalty  and  all, 
witboat  conflicting  with  the  others.'  "  Therefore  keeping  of 
swine  in  the  city,  &c.,  being  a  noisanoe  at  common  law,  the 
prosecntor  is  at  liberty  either  to  proceed  by  way  of  indict- 
ment for  the  nuisance,  or  to  talie  that  more  expeditiooa 
remedy  which  is  given  him  by  act  of  parliament,  by  sale  of 
the  swine."  '  So  a  statute  making  it  penal  to  "  injure  a  mill- 
dam  "  does  not  take  away  the  common  law  right  to  abate  the 
nuisance,  if  the  mill-dam  becomes  such.*  And  a  statute  pro- 
viding a  specific  method  of  abating  a  nuisance  does  aot 
abrogate  the  common  law  method.'  The  reason  of  these 
propositions  is,  that,  since  no  repeal  of  a  prior  law  is  im- 
plied from  a  snlwequent  enactment,  except  in  oases  of  le- 
pagnance,  there  can  be  no  repeal  in  these  circumstances; 
for  there  is  no  repugnance  between  provisions  of  differing 
natures,  to  cure  a  common  evil.  And  the  reason  of  some 
ether  of  the  foregoing  propositions ;  as  that,  where  there  are 
t\i'o  provisions  difTcring  not  in  nature  from  each  other,  one,  fm 
instance,  visiting  the  o^ender  with  a  heavier  punishment  of  the 
same  kind  than  the  other,  the  later  repeals  the  earlier, — is  be- 
cause nature  forbids  two  identical  things,  both  things  being  in  ' 
this  case  identical  a  certain  way,  to  occupy  the  same  space. 

§  98.  What  are  remedies  of  different  natures,  within  the 
rule  just  stated,  we  may  not  find  it  easy  to  lay  down  in  a 
word ;   and  perhaps  the  cases  are   not  entirely  harmonious. 


'  Lord  AbiDger  in  HendersoD  v.  SheAorne,  3  M.  &  W.  2SG,  239. 

*  1  Mod.  8*, note;  Rem.  Jackson,  Cowp.2d7;  Reg. p.  Wigg,2Ld.R»ym. 
1163;  Jennings  r.  Commonwealth,  17  Hck.  SO;  Crittenden  tt.  Wilson,  B 
Cow.  165 ;  The  Slate  v.  Rntledge,  S  Hotaph.  3! ;  Hodges  v.  The  State,  8 
Ala.  fiS ,'  Res  v.  Moor,  2  Mod.  128  ;  Simpson  v.  The  State,  10  Yetg.  629  ; 
Pitman  r.  Commonwealth,  2  Rob.  Va.  800;  United  States  v.  Halbeiatadt, 
Gilpin,  2G2;  Ren  wick  u.  Morrie,  S  Hill,  N.  Y.  621,  7  K11,N.Y.  976. 

*  Reg.  V.  Wigg,  2  lA.  Raym.  1168. 

*  The  State  t>.  Moflett,  1  Greene,  Iowa,  U7. 
»  Wetmore  d.  Tracy,  14  Wend.  260. 

[138] 


Di.itradb,  Google 


CHAP.  X  j  RKPEAL.  §  99 

Tbe  Vermoot  court  held,  that  a  etatutory  provision  impos- 
ing a  fine  of  seven  dollars,  to  be  recovered  by  complaint 
before  a  jastioe  of  the  peace,  for  placing  any  obstruction  in 
the  highway,  was  merely  cumulative,  not  interfering  with 
tiie  oommoD  law  rensedy  by  indictment;  bat  whether  it 
snpnseded  tbe  common  law  punishment,  which  is  the  ques- 
tion Dovf  under  coDsideration,  the  court  did  not  say.'  In 
New  Jersey,  a  statute  having  prohibited  a  thing  under  a 
penalty  of  ten  dollars,  to  be  recovered  in  an  action  of  debt 
by  any  po^on  suing  for  it ;  and  a  subseqaent  statute  having 
made  the  same  thing  indictable,  and  the  offender  liable  to 
twenty  dollars  fine;  the  later  provision  was  held  to  repeal 
tbe  earlier.  Tbe  ground  of  the  last  decision  was,  that  it 
could  not  be  presumed  both  penalties  were  to  stand ;  and 
tiiat,  therefore,  the  laat  mnst  prevail.' 

§  99.  Perhaps  some  of  the  difficulties  on  this  point  may 
be  obviated,  by  calling  to  mind  certain  principles  to  be  con- 
sidered more  at  large  in  subsequent  parts  of  this  volume. 
One  is,  that  the  law  may,  sometimes  does,  attach  two  or 
more  separate  penalties  or  pnnishmeuts  —  as  a  fine  and  a  for- 
feiture, or  a  fine  and  imprisonment  —  to  the  same  act,  and 
even  antborize  them  to  be  enforced  in  separate  proRecutions.' 
la  such  a  case,  it  is  of  course  no  objection  that  the  right  to 
prosecute  is  derived  from  statutes  passed  at  different  times. 
Anotbez  principle  is,  that,  to  a  considerable  extent,  offences  are 
like  successive  circles  of  different  sizes  inclosed  within  one 

'  The  State  v.  Wilkinson,  3  Tt  480.  And  see  Salem  Turnpike  and 
Cbelsea  Bridge  v.  Hayci,  5  Cush.  458. 

■  BuckaUew  r.  Aekermon,  S  Halst.  48. 

'  Peoploe.  Stevens,  IS  Wend.  341;  Eeg.  y.  White,  20  Eng.  L.  &  Eq.SSS; 
Blntchle^  e.  Mcaer,  IS  Wend.  21S  ;  poet,  §  691.  The  Illinois  coart  held,  that 
an  officer  is  not  indictable  in  Ulinois  for  taking  illegal  fees,  observing ;  "  A 
remedy  has  been  provided  by  tbe  infliction  of  a  penalty  for  such  acts ;  but 
the  modet  of  proceeding  to  enforce  such  pendty  are  cntiiely  of  a  civil 
nature^"  Pankey  v.  People,  1  Scan.  80.  Still  there  h  donbt  whether  this 
Blinois  doctrine  is  soand.  A  civil  remedy  in  the  nature  of  a  penalty  for  the 
offence  may  veil  stand  with  a  conunoa  law  indictment,  the  two  remedies 
being  enforceable  together. 
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anot;her ;  a  robbery,  for  example,  being  an  asaanlt  comoaittod 
under  particular  circumstances  of  aggiavatioo ;  aad  that,  im 
these  cases,  the  offender  may  be  convicted  of  either  the  sim- 
pler or  aggravated  iorm,  at  the  election  of  the  proseciltor ; 
except  that,  sometimes,  the  line  between  felonies  and  misdA* 
meanors  cannot  in  this  way  be  passed.^  These  several  dft-; 
grees  of  the  same  oBknce  have  their  corresponding  degrees  of- 
punUhmeat ;  thoagh,  when  a  prisoner  has  been  convicted  in 
one  degree,  he  cannot  be  convicted  in  another  degree.  There'- 
fore,  if  the  new  statute  adds  aggravations  not  existing  in  the. 
old  law  of  the  offence,  and  creates  a  bi^er  penalty  i'  ot: 
omits  some  aggravating  quality,  and  provides  a  lower  pea*, 
alty  ;^  or  if  the  new  statute  is  applicable  to  a  parttcalar  class . 
only  of  persons,  who  owe  pt^ticulai  dutiee  in  the  matter;* 
the  new  paniahment  does  not  auperaede  the  old.'  This  is-' 
clear :  bnt  where  the  law  is  changed  in  a  way  the  reverse 
of  this,  the  same  result  does  not  necessarily  follow.  Thna 
in  Alabama  it  was  held,  that,  where  the  new  law  provided  k 
less  penalty  for  an  offence  of  a  higher  grade  than  the  old,  it. 
superseded  the  old.^ 

§  99  o.  The  difficulties  disclosed  in  the  last  few  sections 
will  be  found  less  embarrassing  in  the  facta  of  cases  as  they 
arise,  than  they  appear  upon  our  statement.  Because,  when  a 
court  takes  into  ita  view  the  large  range  of  subjects  required 
in  the  interpretatioa  of  statutes,  it  will  usually  diacem  some  . 


>  Po9t,  §  929  et  seq. 

■  The  SUIe  v.  Malooey,  B.  M.  CfaarL  84. 

■  The  State  i>.  Buckraan,  8  N.  U.  203 ;  Rei  .v.  Taylor,  Euas.  &  Ry.  373  ; 
The  State  v.  Daufertb,  3  Conn.  112;  Sonthworth  n.  The  State,  i  Conn. 
823. 

*  Gregory  v.  Commonwealth,  2  Dana,  417. 

*  Ante,  %  93,  97.  And  see  The  State  t>.  Taylor,  Z  McCord,  483 ;  Rex  v. 
WaddingtoD,  1  B.  &  C.  26;  Enowles  v.  The  State,  8  Day,  103;  Conunoa- 
wealdi  V.  Pt-gnaa,  1  Leigh,  569 ;  Allen  n.  GommoDwealUi,  2  Leigh,  727 ; 
Tmylor  v.  The  State,  7  Humph.  610. 

*  Smith  V.  The  State,  1  Steir.  506.  And  eee  The  State  o.  Jones,  5  Ala. 
666 ;  The  State  v.  Flonigin,  5  Ala.  477. 
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cticamstance  to  relieve  any  doubts  which  might  encamber 
an  ahstrsot  prDpoaltioa. 

J 100.  Hanng  thus  considered  the  matter  of  implied  re- 
petl  as  reepecta  the  pnniBhment,  we  next  come  to  look  at  it 
at  respects  the  oflence  itself.  And  the  instances  are  rare  id 
which  a  statate  operates  as  such  repeal  of  the  prior  law, 
statotory  or  common,  concerning  merely  the  offence,  distin- 
gni^ed  firom  the  ponishment.  Of  coarse  from  this  statement 
mast  be  excluded  the  peculiar  doctrine  of  some  tribunals, 
mentioned  ii>  a  previous  section.'  Since  there  are,  nnder 
many  drCDin stances,  varions  shades  and  degrees  of  legal 
o^nce  attaching  to  a  single  act,  no  reason  exists  why  any 
new  provision  of  statutory  law  should  be  conetrned  other* 
wise  than  as  creating  an  additional  offence,  thongh  of  the 
same  general  kind  wliich  existed  before.'  Bat,  on  principles 
to  be  made  apparent  when  we  come  to  consider  the  distino- 
tioa  Between  felonies  and  misdemeanors,  if  a  statute  elevates 
to  a  felony  what  before  was  a  misdemeanor,  or  creates  a  mis- 
demeanor of  what  was  before  a  felony,  the  old  law  is  gone, 
by  reason  of  the  repugnance,  and  the  offender  can  be  indicted 
cMiJy  nnder  the  new." 

^  101,  We  have  already  seen,^  that  the  roles  governing 
imphed  repeal  by  the  operation  of  affirmative  statutes,  on  the 
gTODnd  of  lepugnance,  are  not  identical  in  our  States.  The 
practitioner  may  therefore  like  to  see,  in  a  note,  references  to 
some  of  the  authorities  showing  when  a  repeal  takes  place, 
particularly  for  the  cause  now  under  consideration,  arranged 


'  Ante,  S  9!. 

*  See  caiei  cited  ante,  S  91-93 ;  Conuumwealtli  v.  Herrkk,  6  Ciub.  465. 
'  Befc-nBultoD,  IS  Jur.  1017,  1021  ;Itex  v.  Bobiusoa,  3  East  F.  C.  1110, 
lIU,ltlS,  2Leach,  4tlied.  749;  Rex  d.  Walfbrd,  5  Esp.  92;  The  State  o. 
K'r^ht,  4  ifcCord,  3&S ;  Butoo  o.  Watkins,  3  Hill,  S.  C.  674  ;  The  State 
■.Dirk,  3  Murpfa.  388;  Warner  f.  Conunoa wealth,  1  Barr,  1S4:  Rex  v 
Cnm,  I  Ld.  Raym.  711,  IS  Uod.  6U ;  Bex  t>.  Fim,  Run.  &  Ky.  435. 
<  Ante,  §  92. 
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in  the  order  of  the  countries  and  States  to  which  they  be- 
iong.i 

>  England.  Rex  v.  Puna,  1  Eaat  P.  C.  S ;  Kox  e.  Thome,  2  Etwt  P.  C. 
623;  WiUiama  c.  Beg.  7  Q.  B.  250;  Beg.  v.  Wynn,  1  Den.  C.  a  S6&,  1 
Temp.  &  M.  32,  13  Jur.  107,  18  Law  J.,  n.  8.,  M.  C.  51 ;  Reg.  c.  OvertMJ,  4 
Q.  B.  63 ;  Reg.p.  Tire;,  1  Den.  C.  C.  63 ;  Rex  n.  Farrington,  Rn».  &  Bj.  207 ; 

Bex  u.  RobioBon,  2  Leacb,  4th  ed.  749,  2  East  P.  C.  1110;  Bex  n.  Carlile,  S 
B.&Ald.l61;  Eex  t>.  Waddington,  1  B.  &  C.  26 ;  Rex  o.  Moor,  Z  Mod.  128; 
Sir  John  Knight'B  caM,  3  Mod.  IIS;  Bex  v.  Jackaon,  Cowp.  297;  Rex  r. 
Taj'lor,  Rubs.  &  Ry.  373 ;  Bex  u.  Fugh,  6  Mod.  140,  141 ;  Reg.  n.  Sill,  14 
Eng.  L.  &  £q.  13S ;  Rex  v.  O'Brian,  7  Mod.  373,  379  ;  |{eg.  v.  Brecon,  S 
New  Sesa.  Cag.  434,  13  Jur.  423,  18  Law  J.,  n.  a.,  IL  C.  123;  Reg.  v. 
Thompson,  20  Law  J.,  k.  b.,  M.  C.  183,  15  Jur.  654;  Bex  v.  Slsnle}-,  Rua*. 
&  By.  432;  Bex  r.  Rojali,  2  Bur.  832,  2  Keny.  549. 

Ireland.     Reg.  o.  Murphy,  Jebb,  31 5. 

Uniltd  Slates.  United  States  o.  Hrates,  5  Wheat.  184 ;  United  States  r. 
Haiberstadt,  Gilpin,  262 ;  United  States  v.  Joiie»,  3  Wash.  C.  C.  209 ;  Mor- 
lot  0.  Lawrence,  1  Blatchf.  C.  C.  608 ;  United  States  v.  A  Package  of  Lace, 
Gilpin,  338 ;  United  States  o.  Irwin,  5  McLean,  1 78. 

Alabama.  The  State  v.  Coleman,  5  Fort.  32;  Smith  i>.  The  State,  1  Stew. 
506 ;  Hodges  t^.  The  State,  8  Ala.  55 ;  The  State  v.  Whitwortb,  8  ForL  434 ; 
The  State  v.  Jones,  6  Ala.  666 ;  The  Slate  v.  Flanigin,  5  Ala.  477 ;  Haw- 
iins  II.  The  State,  3  Stew.  &  P.  63;  Moore  v.  The  State,  16  AU.  4IJ; 
The  Slate  k.  Moseley,  14  Ala.  390;  The  State  v.  AUvre,  14  Ala.  435; 
Hirchfelder  v.  The  State,  18  Ala.  112;  Sleroe  v.  The  State,  20  Ala.  43 ; 
The  State  v.  Moore,  19  Ala.  S14 ;  Huggins  v.  Ball,  19  Ala.  537 ;  Be  Bernio 
r.  The  State,  19  Ala.  23;  Jordan  r.  The  State,  15  Ala.  746. 

Artaniai.  Sci^n  v.  Taylor,  8  Eng.  380 ;  Campbell  v.  Campbell,  8  Eng. 
C13;  Ex  parte  Trapnall,  1  Eng.  9;  Hamilton  i>.  Buxton,  I  Eng.  24. 

Conneclicui.  Hale  v.  The  Stale,  15  Conn.  242;  Knowlca  v.  The  State,  3 
Day,  103;  The  State  e.  Danfonh,  S  Conn.  112;  Bouthworlh  v.  The  State,  6 
Conn.  325. 

Ihlainare.    The  State  v.  Barker,  4  Earring.  Del.  ES9. 

Georgia.  The  Stale  d.  Calvin,  B.  M.  Charl.  151  j  The  State  v.  Maloney, 
B.lLCtarl84i  The  State  o.  Savannah,  T.  U.  P.  Charl.  235 ;  Union  Branch 
Bailroad  v.  East  Tennessee  and  Georgia  Railroad,  14  Ga.  327. 

lUimis.  Town  of  Ottawa  v.  County  of  La  Salle,  12  111.  339 ;  Blinois  aitd 
Michigan  Canai  n.  Chicago,  14  III  334;  Tyson  p.  Porilethwaite,  13  IIL  727; 
Perry  n.  People,  14  111.  496. 

Indiana.  The  State  v.  MulKkin,  3  BlackC  260;  Fuller  u.  The  SUte,  ^ 
Blackf.  63  ;  Strong  f .  The  State,  1  Blaekf.  193 ;  Cheezem  v.  The  State,  i 
Cartlnd.149;  The  State  u.  Ufskimmons,  3  Cart  Jnd.  440;  King  c.  The 
State,  2  Cart.  Ind.  523 ;  The  State  v.  Youmans,  5  Ind.  230. 
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III.    3%e  Cbnsequences  of  Repeal. 

§102.   Ay^earr  next  to  consider  the  effect  of  a  repeal.    Law 
diiidea  itself  into  tbat  which  concerns  the  right,  and  that 


loaa.  The  State  n.Mo&ett,  1  Greene,  Iowei,  21';  Goodvio  tr.  Tbompfloa, 
i  Greene,  lawa,  329. 

KentHcii/.  Ely  c.  Thompson,  3  A.  K.  Marshall,  70 ;  Ervioe  v.  Common- 
wealth, 5  Dana,  216 ;  Harrison  v.  Chiles,  3  Lilt.  104  ;  Gregory  v.  Common- 
wealth, 2  Dana,  417 ;  Adams  v.  Ashby,  2  Bibb,  98 ;  Eccies  tj.  Stephenson, 
S  Bibb,  J17;  Lillatd  v.  MeGee,  4  Bibb.  1G5;  Hickman  v.  Littlepage,  2 
Dana,  S4i ;  Commonwealth  v.  Craig,  15  B.  Monr.  534, 

Louuiana.  Caldwell  v.  St  Louis  Perpetual  Ins.  Co-  1  La.  Ann.  S5 ;  De 
Annas  ease,  10  Mart  La.  158;  Bernardf.  Yignaud,  lOMart  La.  482;  Her- 
man f-  Sprigg,  3  Mart.,  v.  s.,  190. 

Maine.  Gooch  v.  Stephenson,  13  Mmne,  371;  Towle  v.  Marrett,  3  GreenL 
32;  Panotui'.Bridgham,34U^e,240;  The  Suter.  Woodward,  34  Mune, 
293. 

Maryland.  Dngan  c.  Gittings,  3  Gill,  138;  Wright «.  Freeman,  fi  Har.ft 
J.  4G7 ;  Canal  Company  v.  R<ulroad  Company,  4  Gill  &  J.  1. 

MaaachiutiU.  Commonweallh  v.  Worcester,  3  Pick.  462;  Jennings  u. 
Commonwealth,  1 7  ^ck.  80 ;  WiJde  v.  Coounon wealth,  2  Met  408;  Com- 
moDwealth  f.  Cooley,  1 0  Fick.  3  7 ;  Sbattuck  v.  Woods,  1  Pick.  171;  Goode- 
now  c.  Battrick,  7  Mass.  140 ;  Bartlet  u.  King,  12  Mass.  537;  Ashley,  ap- 
pellant, 4  I^ck.  21 ;  Mason  v.  Waite,  I  Fick.  452 ;  Nichols  v.  Squire,  5  Pick. 
168;  Commonwealth  t>.  Ayer,  3  Gush.  150;  Ellis i-.  Paige,  1  Pick.  43;  Com- 
Bonwealth  v.  Ktmball,  21  Fick.  373  ;  Commonwealth  v.  King,  13  Met  115,; 
BrittoD  B.  He  Commonwealth,  1  Cush.  302 ;  Salem  Turnpike  and  Chelsea 
Bridge  r.  Hayes,  5  Cash.  4S6;  Commonwealth  i'.  Herrlck,  6  Gush.  465. 

Mutittippi.    White  r.  Jolinsou,  23  Missis.  6S;  Shelton  v.  Baldwin,  26 
UiaM.439. 
ifwouri.    Smith  v.  The  State,  14  Misso.  147. 

Nea  Hampshire.  The  State  v.  Buckman,  8  N.  H.  203;  Leighton  v. 
Walker,  S  N.  H.  59. 

Nta  Jersey.  Ferine  v.  Van  Note,  1  Soothard,  146 ;  Buckallew  v.  AckoT- 
man,  3  Halst  46. 

Hem  York.  Tallanco  v.  King,  S  Barb.  548 ;  People  v.  Townsey,  5  Denio, 
70;  Crittenden  v.  WilM>n,  5  Cow.  165;  Wright  v.  Snuth,  13  Barb.  414; 
Bowen  V.  Lease,  5  HUI,  N.  Y.  221 ;  Williams  v.  Potter,  2  Barb.  51G ;  Alniy 
t.  Harris,  5  Johns.  175;  PlaU  v.  Sherry,  7  Wend.  236;  Sridmore  v.  Smith, 
IS  3<Abs.  322 ;  Wheaton  v.  Hibbard,  20  Johns.  290 ;  Stafford  i'.  Ingersol,  3 
aili,N.T.«Sj  Renwick f.  Morris,  3  Hill,  N.  Y;  621,  7  Hill,  N.Y.675; 
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wliicfa  concems  the  remedy.  Bigfata  depend  on  the  rale.  pr«' 
TBitiog  at  the  place  where,  snd  the  time  when,  the  fact  trans- 
^led ;  reoKdies,  oa  that  of  the  place  where  they  are  songbt 
to  be  enforced,'  as  ezisti^  at  the  time  '  when  the  prooeedingB 
are  carried  on,  and  the  jndgmeat  13  rendered. 

^  103.  The  paniabmeDt,  we  hare  seen,'  to  be  treated  of^  aa 
■eparable  from  the  oBence,  belongs,  uodn  this  division,  to  the 
remedy.     A  prisoner  therefore  is  to  receive  the  sentence  1& 

IbCutoe  V.  OtjUtan  Aarlom  Sodetj-,  9  C«v.  437 ;  Hand  v.  fitllon,  i  K«E>- 

■•D,M1. 

Xordk  Carolina.  The  Stale  r.  HeDderson,  t  Dev.  &  Bat  543 ;  The  Slate 
r.  Walker,  2 Tajlor,  229 ;  The  State r.Scaboni,4  DeT.305, 310;  The  State 
V.  Sat,  13  Ired.  15*. 

Ohio.  Carter  v.  Hsirtej,  Wright,  74 ;  Moore  v.  Vance,  1  Ohio,  1 ;  Dodge 
0.  Gridley,  10  OUo,  ITS,  118;  Sefnwor  r.  HiUwd  and  CbOlicathe  Tom- 
pike,  10  Ohio,  476,  4B2. 

Penni^Eania.    Fooler  e.  CommoBwealth,  B  Watti  &  S.  77 ;  Drew  v.  Cam- 
monwealih,  1  Whart.  2T9;  Report  of  Judges,  3  Binn.  A9S  ;  Commonwealth 
«.  Cromloy^  I   Atbm.  17);  Street  t.  Comnkonwealth,  6  Watts  &  S.209; 
CoRunonwcsltb  v.  E*afu,  18  &  &  R.  4!E. 
UhoJ*  lOand.    The  State  v.  Wabor,  I  E.  i.  199. 

SouUt  Carolina.  The  State  v.  Jonev,  1  McMullan,  SSS ;  The  SUte  v.  WO- 
]iaini,2lUch.4ia;  The  State  v.  Baldwin,  3  Bailej,  541;  The  Sbte  h.  Browa, 
3  SpL-crs,  ISfl ;  The  SUle  v.  Boweti,  3  Strob.  573 ;  The  Stale  v.  Nicholas,  2 
Strob.  276 ;  Hic  State  v.  ThompeoD,  !  Strob.  1 2 ;  The  State  v.  Cattell,  9 
Iltll,  S.  C.  291;  TheStalev.  UiiiitiDglan,3Brev.  Ill;  The  State t>. £ran% 
1  Hill,  S.  G.  190. 

7Vnn«ttc«.  The  State  v.  Gainer,  3  Humph.  SO ;  The  State  v.  Budedga, 
8  Humph.  32;  SimpMm  v.  The  Suie,  10  Veig.  325;  Tajlor  i^  The  State,  7 
Humph.  510. 

.    Fowler  t>.  Brown,  5  Texas,  407 ;  Kogen  r.  Walroiu,  8  Texas,  62 ; 
lev.  Koran,  It  Texas,  144. 

mt.     The  State  u.UcLeran,l  Aikeiis,  311  i  The  Slate  i>.  Wilkinson, 
0;  PiaU  V.  Jones,  25  Vt.  303,  307. 

io.    Commonwealth  v.  Pegram,  1  Letgh,  669 ;  lAnlhrc^  r.  Coik- 
Ih,  6  GraL  671. 

e.  Breed,  7  Cush.  15^  34 ;  Stoiy  Confl.  Laws,  §  556-558. 
1  V.  The  State,  15  Codd.  242  ;  Lore  r.  The  State,  4  Ala.  173;  The 
b'tetcher,  1  EL  L  193 ;  Davidsoa  c.  Wheeler,  Mwris,  238 ;  Knoap  o. 
ink,  1  Ohio  State,  603. 
i,  §  05. 
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-gaily  provided  for  bim  when  it  is  pronounced  by  the  conrt' 
And  the  saniB  rnle  applies  to  tiie  proceedings,  which  moat 
DonfoTTn  to  the  law  as  it  is  while  they  are  progressing.^  No 
^noceedingp  can  be  carried  on  ander  a  law  whioh,  being  re- 
pesJed,"  is  not  existing  to  give  anUiority  to  tbe  court.  If 
therefore  tbe  statutory  or  common  law,  which  authorises  a 
prosecDtion  and  conviction  for  a  specific  oflence,  ia  repealed 
<nf  expired  *  before  final  jadgment,  the  conrt  can  go  no  fnithor 
-with  the  case.^  Even  if  a  verdict  has  been  rendered  against 
the  prisoner,  sentence  cannot  be  pronounced ;  and  he  must 
-  be  (^adia^ed.*  Tbe  same  result  follows,  if  there  is  a  jodg- 
mant  which  has  been  vacated  by  an  appeal  ^  or  a  writ  of  re- 
view.*   But  after  final  judgment,  the  execution  of  the  sen- 


*  The  l^tato  r.  'VraKami,  S  lUeh.  41B ;  The  Slate  v.  Fkteher,  I  B.  L  193 ; 
ante,  §  9$. 

■  Lorec.  The  State,  4  Ala.  178;  Hale  v.  The  State,  iS  Coim.  !4Z.  See 
Tan  Valkenbnisb  t.  Torrey,  7  Cow.  262. 

*  Haier's  caM,  9  Wils.  430,  1  W.  BL  451 ;  Hunt  v.  Jennings,  G  Blackf. 
135 ;  Road  in  Hatfield,  4  Yeates,  392 ;  Direclore  of  tbe  Poor  v.  Rulroad 
Company,  7  Watts  &  Sei^.  236 ;  The  State  v.  Lackey,  2  Cart  Ind.  385 ; 
Beg.  c.  Denton,  14  Eng.  L.  &  Eq.  134;  Conunonirealth  v.  CommiBnoners, 
<  Pick.  901,  308 ;  Illinois  &  Michigan  Canal  v.  Chict^,  14  HL  SS4. 

*  Ship  Helen,  G  Cranch,  203  ;  Rachel  v.  United  States,  6  Cranch,  S2S; 
Teaton  p.  Umt«d  States,  6  Cranch,  281 ;  The  Irrenctible,  T  WheaL  661 ; 
DUTidson  s.  Wheeler,  Morris,  236.    But  see  poet,  g  106  a. 

*  Cmniuonwealtb  v.  Kimball,  21  Pick.  373 ;  Commoavealth  e.  Uarahall,  11 
Rck,  SfiO ;  Taylor  t>.  The  State,  7  Blackf.  9S ;  Mayers  o.  The  State,  3  Eng. 
te;  AnoDymoiu,  1  Lewin,  23;  United  StatM  v.  PasamoK,  i  Dall.  373; 
Staeter  n.  Lnmell,  1  Watts,  26S ;  Conuaonwealth  v.  Beatty,  1  Watta,  S824 
Scntt  c.  Commonwealth,  2  Va.  Cas.  64 ;  The  State  v.  CcAe,  3  McCori,  1 ; 
The  State  *.  Fletcher,  1  B.  L  193 ;  Attoo  v.  Commonwealth,  3  Va.  Cas.  382 ; 
'CatmnoDWealA  v,  Leftwich,  5  Band.  697;  Anonymons,  1  WasL  C.  C.  84; 
Feeble  p.  Townsey,  5  Denio,  70,  73 ;  1  Kent  Com.  4S5 ;  The  Slate  r.  Allure, 
11  Ala.  496 ;  Jeidan  v.  Tbe  State,  16  Ala.  74« ;  The  State  v.  Loyd,  3  Cart. 
Ind.  659 ;  Heald  i>.  The  State,  36  Maine,  63 ;  Uowud  o.  The  State,  6  Ind. 
18S ;  T^  GoremoT  «.  Howard,  1  Moiph.  406. 

*  Oommonwealtti  ».  Ihiane,  1  Binn.  601. 

'  Bacbel  r.  United  States,  6  Crasoh,  839 ;  Teatcm  v.  United  States,  fi 
Cranch,  381. 

*  Lewis  o.  Foster,  \S.B.  61. 
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tence  is  not  aiTeoted  by  a  repeal  of  the  law.^  Tbb  priBciple, 
being  general,  applies  of  course  to  qui  tam  and  other  acUoni 
nndei  penal  statutesj^  aa  well  kb  to  indictments. 

§  104.  Where  private  rights  of  prc^rty^,  however,  have 
actnaliy  vested  io  individnals,^  even  under  a  statute  in  form 
penal,*  if  a  legii^lative  act  attempts  to  divest  tbem,  it  is 
un constitutional  and  void;  and  bo  is  one  not  merely  mod4 
ifylng  the  remedy,  but  taking  all  remedy  away,"  or  providing 
a  remedy  so  difficult  to  be  enforced  as  to  render  it  practically 
of  no  avail.^  There  is  some  nice  lav  as  to  what  act  wiU 
vest,  in  the  person  performing  it,  the  tight  to  a  penalty  io- 
earred  by  another,  so  as  to  prevent  the  repeal  of  the  statute 
from  catting  off  proMoution  for  the  penalty.  Under  the  head 
of  pardon,^  this  point  will  be  discosaed.  Bat  the  propositioa 
probably  is,  that,  when  the  suit  is  in  the  nante  of  tbe'goveriH 
emment,  the  right  does  not  vest  until  final  judgment;^  bat, 
when  the  private  individual  prosecates  as  plaintiff,  in  his  ova 
name,  tiie  commencement  of  the  suit  vesta  the  right'    Then 


I  The  State  i>.  Addiogton,  3  Bailej,  S16 ;  Foster  v.  Medfield,  3  Met  1. 

*  Pope  p.  Le«ia,  4  Ah.  487 ;  The  State  ti.Towbeckbee  Bank,  1  Stew.  34  7; 
Eaton  V.  Graham,  II  IlL  619 ;  Sumner  t>.  CnmnuDgB,  38  Tt  427 ;  Lewis  v. 
Foster,  lN.H.61;  Allen  v.  Farrow,  3  Bulej,  584;  Commonwealth  c.  Welch, 
2  Dana,  330;  Sacoo.  Gomej,  34  Maine,  14;  Broaghton  v.  Branch  Bank, 
ir  Ala.  828;  Engle  tp.  Shnrts,  1  ISich.  150;  Thompson  v.  Basoctt,  6  Ind. 
&39.    See  poet,  §  708,  709. 

*  As  to  what  are  vested  rights,  aee  Bishop  Mar.  &  IHt.  §  77S,  T78-T83, 
764.  Bights  of  property  depend  on  the  statutes  as  existing  at  the  time  th'ey 
TMt  Hunt  t>.  Hunt,  37  Maine,  S93 ;  MaTS  c.  Williams,  27  Ala.  267 ;  Tar- 
month  V.  North  Tarmouth,  34  Mune,  411. 

*  Taylor  v.  Baling,  2  Stew.  160 ;  Dow  v.  Norrie,  4  N.  H.  16 ;  Palmer  ». 
Conly,  4  Denio,  S74,  2  Comsl.  182.  And  see  HcGowen  v.  Dej^  8  Barb. 
S40. 

*  Story  ConBt.§  ISSS,  1S9I;  Bntler  v.  Palmer,  1  Hill,  H.  Y.  324,  S28; 
De  Cordora  e.  GdrestoD,  4  Texas,  470. 

'  ffigga  p.  Martin,  6  Pike,  606. 
■  '  Post,  9  708,  709. 

*  The  State  v.  Yonmans,  G  Ind.  380;  Bank  of  St  Mary's  v.  The  Stale,  IX 
Ga.475. 

*  Costs  are  not  governed  by  tbe  statutes  in  force  when  the  snit  is  ceo- 
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is  qo  sneh  thing  as  a  vested  right  in  any  particBlai  t«nedy.* 
lo  Miseoari  a  statote  providea,  that "  no  offence  comiaitited, 
and  no  fine,  penalty,  oot  forfeiture  incurred,  prnvioos  to  the 
time  when  any  statatory  provision  shall  be  repealed,  shall  be 
affected  by  such  repeal ;  bnt  the  trial  and  punishment  of  all 
ofiences,  and  the  recovery  of  each  fiuee,  penalties,  afid  forfeib- 
ares,  shall  be  bad  in  all  respecU  as  if  the  provision  had  re< 
mained  io  fall  force."  " 

^  105.  But  where  the  repealing  statute  ooDtaiss  a  saviog 
danae,  authorizing  a  proseeatioD'  under  the  old  law  for 
ofieoces  alremdy  committed ; '  or  where,  the  old  law  haviDg 
beeo  repealed,  the  legislatiire  by  sabsequent  act  authorizes 
the  prooeediogR,  as  by  repealing  the  repealing  statute;*  in 
•very  such  case,  though  the  right  to  prosecute  should  have 
once  I^»ed,  a  conviction  may  be  had.  The  repealing  statute 
"  operatep,"  in  the  language  of  Wilde,  J.,  "  ooly  as  a  saspen-* 
lion  of  his  liability,  and  not  in  the  natore  of  a.  pardon."^ 
And,  apoD  a  like  principle,  if  there  are  civil  oausea  depending 


PMoceii,  bat  bj  tbose  in  ibrce  M  the  time  of  jwlgmont  rendered.    £Uia  o. 
IVbiaier,  37  Uaine,  648. 

'  Cooimoawealtb  v.  Cammuuaners,  6  Pick.  fiOl. 

'  The  SbUa  b.  M»ibewii,  14  Missa.  133. 

■  Tsrior  V.  The  State,  7  Hackf.  93 ;  Commonwealth  v.  Maiekdl,  II  Fick. 
130;  CoituDODwealth  c.  Kimball,  21  Pick.  973;  United  SlaUsc.  Ship  Helen, 
6  ChukA,'  108 ;  The  Irreu*tible,  7  WhoaL  551. 

■  Coramonvemllh  v.  UoU,  21  Pick.  432 ;  CommonireaUh  v.  Getchell,  Ifl 
FmL  i&2.  See  Van  Valkenbiu^b  *.  Torrey,  7  Cow.  252,  255 ;  The  StWe 
pDanklej,  3  Ind.  116;  Dawson  i^  The  State,  C  Texas,  347;  MttAluUeo  u. 
Goeat,  6  Texas,  275 ;  Commonwealth  v.  Leech,  1 3  Harris,  Fo-  55. 

•  Cooimonwealth  o.  Gelcbell,  16  Pick.  452  ;.aiid  we  Sob;  v.  Weat,  4 II. 
H.  285.  Contra,  Boberti  p.  The  State,  2  Overt.  423.  Tbeie  seems  never- 
theU*9  to  be  both  raason  and  authoritj  for  the  propoiitiiw,  that,  if  proceM 
hu  been  actnally  abated  by  the  repeal  of  a  atatule,  the  ravivBl  of  tJus  atat- 
nte,  or  the  enactment  of  a  new  one,  cannot  epetate  to  reinatate  the  partioii- 
Ut  abated  process.  Ciinunonwealth  v.  Leech,  12  Harris,  Pa.  G3.  And, 
accordJDg  to  the  principle  recognized  in  a  lenneuee  case,  perhaps,  iC  tlie 
pncesB  were  merely  abatable,  the  same  result  might  follow.  Tuekn  v. 
Banu,  2  Swan,  Tenn.  35.    . 
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\a  9  cuort.which  is  abi;>li@bed;by,  l^w,  and  owing  to  some  da- 
£?ct  in  the  lofs  the»s  causes  are  jiot  tmnsfeired  to  any  courts 
iifS  legifilatuie  at  a  snbsequeflt  penud  may  provide  for  tbek 
tranafer.*  A  statute  creating  a  new  court,  or  givu>g  juriadio- 
tion  to  aa  ^iutiog  one,  to  try  ofTeoces  previoujsly  coramittedt 
is  not  expost/ac0? 

§  105  a.  Ifastatute,repealiiig  a  former  one,  contains  a  anb* 
stantial  reeoactment  of  its.  proviaiona,  a.suit  brought  under 
the  old  may  be  finished  under  iJbe  new."  In  Wisconsin,  the 
facts  of  a  case  )V«re>  that,  at  the  time  of  the  fiuoding  of  aa 
indictment  for  mansfeoghter,  there  were  no  degrees  of  this 
-pfTence;  but,  before  the  trial  took  place^tbelegialature  divided 
manslaughter  into  four  degrees ;  and  the  court  held  the  jndg- 
meot  to,  be  propedy  rendered  under  the  new  provision.*  If 
the  period  to  which  a  penal  law  is  made  by  it«  terms  appli*. 
cabU  simply  elapaes,  the  prosecution  for  an  offence  already 
comipittfid  under  it  may  go  on.^  Thia  last  proposi^on  oeems 
to  be  in  conflict  with  a  proposition  in  an  earlier  section.* 
But  the  distinction  in  principle  is,  that,  if  a  statute  makes  aa 
act  punishable  when  committed  within  a  particular  time,  the 
expiration  of  the  time  does  .not  prevent  the  punishment ; 
while,  on  the  other  hand,  if  there  is  no  way  of  proceeding  in 
a  case  bat  the  way  pointed  out  by  the  statute,  and  the 
statute  has  run  its  time,  then  of  course,  since  there  can  be  no 
proceflding,  there  can  be  no  punishment  following. 

^  106.  From  the  toiegoing  views  we  learn,  that  an  offence 
may  be  snbjected  to  a  particniar  punishment  committed 
before  the  repeal  of  a  legal   provision,   and   to   a  difCereni 


.  >  Seott  V.  Smait,  1  Mioh.  29G. 

'  Commonwealth  v.  PhUUpB,  1 1  Pick.  26 ;  Peny  v.  CommoUwealtli,  3  Gnt. 
632.    And  see  Baugher  v.  Nelson,  9  GiU,  299. 

*  McMuUen  v.  Gaest,  6  Tnxaa,  276. 

•  E«eBe  V.  The-  State,  3  Cbaud.  109.  , 

*  Sleveoa  v.  Dimond,  6  N.  H.  330. 

•  Ante,  S 103.  .  •  ,   . 
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one  cxiTtimitted  after  its  repeal,  if  the  statotes  so  direct.  And 
wbere  the  prfmsioD  was,  that  persons  '^hereafter"  doing  a 
thing  before  penal  shonld  receive  a  particular  punishment 
difiering  "iivm  the  old  one,  it  was  held  that  sentences  for 
former  offences  shonld  b*e  ander  the  old  lav.'  Still  the  legis- 
lative intant  mnst,  i»Bome  way,  appear  affirmatively  on  the 
fece  of  the  new  statnte,  to  be  etdctiy  conslmed,  that  former 
offences  be  prosecnted  or  ptmished  ander  the  former  provis- 
ion, or  it  wiD  not  so  operate.  The  act,  therefore,  repealing 
the  United  States  bankmpt  law,  having  declared,  that  "  the 
repeal  shalt  in  nowise  affect  the  execution  of  any  commission 
of  bankruptcy,  which  may  have  issued  prior  to  the  passage 
of  this  act,  but  every  such  commission  shall  be  proceeded  in 
and  fully  executed  as  if  this  act  bad  not  been  passed,"  —  it 
was  held,  that  no  prosecotion  could  be  had  for  peijory  previ* 
ooaly  commltted'under  the  repealed  statute.' 

§  107;  There  seems  to  be  a  doctrine  resting  on  one  case, 
that,  Jf  a  statute  establishes  a  new  punishment  for  a  common 
law  off'ence  ;  and,  during  the  continuance  of  this  statute,  a 
criminal  act  is  committed ;  and  then  the  statute  is  repealed, 
and  a  new  punishment  ordained  for  the  future;  the  criminal 
act  may  be  subjected  to  the  common  law  punishment*  We 
cannot  easQy  see  bow  this  is,  unless  we  suppose,  that,  contrary 
to  the  doctrine  laid  down  a  few  sections  back,*  the  firat 
statute  yas  cumulative,  leaving  the  common  law  punishment 
as  well  as  offence  to  remain ;  for  how  can  the  courts  pro- 
nounce a  sentence  known  to  the  law  neither  at  the  time  the 
enminal  thing  was  done  nor  afterward?  Possibly,  however, 
the  jndges  considered  the  second  of  the  two  statutes  equiv- 


'  ConimoDwealtli  v.  Pef;nm,  1  Leigh,  569 ;  Allen  v.  Commonwealth,  2 
Ic^  727.  And  see  Rex  v.  McEeozie,  Bnn.  &  Ry.  4!9 ;  Fibtutn  v.  Com- 
BODweilth,  2  Eob.  Va.  800. 

'  AoooTiDous,  1  Wuh.  C.  C.  84,  89. 

'  Rex  e.  HcKeniie,  Btus.  &  Bj.  429.  See  Fei^le  r.  TowDsey,  S  Denio, 
rDjBoberti  v.  The  State,  2  Overt  423. 

'  Ante,  $  M. 
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alent  to  an  eaaotmaot,  that  previous  ofieiM^  be  ^triBbed  by 
the  commoa  law ;  deciding  tiKtefytei  the  case  on  tbe  just 
principle,  that  the  punishiaent  is  to  be  regulated  by  the  law 
existing  at  the  time  of  sentence  pronouneed.^  Where  « 
statute  operated  as  a  repeal  of  the  common  taw  itself,  not 
merely  of  the  pnniBhntent,'  the  court  b^,  that  a.revival  of 
the  common  law,  by  a  repeal  of  thie  statute,  could  not  mA- 
ject  one  to  the  old  lav,  which  was  not  in  force  when  he  did 
the  act.* 

§  108.  The  general  doctrine,  that  the  punishmuit  of  ofiea- 
ces  must  follow  the  law  existing  at  the  time  of  judgment 
rendered,  though  a  punishment  differing  from  tbis  prevailed 
in  the  law  when  they  were  committed,  is  limited,  moreo^^r, 
in  this  country,  by  the  condtitutioQal  inhibition  against  ex 
post  facto  laws,  binding  both  tbe  fed^vl  and  State  legisla- 
tures.* A  statute,  to  be  obnoxious  to  this  constitutional 
rule,  need  not  require  that  acts  innocent  when  done  be 
punished ;  it  is  equally  so  if  it  imposes  a  heavier  penalty 
than  was  then  provided  in  .the  law.  K,  however,  the  statute 
is  in  mitigation  of  punishment,  it  is  not  liable  to  this  objec- 
tion." And  where,  at  the  time  of  a  conviction  for  forgery,  the 
penalty  was  death ;  but  the  prisoner  appealed,  and  pending 
his  appeal  it  was  reduced  to  fine,  whipping,  and  impriaoa- 
ment ;  the  milder  sentence  was  pronounced.^  So,  by  a  stst- 
ute  of  Indiana,  tbe  punishment  being  changed  from  whipping 
not  exceeding  one  hundred  stripes,  to  imprisonment  not  ex- 
■  ceeding  seven  years,  the  court  held,  that  this  was  in  mitiga- 
tion, and  therefore  constitutional.^     But  certainly  tbe  court 

•  Ant^  5  95, 103, 105, 106 ;  post,  g  108. 

•  Ante,  g  100. 

■  Conunonwealth  v.  Marah&U,  11  Pick.  3S0. 

'  Aate,  §  52. 

'  Story  Conirt.  §  1845 ;  ComtnoDwealth  v.  Mott,  31  Kck.  492,  600,  601 ; 
Strong  V.  The  State,  1  Blackf.  193 ;  Eeene  n.  The  State,  S  Chud.  109 ; 
Boston  V.  CnmmiDS,  16  6a.  102. 

•  The  Slate  t>.  WiUianu,  2  Rich.  418. 

'  Strong  f.  The  State,  1  Blackf  193.    And  see  Clarice  v.  The  State,  S3 
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vrtot  far  14  this  last  case.  Where  the  nature  of  the  puniali- 
ment  is  entire^  changed,  there  ib  difficulty  in  saying  that  the 
one  penalty  is  less  than  the  other;  thongh  anything  not 
ectending  to  the  li^  is  cleady  milder  than  death.^ 

\  109.  "When  a  repealing  statate  is  itself  repealed,  the  old 
kw,  statutory  or  common,  is  rerived  thereby.'  This  is  so 
eveo  where  the  statute  thna  repealed  had  merely  saperseded 
the  old  law  by  its  implied  force.*  But  where  the  repealing 
act  expires  under  its  own  limitation,  a  difierent  rule  prevails ; 
the  old  law  not  reviving  in  this  case.*  If  there  is  a  tem- 
piwary  statute,  subsequently  continued,  made  perpetual,  or 
rerived  by  another,  after  its  period  has  elapsed,  or  of  course 
before,  all  things  done  are  to  ^e  considered  as  done  under  the 
first  statute;  though,  if  there  is  an  intermediate  time  in  which 
it  had  no  foio^  snob  time,  unless  saved  by  a  special  pro- 
virioD,  is  losL'i 


IfiSM.  HI ;  Damon  p.  Tbe  State,  6  TaxBa,  347 ;  Holt  v.  The  State,  2 
Texam  »>-,  Heiber  v.  The  State,  7  Texu,  69. 

>  Uoweier,  in  Herber  ■>.  The  State,  7  Texai,  69,  the  court  observe : 
"Among  all  nations  of  civilized  man,  from  the  earliest  agea,  the  infltctioa  of 
itripea  haa  been  conndercd  more  degrading  than  death  itself."  Still  a  pun- 
UnDent  ta  not  to  be  esUmated,  aa  to  ita  weight  or  seventy,  esclosivel/  hj 
ito  ttc^rai&g  aature. 

■  Tim  State  v.  Kolltns,  8  N.  H.  fiSO,  C87 ;  Cmnmonwealtk  v.  Cburcliill,  S 
Met  118;  Commonwealth  v.  Mott,  21  Pick.  4S2;  Olrecton  of  the  Poor  v. 
Bailiood  Company,  7  Watts  Gi  S.  236 ;  James  v.  Oabma,  1  Harmon,  28S ; 
1  Kent  Com.  466.  And  see  Commonwealth  o.  Uarshall,  11  Pick.  350,  351. 
Tbe  rate  of  the  text  has  been  parti)'  changed  in  Blinoii,  by  a  statute  which 
pTovidea,  that  "  no  act  or  part  of  an  act  repealed  by  another  act  of  the  gen- 
eral uwmbly,  shall  be  deemed  to  be  revived  by  the  repeal  of  such  repealing 
■cL"    SnlUvancFeople,  15IU.  233. 

■  HastingB  v.  Aiken,  1  Gray,  16S. 

'  United  SUtei  v.  Twenty-five  Cases  of  Cloths,  Crabbe,  SG6. 

*  I  Kent  Com.  466. 
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CHAPTER  XL 

KLASTICITr   OP  STATDTE8. 

Skjt.  no-Ill.    OcDenlVlftwsoriheDootrbie. 

123-lSfi.    The  Bu]e  of  Strict  Literpretatian  u  kk>""'  Defendauts. 
188  0-U7.    The  Rule  of  Liberal  InterpretBtioa  in  their  Favor. 

§  110.  Wk  have  already  considered,'  bow  the  piiaciples  of 
the  common  law  and  the  varions  provisiona  of  the  statatea  so 
act  on  one  another  as  to  bring  tlie  whole  into  one  hannonicAis 
system.  Likewise  we  have  sieen,  in  geDeral  terras,  that  the. 
courts  in  expounding  statutes  look  outside  both  of  them 
and  of  the  common  law.  And  the  object  of  the  present 
chapter  is  to  explain,  how  the  views  of  these  outside  things^ 
and  of  the  general  ot^ects  of  the  vtatntes  theruBelTes,  influence, 
the  judges  in  then-  expositioa.  We  speak  of  the  statutes  as 
being  elastic ;  becanse  theii  sense  is  made  mote  or.  less  la^^ 
according  to  their  internal  natures,  and  the  preasoie  of  these. 
external  matters.  And  some  are  more  elastic  than  othen^ 
It  would  seem  also  to  be  the  tendency  of  the  law  in  modern 
times,  to  adhere  more  closely,  yet  less  captiously,  to  the  letter 
than  formerly.  Conrts  likewise  are  less  ready  to  extend  stat- 
utes to  include  caaes  within  the  mischief  but  not  the  words, 
than  to  restraio  them,  so  as  to  exclude  cases  within  the  vwdsr. 
but  not  the  mischief.^ 

^  111.  It  has  been  said,  that  cases  oat  of  the  letter  of  a 
statute,  yet  within  the  mischief  or  catiBe  of  making  it,  shonld- 
be  brought  within  the  remedy  by  coostruction ;  for  the  reason 
that  the  lawmakers  could  not  set  down  all  cases  in  express 

'  Ante,  3  74  et  seq. 

•  Ante,  i  67. 

'  EextLPariier,  2EaBtP.C.592;ante,  gSliportiSni. 
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terms.'  But  evidently,  if  this  doctrine  were  freely  acted 
upon,  it;  would  prove  dangerous  as  substituting  the  will  of  a 
jadge  for  that  of  the  legislature ;  therefore  it  is  greatly  lim- 
ited,^ and  subjected  to  bo  many  exceptions  aa  to  be,  perhaps, 
itself  the  exception  rather  than  the  rule.  What  its  limits  are, 
we  shall  not  have  occasion  in  these  chapters  fully  to  consider. 
It  clearly  does  not  apply  to  criminal  statutes,  except  in  favor 
of  the  accused  ;  and  there  it  has  a  force,  as  we  shall  see  fur- 
ther on,^  probably  greater  than  anywhere  else  in  the  law.  On 
the  other  hand,  the  doctorine  is  of  very  extensive  applicability 
in  the  construction  of  statutes  of  every  kind,  that  cases  are  to 
be  excepted  out  of  their  operation,  if  clearly  not  within  the 
miaebief  intended  to  b«  remedied.* 

^113.  In  applying  the  rates  of  statutory  interpretation, 
nentitmed  in  the  foregoing  chapters,  and  in  this  and  the  fol- 
lowing ohaptonj-of  <mr  present  book,  we  use  two  dissimilar 
kinds  vC  iiUei^etatian  ;  namedy,  liberal,  or  open ;  end  strict, 
or  close.  The  libaraliuterpretation  is  that  in  which  the  sense 
uexipaaded  to  tiover  a  larger  space  tfaanthe  words  import; 
ttie  strict,  \a  that  in  which  it  is  contracted  within  a  less  space. 
Bat  both  these  isterpnvtations  are  variously  modifiedf  accord- 
i^  to  tlie  leqnirements  of  particular  cases.  For  example,  in 
applying  the  rule,  that  each  specific  clause  be  made  to  haz- 


'  Broom  Leg.  MaK.  2deil.  59;  Co.  Lit  24  b:  3  BI.  Com.  430,431 ;  Jenk. 
Cent  S8,  60,  226 ;  Bac.  Ab.  Statute,  I  5,  6 ;  Holbrook  p.  Hblbrook,  1  Rck. 
«R,I5l!  Brown  ».  Thomdike,  15  Rck.  388,402;  The  Stater.  Stepben- 
KM,  1  B^le7,  »»4  ;  Binker  ».  Brinkar,  1  Bur,  69,  60 ;  Vkh  Valkenbu^ 
».  Torrey,  7  Cow.  252. 

*  Smith  Stat  &  Const  Law,  p.  8S1.  Lord  Kenj-on  Beema  to  have  had  the 
■an  doeoiai  in  his  mind  when  he  nid :  "  In  asponnding  remedial  laws,  it 
ii  a  tattled  mIeitf«onnraclioa  to  asten^  the  remedy  lu  &tm  the  words  will 
■dffiit"  Tartle  v.  Hartwell,  6  T.  R.  426,  429.  And  see  Bac.  Ab.  SUtute, 
I.  e  i  Broom  Leg.  Max.  2d  ed.  60 ;  Dwar.  Stat  2d  ed.  6  23  et  seq. ;  ante, 
j«:,l7,88. 

*  Post,}  117. 

'  Bac.  Ab.  Statute,  L  S,  6 ;  Williams  v.  Pritchard,  4  T.  R.  2,  8 ;  Canal 
Company  ■>.  Bailnwd  Company,  4  Gill  &  J.  t ;  Uolbrook  v.  Holbrook,  1 
fSck.  348,  SM :  Bunm  ■»  Ihomlibe,  IS  fick.  8SS,  402. 
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moniee  if  possible  with  the  general  purpose  of  tiie  entire  .^ct,' 
we  roay  have  to  employ,  in  respect  to  tlie  several  clanaes, 
either  a  close  or  an  open  interpretation ;  or  one  of  these  to 
one  clause  and  the  other  to  another  clauae ;  ot  resort  to  a 
middle  course,  or  blending  of  the  two,  as  will  best  accooi' 
pIiRh  the  object  Then,  to  enlarge  tbe  idea,  when  we  constme 
B  particular  statute,  we  look,  as  we  have  seeu,^  not  at  it  alone, 
but  at  the  entire  body  and  spirit  of  the  law,  statutory  and 
common ;  and  so  we  may  find  the  general  spirit  urging  to  a 
different  interpretation  from  the  one  indicated  by  the  partic- 
ular statute  viewed  alone  ;  or  we  may  find  all  the  constdeia- 
tions  acting  together,  either  to  expand  the  law  or  to  contract 
it  In  the  last-mentioned  case,  the  intwpretation  will  be  either 
most  strict  or  most  liberal.* 

§  113.  There  are  things  the  law  esteems  odious;  not  aa 
regarding  them  unnecessary,  but  odious  in  the  sense  ia  wln^fa 
a  father  feela  it  odious  to  inflict  needful  chastisement  on  a 
child;  and,  on  the  other  hand,  there  are  things  in  which  the. 
law  delights.  In  respect  to  things  odious,  we  are  to  em[doy 
a  stnct  interpretation ;  an<|,  in  respect  to  thiags  favored,  a 
liberal  one :  as  a  father,  in  chastising  his  child,  would  keep 
within  the  necessity  of  the  case  to  the  letter;  while,  in  be* 
stowing  a  merited  reward,  he  would  cast  in  something  also 
from  affection.  The  law,  for  example,  loves  harmony  and 
right ;  therefore  construes  remedial  statutes,  made  to  amend 
some  defects  in  the  common  law,  liberally :  *  it  loves  honeat^ 
and  fairdealing,  and  so  construes  liberally  statutes  made  to 
suppress  frauds  between  individuals  ;•  and,  generally,  it  em- 


'  Ante,  g  6S,  66. 
■  ADte,  §  76. 

*  See  alio  pott,  §  119. 

*  1  fit.  Com.  B6,  S7 ;  Broom  L«g.  Max.  Sd  ed.  60 ;  Tha  State  v.  Stepbea- 
Mn,  2  Bikile}',  834 ;  Neal  v.  Moaltrie,  13  Qa.  lOt. 

* "  Statutes  ^unst  fVaude  are  to  be  liberallj  and  beoefieiallf  expounded.' 
llug  may  Kern  a  contradictlaii  to  the  last  rule  [that  penal  statutes  are  10  be 
conatnied  etricdy],  most  statutes  ag^st  fraodg  bejog  in  their  consequeaces 
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ploys  a  liberal  interpretation  for  statutes  which  operate  bene- 
ficially upon  tbose  whom  they  immediately  concern.^  But 
enatttments  of  the  opposite  character,  taking  away  rights,  or 
vorkiDg  foifeitnres,^  or  creating  hardships  of  any  kind,  it 
cotistraes  strictly.^ 

'  \  114.  The  law  delights  in  the  life,  liberty,  and  happineas 
of  tfce  subject ;  and  deems  atatntes  which  deprive  him  of  thesej 
or  of  his  property,  however  necessary  they  may  be,  in  a  sense 
odioDS.    Therefore  and  for  kindred  reasons,*  as  well  as  for  the  , 


pcnnL  Bak  Out  dlSaroace  ia  here  to  be  taken :  where  the  statnte  (>ct«  upon 
the  ofleoder,  and  inflicts  a  penalty,  as  the  pillory  or  a  &ne,  it  is  then  to  be 
taken  strictly ;  but  irhere  the  slatnte  acts  upon  the  ofTence,  by  Bettin;;  aside 
die  fisudnlent  transaction,  here  it  is  to  be  construed  liberally."  1  Bl.  Com. 
ae.   To ibe  Itwtpoiat  is  also  Cumming  v.  Fryer,  Dudley,  Ga.  1^2. 

*  Baa.  Ab.  SMstes,  I.  7,  8. 

■  Bfuv  M-  Statutes,  I.  G,  7 ;  Saltera  v.  Tobias,  3  Paige,  SS3 ;  Smith  e. 
Spoooer,  3  Fick.  229  ;  Sewall  v.  Jones,  9  Piuk.  412 ;  Sulliran  v.  Park,  33 
Maine,  438 ;  poet,  S  1 14. , 

*  See  fiiTtber,  as  to  these  distinctions,  Jortin  v.  Southeastern  Railway,  IF- 
Eq.  B«p.  Ml,  U  Law  J.,  s.  a.,  8fi3,  1  Jur.,  k.  b.,  S13,  SI  Eng.  L.  &  Eq. 
SXO. 

*  "Qe  nils^  tJut  penal  law*  are  to  be  coDetrued  strictly,  is  perhaps  not 
ntieh  less  old  tium  construction  itself.  It  is  founded  on  the  tenderness  of  the 
bw  for  the  rights  of  individuals ;  and  on  tbe  plain  principle,  tJiat  the  power 
of  pUDishinCDt  is  Tested  iu  the  legielative,  not  in  the  judicial,  department. 
ft  is  Ae  legidature,  not  tbe  court,  which  is  to  define  a  crime,  and  ordain  its 
jMMiMmm  It  !■  said,  that  notwithManding  this  rule,  the  inlealiDn  of  the 
!■■  instill  nivst-foieni  in  th«  oonatniatioii^f  penal  as  well  as  other  statuteti 
Iliis  ia  tn)&  ^t  this  is  not  a  new,  independent  rule,  which  nihTerta  the 
old.  It  is  a  modification  of  the  ancient  mazim,  and  amounts  to  this,  that, 
tboogfa  penal  laws  are  to  be  construed  strictly,  they  are  not  to  be  construed 
■a  Aictly  as  to  defeat  the  obvious  intention  of  the  legislature.  The  maxim 
is  not  to  be  so  applied  as  to  narrow  the  words  of  the  statute  to  the  ezclositn ' 
of  cases  which  those  words,  in  th^  ordinary  acceptation,  or  in  that  sense 
in  which  the  legiriature  has  obviously  used  them,  would  oomprehpad.  The 
inttatioii  of  the  l^^tatyre  is  to  be  effected  from  the  words  thej  ^tu^ay. 
Where  there  is  no  ambiguity  to  the  words,  there  is  no  room  for  construction. 
Tkc«se  must  be  a  Uroog  one  indeed,  wbioh  would  justify  a  court  in  depart- 
i^  fiom  the  plain  meaning  of  words,  especiaUy  in  a  penal  act,  iu  search  of 
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reason  that  every  man  shoflldbe  able  to  know  certainly  when 
he  is  guilty  of  a  crime,^  statutes  which  subject  one  to  a 
punishraertt  or  penalty'  or  forfeitBre,^  or  to  a  summary  proceas* 
calculated  to  take  away  his  opportunity  of  making  a  fuH  de- 
fence, or  in  any  way  depriving  him  of  his  liberty,*  are  to  be 
construed  strictly.     And  the  degree  of  strictness  will  depend 

an  iDtentioD  vilch  the  'wotds  themselves  did  not  suf^^eat.  To  dclermiDe 
Qukt  a  case  is  within  the  inlention  of  a.  statute,  its  language  miut  authorize 
us  to  say  so.  It  would  be  dangerotis  indeed  to  carry  the  principle,  that  a 
case  which  Is  within  the  reasoii  ftrmiiobief  of  »  stattite  is  within  its  pro- 
TJ^DE,  to  far  as  to  punish  a  crinia  nM  BBuinerated  ia  the  atatete,  because 
it  ia  of  equal  atrocitjr,  or  of  kindred  character,  with  Ihow  which  are  eaa- 
merated.  If  this  principle  has  erer  been  recognized  in  expounding  ciiml- 
nal  law,  it  has  been  in  cases  of  considerable  irritation,  which  it  would  be 
unsafe  te  consider  as  precedents  forming  a  general  rule  for  other  cues.** 
Marshall,  C.  J.,  in  United  States  v.  Wiltberger,  5  Wheat  76,  96,  M. 
"  Where  a  law  imposes  a  punishment  which  acts  on  the  offender  alone,  and 
not  as  a  reparation  te  the  party  injured,  and  where  it  is  entirely  within  the 
discretion  of  the  lawgiver,  it  will  not  be  presumed  that  he  intended  it  should 
extend  further  than  is  expressed ;  and  humanity  would  require,  that  it  should 
bo  so  limited  in  the  conetruction."  Johnson,  J.,  in  The  State  v.  Stephenson, 
!  Baitey,  S34.  And  see  Commonwealth  v.  Loring,  6  I^iok.  8T0;  United 
States  V.  Wigglesworth,  2  Story ,^369. 

'  Beccaria  on  Crimes,  c  It ;  LlTingston,  J.,  in  the  Enterprise,  Faine, 
32. 

'  Andrews  o.  United  States,  2  Story,  SOa,  213;  Commonwealth  r.  MartiB, 
17Mass.359;  Commonwealth  v.  Keniston,  6  Kck.  480;  Carpenter  d.  Pee- 
plo,  8  Barb.  603,  60S ;  The  State  v.  Upchureh,  9  Ired.  484  ;  Van  Benseelaer 
V.  The  Sheriff",  1  Cow.  44S;  Searing  p.  Brinkerhoff,  5  Johns.  Ch.  3»; 
Courteen'sca!<e,Hoh.  270;  Searle  v.  Williamt,  Hob.  388;  Hall  c.  The  State, 
20  Ohio,  7 ;  Warner  n.  Commonwealth,  1  Barr,  164 ;  The  Stfte  v.  Solomons, 
3  Bill,  S.  C.  96  ;  Bettis  v.  Taylor,  8  Port  664 ;  Van  Valkenburgh  v.  Torrey, 
T  Cow.  252 ;  Hughes  v.  The  State,  1  £ng.  131 ;  Keed  o.  Davis,  8  Pick.  S14, 
51 7.  A  statute  giring  a  party  double  damages  is  to  be  construed  strictly. 
Smith  V.  Causey,  23  Ala.  SCS", 

*Anto,§313;  United  States  r.  Eighty-four  Boxes  of  Sugar,  7  Pet.  458; 
The  State  v.  Dill,  2  Sneed,  411,  ' 

'  Logwood  B.  Planters  and  Merchants  Bank,  Minor,  23 ;  Childress  c.  Me- 
Gehee,  Minor,  131;  Crawford  v.  The  State,  l£nor,  143 ;  Tftnc^  v.  Hankins, 
Minor,  171  ;  Hale  v.  Bnrton,  Dudley,  Ga.  105. 

*  Pierce's  case,  16  Maine,  !5G. 
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Bomewbat  od  the  severitj  of  the  punishment  tbey  iDflict.*  In 
like  ij^naer  a31  statatea  in  derogation  of  common  law  rights 
are  saictly  constined.^  Sacb,  for  instance,  is  a  statute 
.aUowing  a  party  to  testify  in  his  own  cause  for  himself.^ 

\  115.  Such  statnteB  are  to  reach  no  farther  in  meaning 
than  their  words ;  no  person  is  to  be  made  sabject  to  them  by 
implication ;  *  antT  all  doabta  concerning  their  interpretation 
are  to  preponderate  in  favor  of  the  accused.' 

^  116.  Revenue  laws,  too,  come  within  this  rnle  of  strict 
hitnpretation ;  for,  though  their  primary  object  is  not'  the 
pnoisbment  of  crimes,  but  the  collection  of  duties,'  yet,  as 
they  impose  fines,  work  forfeitures,  and  deprive  men  of  their 
-property,  they  are  within  the  same  reason  as  other  penal 
itatnte^T 


■  Sc«  Raudolpb  t>.  The  State,  9  Texw,  5S1 ;  post,  §  119. 
'  Siblej-  V.  Smith,  2  Mich.  480 ;  Sugar  v.  Sackett,  IS  Ga.  46! ;  Batliban  v. 
Acker,IB  Barb.  393. 

*  UoUUDg  V.  Croniie,  2  CaL  GO.  So  of  a  ibttate  graating  a  franchise,  as- 
a  turnpike  charter.  The  State  v.  Clailaville  k  B.  Turnpike,  2  Sneed,  86. 
See  also  Acadeatj'  of  Fine  Arts  v.  Philadelphia,  10  Harris,  Pa.  49G.  So  of 
one  taking  the  land  of  individuals  for  the  public  use.  Sharp  v.  Spcir,  4 
HUl,  S.  Y.  76 ;  Sharp  v.  Jolmson,  4  HiU,  S.  Y.  92.  See  also  Bathbuo  v. 
Acker,  18  Barb.  89S. 

*  The  State  v.  UcOmber,  G  Yt  SIS;  Rex  v.  MitcheU,  S  East  P.  C.  036, 
)3Z ;  Rex  v.  Hammond,  2  Eart  P.  C.  11 19, 1  Leach,  4th  ed.  444  i  Leonard 
».  Bostrartb,  4  Conn.  421 ;  Tba  State  v.  Sumner,  10  Vt.  687 ;  The  State  v. 
SaafbrO,  1  Nott  &  McCord,  612,  516 ;  Res  r.  Parker,  2  East  P.  C.  692. 1 
Leacb,  -4tli  ed.  3S0,  note;  Rex  p.  Hickman,  1  Leach,  4th  ed.  318,  2  East  P. 
C  593 ;  United  States  d.  Wi^lesworth,  2  Storf ,  369 ;  Bawson  v.  The  State, 
19  Conn.  292 ;  United  Sutes  v.  Wilson,  Bald.  78, 102 ;  Schooner  Harriet, 
1  Story,  251;  Bell  r.  Dole,  11  Johns.  173;  post,  g  134. 

*  Tha  Enterprise,  Paine,  33;  Unit«d  States  v.  Wiggleswortb,  2  Stoij, 
169;  The  People  r.  Homrell,  4  Johns.  296;  Commonwealth  p.  Uacomber,  3. 
Maia.  254 ;  Kent  v.  The  State,  8  BUck£  163 ;  post,  S  133. 

'  United  State*  v.  Twentj-eight  Packages,  Gilpin,  306,  326.  And  see 
Auoraey-General  v.  Radloff,  10  Eich.  84,  26  Eng.  L.  &  Eq.  413. 

'  United  States  b.  Eighty-four  Boxes  of  Sugar,  7  Pet.  453 ;  United  States. 
».  Wigglesworth,  3  Story,  369 ;  Dwar.  Stat,  ad  ed.  642 ;  Be»  o.  Hymen,  7 
TOL.  I.  14  [  157  ] 
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§  117.  The  doetrine  of  strict  interpretatioa  extends  no  foi- 
ther  than  the  reasons  on  which  it  rests  support  it;  aod  bo 
those  parts  of  a  criminal  statute  which  exempt  from  pmiish- 
ment  are  not  to  be  strictly  conBtmed.  Indeed,  the  same  prin- 
ciples which  require  a  statute  to  receive  a  close  interpretation 
as  against  defendants,  demand  that  it  be  construed  openly 
and  liberally  in  their  favor.'  And  as  those  prin(U|deB  some- 
times unite  with  others  calling  also  for  a  liberal  interpreta- 
tion, it  may  happen,  tiiat  a  criminal  statute  is  thns  expanded 
farther  beyond  its  words  than  any  other,"  Nor  does  the  role 
of  strict  construction  apply  to  all  criminal  statates,  even  as 
against  defendants.  Thus  it  is  of  little  conseqoencR  to  one 
arraigned  for  ciime,  in  what  county  he  is  tried,  and  bo  legis- 
lative acts  determining  the  venue,  that  is,  the  place  of  trial, 
are  not  to  be  construed  strictly.'  It  seems  also,  that  a  simi- 
lar view  has  been  taken  of  statutes  defining  the  rights  of 
officers  to  make  airests  in  criminal  oases;  for  the  English 
statate  of  39  Car.  2,  c.  7,  ^  6,  having  restrained  arrests  on  the 
Lord's  day,  "  except  in  cases  of  treason,  felony,  or  breach  of 
the  peace,"  these  words  were  extended  by  judicial  exposition 
to  include  all  indictable  offences.*  Yet  the  court  refused,  in 
another  particular,  to  extend  the  somewhat  similar  statute  of 
3  &  3  Vict  c.  94 ;  Pollock,  C.  B^  observing,  "  In  a  case  in 


T.  R.  fise ;  W^wiB  V.  South,  1  Salk.  177.  And  we  The  Mayor  v.  Barii,  6 
W&Uc  &  &  269 ;  Taylor  v.  United  States,  S  How.  U.  B.  197. 

'  "  In  eiponndiog  penal  statutes,  it  is  on  establiehed  rule  tluit  tlie  con- 
straction  must  be  strict  as  cgaintl  the  defendant,  but  liberal  in  hit  fmor!' 
Gould,  J.,  in  Uyera  v.  The  State,  1  Conn.  502.  "  Fenal  sUtutes  are  coa- 
Btrued  strictly  ag^at  the  subject,  and  &vorab]y  and  equitably  for  lum-" 
1  Hawk.  P.  C,  Curw.  Ed.,  p.  90,  §  8.  And  see  The  Stale  v.  Upohurch,  9 
Ircd.  151,  and  the  obserrations  of  Lord  Mansfield  in  Rex  ti.  Parker,  i  East 
P.  C.  502.  See  also  United  States  v.  New  Bedford  Bridge,  1  Woodb.  & 
M.  401. 

•Ante,  §112;  port,!  US- 

•  People  V.  llulse,  8  Hill,  N.  Y.  309,  31S ;  Nash  v.  The  State,  2  Greene, 
Iowa,  286  ;  2  Hawk.  P.  C,  Cnrw.  Ed.,  p.  436,  g  52. 

•  lUwlins  t>.  Ellis,  10  Jur.  1039. 
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which  the  liberty  of  the  aafaject  is  ooneerned,  we  cannot  go 
beyond  the  natnral  conatrDctioa  of  the  statate."  ^ 

§  118.  A  legislative  act  may  reqaire  a  liberal  coaatractioQ 
for  partienlar  statates,  which,  on  general  principles,  would 
teoeiTe  a  strict  interpretation.  Thus  in  Tennessee,'  Missis* 
sippi,*  Virginia,*  and  probably  in  some  other  States,  it  is  pro* 
vided  that  enaetnoents  against  gaming  be  remedially  con- 
strued. But  the  acts  TeqnJriag  IJiis  nnuBnal  interpretation 
appear  tbeinselTee  to  be  taken  strictly;  for  they  are  not 
mpplied  to  subsequent  statutes  making  certain  kinds  of  gam- 
ing felony,  all  kinds  having  before  l>een  misdemeanors  ;^  nor 
to  acts  for  the  stoppression  of  the  sale  of  lottery  tickets."  In* 
deed  the  doctrine  seems  to  be  a  general  one,  that  interpreta- 
tion clanaes  are  to  be  ooostrued  strictly.^ 

§  119.  Bikreover,  the  constmctJon  of  difierent  criminal  stat* 
utes  will,  as  we  have  already  intimated,^  be  more  or  less 
strict  according  to  the  different  pressures  of  the  principles 
controlling  them.  For  we  should  remember,  that  the  inter- 
pretation of  no  law,  written  or  unwritten,  is  the  result  of 
any  one  rule  alone ;  but  of  all  the  legal  reasons  applicable 
to  the  case,  combined.  Now^  we  may  have  one  principle 
bearing  more  or  less  strongly  in  a  particular  direction ;  as,  for 
example,  a  statute  may  be  more  or  less  penal,  the  conse- 
quence of  which  is,  that  the  more  severe  the  punishment  it 
directs,  and  the  heavier  the  crime,  the  more  strict  must  be  its 


I  Bowdilch  r.  Balchin,  0  Excli.  STS. 

■McGovan  v.  The  State,  9  Tcrg.  ISJ,  197;  Howlett  v.  The  State,  5 
Terg.  144, 152. 

■  Cun  D.  The  State,  13  Sm.  &  M.  45G ;  Seal  v.  The  State,  13  Sm.  &  M. 
286. 

*  Commonwealth  c.  Chabb,  5  Rand.  TIS. 

*  UcGowan  p.  The  State,  9  Terg.  184. 

*  CoDunonwealdi  t>.  Chnbb,  5  Rand.  715,  T23.  ^ee  Csin  v.  The  State, 
cnpra ;  Seal  it.  The  State,  BOpra. 

'  Sedgw.  Stat  Law,  59. 

*  Ante,  5112, 114,  117. 
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interpretation  j  ^  or  two  principlea  may  operate  in  the  same 
direction,  and  their  power  combined  ia  greater  than  that  of 
one  alone ;  or  the  one  principle  may  press  one  wsjj  and 
the  other  another  way.  Thus  in  constming  statutes  to  pre- 
vent franda,  suppress  pabltc  wrongs,  or  effect  a  public  good, 
—  objects  which  the  law  favoro,  —  there  iaa  pressure  toward 
a  liberal  interpretation ;  bat,  if  they  also  provide  a  penalfy, 
being  a  thing  odious  to  the  law,  there  is  another  pressure 
toward  tbd  strict  rule;  and  the  combined  result  may  be  a 
trembling  of  the  balance ;  or  the  one  scale  or  the  other  may 
■simply  preponderate,  according  to  the  peculiar  circumstances 
of  the  caBc,  or  the  views  of  the  particular  judge.^  But  the 
circumstances  will  be  rare  in  which  any  court  will  so  extend 
an  enactment  by  conatruction  as  to  involve  penal  consequen* 
ces  not  within  the  express  words. 

§  120.  From  these  views  it  follows,  that  the  role  of  Btiict 
interpretation  for  criminal  statutes  does  not  prevent  the 
courts  from  feeling  after  the  legialative  will,  —  to  ascertaia 
which  win,  we  have  already  seen,^  is  the  great  end  of  all  in* 
terpretation.*  Neither  does  this  rule  prevent  our  calling  in 
the  aid  of  other  rules,  and  giving  each  one  its  appropriate 
scope,  yet  not  so  as  to  overturn  this."  For  example,  peoat 
statutes,  lilce  all  others,"  are  to  be  eo  construed  as  neither  to 


>  The  State  v.  Wtlcox,  S  Tei^t.  378 ;  Rex  o.  Mitcbell,  3  Eut  F.  C.  938, 
937  ;  Comraonweallh  v.  Snelling,  4  Binu.  379;  The  State  p.  Upchnrcb,  9 
Ired.  454 ;  Reg.  v.  McNeill,  1  Crawf.  &  Dix  C.  C-  BO ;  Coduhod wealth  c. 
FiBher,  17  Mam.  4G,  49 ;  United  States  d.  Moaltoo,  S  Mason,  537 ;  ante, 
§114. 

■  See  and  compare  Taylor  «.  United  States,  3  Bow.  U.  S.  197;  Fairbanks 
e.  Antrim,  2  N.  H.  109  ;  Abbott  v.  Wood,  32  Maine,  E41 ;  Sickles  v.  Sharp, 
18  Johns.  407 ;  Van  .Vrikenburgh  v.  Torrey,  7  Cow.  252. 

*  Ante,  g  62. 

Vllie  State  El.  Brooks,  4  Conn.  446;  Kawgon  tt.  The  Stale,  19  Conn.  2S2; 
Commonwealth  v.  Loring,  8  Pick.  370 ;  The  Enterprise,  Paine,  32 ;  United 
States  V.  Wilson,  Bald.  78;  Pike  n.  Jenkins,  12N.  H.  2S5. 
•   »  Schooner  Harriet^  1  Story,  »61 ;  Kke  v.  Jenkins,  18  N.  H.  255. 

*  Ante,  §  es.  ~ 
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work  an  absotdity,^  nor  defeat  their  own  purpose,  nor  be 
ekided  ;*  and  -m  may  gather  light  ooncemiiig  tbur  meaning 
fiom  the  title  and  fneamble.^ 

^  130  a.  The  object  of  interpvetaiion  being  to  ascertain 
the  legistatiTe  intent,  tbe  doctrine  follows  as  a  neceseary  con- 
wqaeoce,  that,  whenever  iim  intent  ie  clear  on  the  face  of  an 
enaotment,  no  rooBi  ia  left  for  the  apf^cation  of  any  partieq- 
lat  rales.  Tberefoie  we  «hoald  bear  on  our  nuads  throogh- 
ont^tua  whole  diecossion,  that  our  aereral  jvopoaitiona  apply 
only  io  cases  whwe,  wtthoot  them,  doabts  conc«iiiDg  tbe 
meaning  might  arise.  Yet,  again,  jn  considering  whether  a 
donbt  might  be,  '4re  miut  remember  that  tbe  qneation  is  not 
ooBcemin^  a  doabt  in  the  mind  of  an  mudformed  person,  bat 
in  the  legal  mind. 

)  131.  Tbe  foregoing  sections  of  this  obapter  present  to  as 
a  general  view  of  the  subject  of  tbe  obapter.  At  the  same 
time  tbe  roles  may  not  be  eaeily  applied  to  perticalar  cases, 
\rithoDt  farther  iltostrations.  Because,  in  this  whole  matter  of 
statutory  interpretation,  we  are  much  more  embarrassed  to 
asc^tain  how  particular  rules  are  applied  to  particular  cases,- 
than  to  Imow  what  abstractly  are  the  rales  themselves.  The 
leading  doctrine  applicable  to  crimihsl  sfstutes  is  generally 
known  by  tbe  expression,  that  they  are  to  be  strictly  con- 
stmed.  Let  ns  therefore  illostrate  this  doctrine  during  tbe 
remaining  discnuton  of  this  chapter.  The  subject  divides 
itself  into,  I.  Tbe  Rule  of  Strict  Interpretation  ae  against 
Defendants ;  IL  The  Rule  of  Liberal  Interpretation  in  their 
Favor. 


>  Bmmda  v.  Tbe  Sttte,  19  Conn.  3»2;  Conuaoawealtli e.  Lofiiig,  S  ^ci. 
3T0;  Schooner  Hoiriet,  1  Story,  251.  ' 

■  The  EduIj-  aod  Tha  Cuoliae,  9  Wlieat  S81,  368 ;  ComnunweBllb  o. 
McGeoTge,  9  B.  Mour.  S. 

■  The  State  v.  Sle^ansan,  2  BsUej,  834  ;  The  Stato  v.  Fields,  2  Baile;, 
954 ;  The  State  v.  Sniitti,  CheTe«,  107;  ante,  §  68,  U. 
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I.   Strict  ItUerprelalion  as  against  Defendants. 

^  133.  The  matter  for  consideration  under  the  present  snb- 
title  is,  what  are  the  boondariea  of  the  mle,  that  Uiese  stat- 
ntea  mast  be  construed  strictly  as  against  defendants.  That 
■we  may  see  somewhat  where  these  bonndaries  lie,  let  ns  in- 
quire for  some  things  which  have  been  foand,  in  the  actnal 
admin iatration  of  the  law,  to  be  oounected  with  this  rule  of 
stj-ict  interpretation.  Therefore,  in  considering  how  far^  con- 
sistently with  this  mle  of  strict  interpretation,  statntes  may 
be  enlarged  as  against  defendants,  when  the  reason  of  the  - 
law  and  the  evident  intent  ctf  the  legislature  require  it,  we 
observe  — 

First  They  may  be  extended  by  other  provisions  of  statth 
tory  law  and  by  the  common  law,  combining  vnth  them,  as  was 
seen  in  our  chapter  before  the  last^ 

^  123.  Secondly.  The  rule  of  strict  interpretation  is  not 
violated  by  permitting  the  words  of  the  statute  to  have  theirfuU 
meanifig,  or  the  more  extended  of  two  meanings  ;  as  the  wider 
.popular,  instead  of  the  narrower  technical  one ; '  but  the 
words  should  be  taken  in  Buch  a  sense,  bent  neither  one  nay 
nor  the  other,  as  will  best  manifest  the  .legialatlve  intent.' 

I  Ante,  S  T9,  83,  BS,  65. 

*  Ante,  §  70. 

'  Pike  e.  Jenkins,  12  N.H.3SG;  The  People  r.  Howell,  4  Johm.  99G; 
The  Mayor  r.  Davis,  6  WatU  &  S.  369.  For  illaitralioiis  of  thin  principle, 
see  the  remaining  caaes  cited  to  this  seclioii  and  the  four  sections  next  fol- 
lowing; &lao,  Bex  v.  Glover,  2  Ruau  Crimes,  Grea.  Ed.  14S ;  Reg.  t..  Hale,  2 
Car.  &  K.  326;  Bex  c.  Taylor,  Rues.  &  B.y.  37S;  Stone  v.  Tbe  Stat« 
Spencer,  401 ;  Hodgman  v.  People,  4  Denio,  235 ;  Rex  v.  Hickman,  i  Leach, 
4th  ed.  SIS,  2  £sst  P.  C.  593;  Rex  c  Parker,  2  East  P.  C.  592,  1  Leach, 
4th  ed.  320,  note ;  The  State  e.  Anone,  2  Nott  &  McCord,  27  ;  Reg.  v.  Bow- 
da^  2  Moody,  28S,  1  Car.  &  K.  147 ;  Reg.  c.  Charretie,  13  Q.  B.  447 ;  Reg. 
V.  Wallace,  2  Moody,  200 ;  Commonwealth  v.  Steams,  S  Het  343 ;  Smith  v. 
Commonwealth,  4  Grat.532;  Commonwealth  d.  Phillips,  11  Piek.SS;  Com- 
monwealth V.  Smith,  14  Mass.  314;  Rex  r.  Willoughb^,  2  East  P.  C.  944; 
Hex  V.  Shepherd,  2  East  P.  C.  944, 1  Leach,  4th  ed.  226 ;  Hopkins  e.  Cran- 
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Thas  a  foreigDer  living  in  England  under  the  protection  of 
the  king  is  a  subject  of  England,  within  an  act  of  parliament 
defioiDg  crimes;  "but  it  was -admitted,  that,  if  the  utatute 
bad  said  nalural  bom  subject,  it  would  not  have  extended  to 
iiiin."  ^  Aa  act  of  one  of  the  United  States  making  penal 
the  sale  of  lottery  tickets,  ia  "  any  lottery  not  authorized  by 


mmwealtb,  3  Uet  460 ;  Cominotiwealth  v.  Bri^^  5  Met  599 ;  Common- 
vealth  V.  Homer,  6  Met-  Hi ;  &ex  v.  Footer,  7  Car.  &  P.  4,95 ;  Bke  v.  Com- 
moBvealth,  IS  Met.  246;  The  State  v.  CuUura,  2  Speera,  CSl ;  People  v. 
Mather,  4  Wend.  229,  255  ;  Tte  State  v.  Taylor,  2  McCord,  483 ;  The  State 
B.  Bell,  3  Ired.  506 ;  Linnej-  v.  The  Stale,  6  Texas,  I ;  Hudglna  v.  The  State, 
9  Kellr,  17S;  BoTnman  v.  The  State,  14  Ala.  242  ;  Commonwealth  v.  Pash, 
9  Dana,  SI ;  Cole  p.  Commoawealtb,  8  Dana,  31 ;  The  State  v.  Gumey,  S3 
Uhd«,  &27 ;  The  State  r.  Bobuieon,  39  Uaine,  564^  Rex  v.  Moore,  2  Car. 
4  P.  233,  1  Moody,  122  ;  Commonwealth  c.  Smith,  T  Pick.  137  ;  Common- 
wealth r.  Kaeeland,  20  Pick.  206  ;  Ream  t>.  Commonwealth,  3  S.  &  B.  307 ; 
Keg.  tj.  Oldham,  14  Eng.L.&Eq.  568,  2  Den.  C.  C.  472;  Reg.  u.  WUey,  1 
Eng.  L.  &  Eq.  5G7,  2  Den.  C.  C,  37 ;  CoUina  v.  The  State,  14  Ala.  608  ;  ITie 
•SOitec.  Pearson,  2  Md.  310;  The  State  u.jGirkin,  1  Ired.  121;  The  State 
V.  Crawferd,  S*Dev.  425 ;  Bell'a  case,  Foster,  430;  Reg.  t>.  Yorkshire  Jus- 
tieestiEng.  L.  &  Eq,  2S6;  Rex  d.  Ridgaly,  1  East  P.  C.  171,  1  Leaeh,  4th 
ed.  1S9 ;  Angel  v.  Commonwealth,  2  Va.  Cas.  22B ;  United  States  v.  Brews- 
ter, 7  Pet  161 ;  United  States  v.  Staats,  8  How.  U.  S.  41  ;  United  States  v. 
Bailey,  9  Pet  238;  People  o.  Hennessey,  15  Wend.  147  ;  The  State  v.^tiit- 
MD,  Eirby,  52 ;  White  v.  Commonwealth,  4  Binn.  418 ;  The  State  v.  Carr, 
ft  N.  H.  367 ;  B^ey  v.  The  State,  1  Humph.  48S ;  Reg.  v.  Evans,  Car.  & 
U.  S9S;  The  State  «.  Britt,  3  Dey.  122;  Rex  u.  Cornwall,  Rusa.  &  Ry. 
3SS;  The  State  i^.  Findlay,  2  Bay,  418;  Rex  i>.  Beacall,  I  Car.  &  P.  810, 
434 ;  Thomas  v.  Commonwealth,  3  Leigh,  741 ;  Nancy  v.  The  State,  6  Ala. 
483;  RexD.  Wyer,  1  Leach,  4th  ed.  480  ;  Sex  u.  Reekspear,  1  Moody,  542; 
BexK.  Cox,lMoody,  337,  5Car.&P.  297;  Janiesi>.EUer,  23  MiMS.134-, 
The  State  v.  Glaze,  9  Ala.  283;  Rex  u.  RobioBon,  2  Stark.  48S;  Rex.ti. 
Thomas  2  East  P.  C.  605,  2  Leach,  4th  ed.  877 ;  Rex  v.  Rowley,  Russ.  & 
Sy.  110;  Reg.  D.  Mence,  Car.  &M.  334;  The  State  v.  Brown,  i  Port  410  ; 
Redman  v.  Sanders,  2  Dau,  68 ;  United  Stales  d.  Jones,  3  Wash.  C.  C.  209 ; 
Hie  State  v.  Smith,  32  Maine,  369;  Commonwealth  a-  Houghton,  8  Mass. 
107 ;  Brown  v.  Caramon  wealth,  8  Mass.  59  ;  Commonwealth  v.  Whitmatsfa, 
4  Rck.  333 ;  The  State  i;.  BIythe,  3  McCord,  3E3 ;  The  SUte  v.  Clarksville 
k  B.  Turnpike,  2  Sneed,  88. 
>  1  East  P.  C.  58,  54. 
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lawj"  prohibits  the  sale  of  tickets  in  lotteries  authorized  by 
the  laws  of  other  States  and  countries,  unless  also  auttiorized 
by  some  law  either  of  the  federal  or  State  government,  hav- 
iag  force  in  the  particular  locality^,  And  a  povision  for  tba 
punishment  of  those  who,  without  lawful  authority,  forcibly 
confine  any  person  in  this  State,  or  carry  any  petson  cat  of 
the  State  against  hts  will,  extends  to  soldiers  of  another 
State  coming,  by  order  of  the  military  powers  of  their  own 
State  under  martial  law  in  a  time  of  civil  inenrrectJon,  to 
seize  and  carry  back  their  insurgent  citizens  found  h^e.'  But 
a  statute  forbidding  the  larceny  of  "  dny  bank-note"  extends 
to  bank-notes  of  other  States;'  against  betting  "upon  any 
election  in  this  State,"  to  a  betting,  within  this  State,  on  an 
election  for  president  of  the  United  States.*  So  the  worda 
flour  "  designed  for  exportationy"  in  the  inspection  laws  of  a 
State,  refer  to  exportation  to  another  of  the  United  States,  as 
well  as  to  a  foreign  country.* 

§  134.  The  English  statute,  7  Geo.  3,  c  3S,  against  the* 
forging  of  warrants  or  orders  for  the  payment  of  money,  was 
not  confined  in  its  interpretation  to  commercial  transactions  ; 
brit  extended  to  an  order,  drawn  by  a  justice  of  the  peace  on 
a  high  constable  or  treasurer,  to  pay  a  reward.*  So  the  'Mas- 
sachusetts statute  imposing  a  penalty  on  "  any  person  who 
shall  smoke,  or  have  in  his  possession,  any  lighted  pipe  oi 
•cigar  in  any  street,  lane,  or  passage-way*'  in  Boston,  applies 


'  Commonwealth  v.  Dana,  3  Uet.  S39.    And  mo  Pei^e  t>.  Warner,  4 
Barb.  314  ;  Commonwealth  v.  Cone,  2  Mass.  132. 
■  OomfD  on  wealth  v.  Btedg.ett,  12  Met.  S6. 

*  Cumming^  v.  Commonwealth,  2  Va.  Cas.  128.  Hie  Kune  principle  ha> 
been  held  to  apply  to  the  for^ng,  in  this  State,  of  a  deed  of  landa  Ij'aig  in 
ftnothor  State.  People  o.  Flanders,  18  Johns.  161.  AndseeBexo.MeKea^, 
lMoody,130;ReXD.  MoKay,  Rasa.&B]r.  71. 

*  Qoarles  ».  The  SUte,  6  Humph.  561 ;  GtTena  p.  Bog«r^  11  Ala.  H8. 

*  ComraoDwealth  d.  Sing,  1  Wh&rt.  448. 

*  Bex  V.  Graham,  3  Bast  F.  C.  94S.    See  post,  S  20S-213 ;  ToL  H.  S  161, 

693: 
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to  all  open  ways,  used  for  purposes  of  travel,  though  not 
l^olly  eataUisbed  as  each.^ 

§  135.  It  is  held,  that  a  jail  is' an  "inhabited  dwelling- 
houee,**  within  the  statutes  against  arson.'  A  sign  board,  at 
aperson'A  place  of  business,  giving  notice  of  lottery  tickets 
iKUDg  for  sale  there,  is  an  "  advertisement;"  and,  if  erected 
befOTe  the  passage  of  the  act  making  the  advertising  of  lotr 
tery  tickets  peoal,  a  continnance  of  it  is  within  the  act.^  To 
elevate  and  eolarge  a  wooden  building,  so  as  materiaUy  to 
alter  its  character,  is  to  "  erect  and  build  "  it,  within  statutes 
ttod  ordinances  designed  to  prevent  the  spread  of  fires  in  pop- 
nlooa  places;*  but  to  Buffer  one  already  erected  to  remain, 
does  not  come  within  these  provisions  of  law ;  ^  neither  is  it 
within  tbem  to  make  merely  internal  alteraticms  in  the  build- 
ii^,  and  apply  it  to  a  new  use ;  as  to  convert  a  meeting- 
honse,  or  a  joiner's  shop,  into  a  dwelling-house.^  AVithio 
the%  statutes,  a  building  partly  of  wood  and  partly  of  brick, 
called  brick-paoe,  has  been  held  not  to  be  a  "  wooden  build- 
ing;" though,  bad  the  act  been  a  remedial  one,  instead  of 
penal,  the  result  would  have  been  otherwise.'  So  where  a ' 
statute  made  it  an  offence  for  "  any  master  or  other  officer" 
of  a  vessel  maticioosly  to  "  beat,  wound,  or  imprison  any  one 


'  Oommonwadtli  o.  Thompson,  12  Met  ^91. 

'  People  F.  Cotteral,  18  Johns.  115;  Coinmonircsltb  o.  Posey,  4  Call.  109. 
So  it  is  s  "  hooBe."  Rex  v.  DonnaTan,  1  Leach,  4th  ed.  G9,  2  East  P.  C. 
1020;  Sfereba  i>.  Commonwealth,  4  Lngb,  363. 

*  Conunonweallh  tr.  Hooper,  5  Pi<^k.  42. 

*  Donglas  u.  Commonwealth,  3  Rawla,  2flj.  And  see  Tnttle  v.  The  State, 
4  Conn.  68. 

*  The  State  n.  Brom,  16  Conn.  R4 ;  Tuttle  v.  The  State,  4  Conn.  S8. 
Kntber  is  keeping  poaseenon  of  a  thing  within  a  statute  against  "  receiving  " 
it.  Atloroej-Generale.  King,  5  Price,  I9S.  Kor  is  the  ordinance  of  a  city, 
forbidding  any-  perwo  "  to  spTcad  any  awnbg,"  &c.,  violated  when  tlie  pei^ 
son  continues  to  keep  spread  an  awning  spread  before.  The  State  v.  Cleare- 
hB<t,Slt.LllT. 

'  Booth  p.  The  State,  4  Conn.  65. 

'  Stewart  v.  Common  wealth,  10  Watts,  307,  decided  on  a  city  ordinance. 
[165] 


Di.itradb,  Google 


^  126  I.EQAK  XNTEKPRGrATfOir.  [BOOK  H. 

or  more  of  the  crew;"  the  word  "crew"  was  held  to  indode 
the  ander  officers  as  well  as  the  common  seamen,  and  conse- 
quently a  master  was  deemed  liable  for  the  imprisonment  of 
fais  first  mate.^  The  luggage  of  a  steamboat  passenger  is 
"goods  or  merchandise,"  within  a  statute  against  lareeoy 
from  any  vessel,  in  any  navigable  river;'  but  the  words  "per- 
sonal goods,"  in  another  criminal  statute,  have  been  held  not 
to  include  choaes  in  action.^  Books  kept  in  relation  to  the 
proceedings  of  a  lottery  are  "  materials  for  a  lottery."  * 

5  126.  One  who  carries  about  goods,  offering  them  for 
sale,  is  held  to  "  trade,  deaf,  and  traffic,  as  a  peddler,  hawker, 
or  petty  shopman,"  in  the  goods  he  so  carriea  and  offent.* 
And  to  sell  spirituons  liquors  in  a  single  instance  is  to  "deal 
in  the  selling"  of  them.*  In  England,  a  woman  went  to  a 
registrar  of  births,  requesting  him  to  register  the  birth  of  a 
child :  she  stated  the  necessary  particulars,  every  one  of  which 
was  false ;  and,  when  he  had  made  the  entry,  she  signed  it 
as  the  person  giving  the  information ;  — and  it  was  held,  that 
this  amounted  to  the  felony  of  causing  a  false  entry  to  be 
made,  within  the  statute  6  &  7  Will.  4,  c.  86,  §  43,  and  not 
merely  the  misdemeanor  of  making  a  false  statement,  under 
4  41  of  that  statute.^ 

■  tlnited  St&tea  v.  Winn,  3  Sumner,  209.  As  to  tike  meaniog  of  Hie  word 
"nwrtDer,"  see  Bnuh  v.  Bogardus,  8  Johns.  137. 

'  StaL  7  &  8  Geo.  t,  c.  29,  §  17;  Rex  v.  Wright,  7  Car.  k  P.  159. 

'  United  Statfa  v.  Davis,  0  Mason,  3SC,  the  court  observing :  "  It  is  trn« 
the  words  'goods*  or  'chattels'  may,  in  the  construction  of  wills,  inclnde 
bonds,  notes,  bank-bills,  &c. ;  but  this  ig  npon  the  presumed  intention  of  the 
testator,  where  a  liberal  exposition  of  bis  words  is  allowable,  and  upon  prin- 
ciples derived  from  the  civil  and  canon  law.  But  in  penal  statutes  a  aont 
Strict  construction  is  adopted ;  and  the  analogy  of  the  common  law,  in  respect 
to  larceny,  may  well  furnish  the  proper  rule  for  decision." 

*  Commonwealth  c.  Dana,  2  Met.  329. 

•  Merriam  o.  Langdon,  10  Conn.  460.  Se«,  however,  Page  o.  TTie  State, 
6  Misao.  20S.     See  Vol.  II.  g  9S5  et  seq. 

'  The  Stale  p.  Paddock,  21  Vt.  312.  .  And  see  The  Slate  v.  Von  Glon,  1 
McMullen,  1S7 ;  Vol.  H  §  99J. 
'  Beg.  V.  Dewitt,  2  Car.  &  E.  905.     And  see  Reg.  f.  Brown,  2  Car.  & 
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4  137>  Goods  remain  in  "  a  stage,  process,  or  progress  of 
manafacture,"  after  tbe  texture  is  complete,  until  broagbt 
into  a  fit  conditioa  for-  sale.'  Wbeie  a  statute  prohibits  the 
ereoUoD  of  buildings  within  ten  feet  of  a  particular  load,  and 
dkects  thdt  the  footpath  be  deemed  part  of  tbe  road,  a  buiLd- 
iog  within  ten  feet  of  tbe  footpath  is  within  the  prohibition.^ 
The  captain  of  a  vessel  does  not  comply  with  the  law  requiring 
him  to  deliver  a  manifest  of  his  cargo,  unless  tbe  manifest 
he  delivns  is  a  trne  one.^  If  a  statute  makes  it  penal  to  "  dis- 
turb any  congregation  assembled  in  any  church,  meeting- 
house, or  other  place  of  religioub  worship,"  its  protection  ex- 
tends to  a  congregation  of  Methodists  holding  a  camp  meet- 
ing, on  camp  ground,  at  times  when  reli^^ous  services  are  not 
actually  (wogressing.*  A  girl  under  twelve  years^of  age,  not 
attained  to  puberty,  is  a  "  woman,"  within  the  statute  of  Vir- 
ginia making  it  felony,  punishable  bj  death,  for  a  slave,  free 
oegio,  or  mulatto,  to  attempt  to  ravish  a  white  woman.^  So 
foals  and  fillies  were  held  to  hp  included  in  the  words  "  horse, 
gelding,  or  mare,"  in  the  English  statute  2  &  3  Edw.  6.^ 
Tbe  selling  of  a  slave's  services  is  a  sale  of  the  slave,  within 
an  act  prohUtiting  persona  who  introduce  slaves  into  the 
State  from  selling  them  as  slaves.^  So  a  quarter  ticket  in 
a  lottery  is  a  lottery  ticket;'  and  a  statute  against  being 
possessed  of  any  mould,  pattern,  die,  &x.,  adapted  to  coining. 


JL  S04 ;  Smith  v.  The  St&t«,  S  Humpb.  163 ;  Bex  v.  Harlej,  4  Car.  Be  P. 
3G9. 

*  Bex  D.  Woodliead,  1  Mood?  &  B.  549. 

>  Bezr.  Gregory,  2  NcY.&M.  478,9  B.&  Ad.  5SS. 
'  PhUe  V.  Anno,  1  Dall.  197. 

*  Commonweallb  v.  Jennings,  3  Grat  624. 

*  ConimoDwealth  v.  Watta,  4  Leigh,  672 ;  Charles  v.  Tbe  StaU,  6  Eng. 
389,  406,  410.  But  the  word  wom^  does  not  alwaya,  in  statutes  simikr  to 
tbe  abore,  iuclude  a  girl  under  twelve.  See  Commonwealth  u.  Bennet,  2 
Ta.  Cas.  285. 

'  Bei  V.  Wellajid,  Rnss.  h  Ry.  494. 
'  I^k  V.  Beuacr,  3  Caines,  325. 

*  Fraleigh  v.  The  State,  8  Mino.  606. 
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is  violated  by  having  one  half,  or  any  smaller  pbrt,  of  the  ap- 
paratuB  necesBary  to  effect  this  object;*  ot  the  apparatus  to 
make  one  side  only  of  a  counterfeit  coin.' 

L138.  Thirdly.  A  strict  construction  is.  not  violated  by 
giving  the  words  of  a  atatvte  a  reasonable  meajung,  according 
to  the  sense  in  whick  they  were  intended^  and  disregarding  cap* 
tious  objections,  and  even  the  demands  of  an  exact  grammatical 
propriety?  Thus,  the  State*  ot  a  corpoiation^  may  be  in- 
cluded in  the  word  "  person ; "  a  woman  may  be  Rieant  by 
the  masculine  pronoun  "his;"^  a  ewe^  or  a  lamb,^  by  the 
word  "  sheep ; "  a  girl,  as  we  have  seen,"  by  the  word  woman ; 
and  horses,'"  geldings,*^  asses,'^  end  pigs^  may  come  under  Ite 
general  term  cattle.     The  singular  number,  likewise,  may  be 


>  lite  Stat«  i>.  GriffiD,  18  Vt.  198.  And  see,  oDder  SUt  14  Geo.  2,  c  *, 
M  to  killing  a  sheep  witli  intent  to  steal  a  part  of  the  carcass,  Eei  c.  Wil- 
Uams,  1  Mood/,  107  ;  Rex  v.  Clay,  Russ.  &  Ry.  387. 

•  Commonivealth  v.  Kent,  6  Met  221. 

'  Por  illnstrationg  of  this  doctrine,  see  the  cases  cited  to  this  aad  tite  next 
two  sections;  also  CommoDwealth  t>.  Martin,  IT  Mast.  9fi9;  Commonwealth 
ti.  Eeniaton,  5  Fick.  420;  The  State  v.  Main,  Coxe,  4S3;  Rex  v.  Atkinson, 
Russ.  &  Ry.  104 ;  Rex  u.  Hairia,  7  Car.  &  P.  446  ;  Rex  v.  Shadbolt,  5  Car. 
&  P.  G04  ;  Commonwealth  v.  Turing,  8  Hck.  370. 

'  Stewart  T.  The  State,  4  Blankf.  171. 

•  Germania  o.  The  State,  7  Md.  1 ;  Planters  and  Merchants  Bank  n.  An- 
drews, 8  Port  404 ;  Vol.  11.  §  287,  840,  448.  On  this  point  some  doabt 
(eems  formerly  to  have  existed.  See  Rex  f.  Harrilon,  1  Leach,  4th  ed.  180, 
2  East  P.  C.  92G,  988;  Rex  v.  Jones,  1  Leach,  4tb  ed.  &66,3  East  P.C.991. 
Unquestionably  the  particnlar  phraseology  of  a  statute,  or  its  particular  re- 
lation to  other  statutes,  or  other  circumstances  connected  with  it,  may  ^ow 
that  corporations  are  not  intended  to  be  embraced  within  the  word  person. 

•  Rex  V.  Smith,  Russ.  8c  Ry.  267. 

■  '  Reg.  V.  Barran,  Jebb,  246  ;  Reg.  v.  Bannam,  I  Crawf.  &  Dix  C.  C.  147. 
■  '  Reg.  V.  Splcer,  1  Car.  &  K  6B9 ;  The  Sttte  v.  Tootle,  2  Hamng.  Dd. 
641. 

•  Ante,  5127. 

»  Bex  V.  Jloyle,  2  East  P.  C.  1076. 

"  Bex  p.  Mott,  2  East  P.  C.  1075, 1  Loach,  4th  ed.  7J,  twte. 

•*  Kex  V.  Whitney,  1  Moody,  3. 

"  Rex  V.  Chappie,  Buss.  &  By.  77. 
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eOtnpre bended  ia  ihe  plnral :  as,  ^rhere  a  statute  makes  it  fel- 
onyto  purloin  frooo  a  post-office  "  bank-no(e*,"  it  is  within  the 
probibttion  to  steal  a  single  note;*  or  to  commit  larceny  of 
"  bills  obligatory,"  a  person  breaks  the  provtsiun  who  takes  a 
(angle  bill  obligatory ; '  and,  if  it  is  made  an  offence  "  to  keep 
open  tippliog-AouMs  on  the  Sabbatb  day,"  the  offence  is  com- 
mitted by  keeping  open  one  tippling-bonse."  But  a  statute 
banng  tekeo  avay  clergy  from  the  felony  of  boming  a  dwell' 
ntf-faoaBe,  a  person  oonncted  of  boniing  a  house,  omitting  the 
void  dwelling,  •sn.s  held  not  to  be  excluded  from  his  chtgy.* 
"nie  docttioes  of  this  section  are  stated  without  reference  to 
the  connection  of  the  words  in  qnesHon  mth  other  words  of 
.  fbe  statote, — a  point  to  be  considered  further  on.' 

§  199.  To  burn  a  house  is  to  demolish  it  ;•  and  to  destroy 
the  parts  of  a  threshing  machine,  which  the  owner  has  taken 
down  in  apprehension  of  a  mob,  is  to  destroy  the  machine.'^ 
TJnder  a  statute  against  having  in  possession  ten  similar 
pieces  of  gold  or  silver  counterfeit  coin,  there  ia  a  violation  if 
the  offender  has  ten  pieces  of  either  kind,  though  not  all  of 
the  same  denomiuation.^    A  statute  having  prohibited  the 

■  Rex  F.  Hanel,  1  Leacb,  4tli  ed.  I,  S  Ewt  F.  C.  S9S. 

*  CofninoDwealth  v.  hlemagBT,  1  Bioo.  879. 
.   ■  Hall  V.  The  State,  8  Kelly,  18. 

<  Xha  SUte  d.  Sotclifie,  4  Strob.  372.  But  see  CommODirealtli  v.  Foiejr. 
f  Call,  109.    Seepaet,$ie4r-I73. 

■  r<wt,§ueetieq. 

*  Eeg  p.  Howell,  9Cv.  &F.  437;  Keg.  f.  Hams,  Car.  &  M.  6S1.  And 
ne  Beg.  s.  Bo««b,  1  Den.  C.  C.  32;  port,  §  249. 

'  R«x  o.  M«ckereU,  4  Car.  &  P.  448.  And  lee  Rex  v.  Fidler,  4  Car.  &  F. 
449.  A  similar  rule  prevails  ai  to  the  half  eg  of  baok-notee  cut  apart,  and 
M  MDt  io  a  letter  &r  gmter  aafetj.  Bex  t^  Head,  i  Car.  &  P.  535.  As 
to  what  is  destroying  b  tcsmI,  see  United  States  f.  Johns,  1  Wash.  C.  C. 
S63. 

'  Broini  V.  Commonirealth,  8  Mass.  S9,  71.  And  see  Commonwealth  v~ 
Whitmarth,  4  Fick.  233 ;  Commonwealth  o.  Smith,  7  Fick.  137.  However, 
the  court  nid  in  Brown  e.  CommoDwealth :  "  To  be  convicted  of  the  crime,, 
the  prisOQer  must  be  proved  to  have  bad  in  his  possesion  at  least  ten.gold 
pieces,  or  ten  Mirer  pieces,"  p.  71.    Sedgwick,  J. 
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^  131  LEGAL  mPISBSKOlATias.  '  [bOGS  B. 

standing  of  a  jack  without  lioeoBe,  and  tbe  letting  of  dim  4e 
mares  for  profit  and  hire,  tbe  court  held  the  provi^oa  violated 
by  an  unlicenaed  standing  under  a  contract  to  purchase  the 
mulea  at  a  price  below  their,  vahie.' 

^  130.  Tbe  Alabama  act  making  it  punishable  to  "  buy^ 
^11,  or  receive  from  any  slave "  certain  things  without  hii 
master'a  consent,  ia  infringed  by  a  sale  to  the  slave;  for  it4 
obvious  meaning  should  not  be  defeated  by  the  inaccurate 
use  of  a  preposition.^  So  in  the  following  statute  of  Mis- 
souri the  second  "of" — printed  in  italics — is  rejected  in  the 
conBtruotJon :  "  If'any  gnardian  of  any  white  fenmle  nodes 
the  age  of  eighteen  years,  or  of  any  other  person  to  wbose  . 
£are  or  protection  any  such  female  shall  have  been  con&ded, 
shall  defile  faei  by  carnally  knowing  her,"  &c. ;  and  thus  the 
act  applies  to  persons  not  guardiena,  as  well  tta  those  wkD 
are.' 

§  131.  Fourthly.  But  the  words  of  a-  penal  statute  must 
not  be  extended  by  construction  beyond  what  they  wiU/airln 
^nd  reasonably  bear.*^    Therefore  puUing  a  person  to  tbe 


*  Commonvealtli  v.  Harrb,  8  B.  Uonr.  373. 
'  Worrell  v.  The  State,  12  Ala.  732. 

*  The  State  v.  Acuff,  6  Miasa  S4. 

'  *  For  illnstratioiiB  of  Uiia  doctrine,  a«e,  besideB  the  other  cases  cited  to  thk 
secttoD  and  the  one  next  Allowing,  The  State  v.  Jim,  3  Murph.  3 ;  Bex  v^ 
gnell,  2  Moody  ScB.  44;  The  State  f.  Smith,  Cbexes,  157;  Rax  lu  JUoont- 
ford,  7  Car.  &  P.  242, 1  Moody,  441 ;  Bex  v.  Aris,  6  Can  &  F.  348 ;  United 
States  V.  Tenbroek,  i  Wheat  248;  Williams  c.  The  State,  12  Sm.  &  M.  »8; 
CoDunonirealth  v.  Catlin,  1  Mass.  8;  WelliagtMi  v.  Steams,  1  Pick.4S7; 
lEteg.  V.  DeQeny,  Jebb,  295 ;  Bex  n.  Patamaa,  Ruas.  &  Ry.  455 ;  Beg.  n 
Sanders,  9  Car.  &  P.  79 ;  Lord  Dnfiiis's  case,  Comyne,  410 ;  Rex  v.  Sixva, 
7Car.  &P.  442;  Calvert  c.  CommODwealth,  5  B.Monr.  264;  Bex  p.  BJab- 
ardson,  6  Car.  &  P.  335;  The  State  t>.  Briley,  8  Port  472;  Bex  p.  Wake- 
ling,  Buss.  &  By.  604 ;  Beg.  v.  Adams,  Car.  &  M.  299 ;  Hickeson  v.  B«n- 
lon,  8  Misso.  8 ;  The  State  v.  Shoemaker,  7  Misso.  177;  Rex  v.  Palfisei^  2 
Leach,  4th  ed.  680,  2  East  P.  C.  586  ;  Rex  a.  Davis,  2  East  P.  C.  593,  1 
Leach,  4th  ed.  495,  note;  The  State  v.  Pinchback,  2  Const,  M.  e,  138; 
Leonard  v.  Bosworth,  4  Conn.  421 ;  Culp  v.  The  State,  1  Port  S3 ;  Bex.  ■>. 
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groQRcl  end  holding  bim  there  is  not  "beating"  him.^  And 
where  an  act  makes  an  assanlt  indictable,  it  means  a  red 
sssanlt,  not  a  constnictive  one.'  A  wound,  iiicarred  by 
*  a  person  in  forcing  a  part  of  his  body  against  a  weapon  with 
vhicfa  another  is  attacking  him,  is  not  a  wound  inflicted  by 
that  other.'  An  open  boat  is  not  a  "  ship  or  vessel,"  within 
the  acta  of  congress  of  1820  and  1833,  prohibiting  comraer- 
mt  intercourse  with  the  British  colonies.*  A  stack,  of  which 
the  lower  part  is  coleseed*  straw  and  the  upper  ia  wheat 
stubble,  is  not  a  stack  of  straw.'  One  specially  deputed  by 
a  jnslice  of  tiie  peace,  under  authwity  of  a  statute,  to  serve 
a  particular  process,  the  Vermont  court  has  held,  is  not  an 
"officer,"  within  the  provision  making  it  crirpinEii  to  "impede 
or  resist  any  officer"  in  the  execution  of  his  office.^  Gamei 
eocks,  being  live  animals,  are  not  "  implements  "  of  gaming.' 
When  a  legislative  enactment  made  penal,  among  other 
things,  the  erection,  to  any  building,  of  a  wooden  addition 
having  "  in  "  it  a  cbimney  or  fireplace,  —  the  court  held,  that, 
supposing  the  addition  wanned  solely  by  means  of  a  fireplace 
opening  into  it  from  the  old  part,  within  which  old  part  both 
the  fireplace  and  chimney  are  entirely  located,  for  the  excln> 
nve  accommodatioa  of  the  new  part,  it  does  not  violate  the 
provision.' 

§  132.   Money  is  not  meant  by  the  words  "security"  for 

Pike,  1  Leach,  4th  ed.  SIT,  2  East  P.  C.  647  ;  Wash  i'.  The  State,  14  Sm. 
*M.  120;  0Dited  StaUa  v.  Pearce,  2  McLean,  14;  Ecg.  p.  Thorn,  Car.  & 
U.20e;  Moore  K.  The  State,  13  Sm.  &M.  359. 

•  R^.  V.  Hale,  2  Car.  &  K.  326. 

■  Tlie  State  r.  Freels,  3  Humph.  229 ;  Evans  e.  The  State,  1  Humph.  394  ; 
Humphries  d.  Tie  Slate,  S  Misso.  203. 

■  Kex  c.  Beckett,  1  Moody  &  K.  526.    See  port,  §  192. 

*  United  Statea  n.  An  Open  Boat  and  Lading,  6  Hason,  120. 

*  A  species  of  cabbage. 

•  Rex  V.  Tottenham,  7  Car.  k  P.  S37. 

'  The  Slate  n.  McOmbcr,  6  Vt  215.    Possibly  some  diffeRnce  of  o^nnioii 
ma;  be  entertained  on  this  question. 

•  Coolidgc  D.  Choate,  11  Met  79. 

*  Dae»ett  v.  The  State,  i  Conn.  60. 
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ihoney.^  A  writing,  informing  a  prisoner  that  he  has  a 
friend,  and  may  be  released  from  confinement,  is  not  "  any 
inatrument,  arms,  or  other  thing  calculated  to  aid  his 
escape."*  One  does  not  "alter"  bank-bills,  who  so  cuts 
them  as,  by  putting  the  parts  together,  to  make  a  greater 
number.'  A  counterfeit  bill  on  an  existing  bank,  if  the 
name  which  purports  to  be  the  cashier's  is  fictitious,  is  not  in 
the  similitude  of  a  bank-bill  "countersigned  by  the  cashier 
thereof."*  A  statute  against  "any  officer  taking  greater  or 
other  fees "  than  are  prescribed  in  it,  is  not  violated  by  one 
who,  out  of  office,  receives  such  fees  for  services  tendered 
while  in  office.^  Wheat  threshed  from  the  straw  is  not  a 
"  stack  of  wheatj"  * 

§  133.  Fifthly.  If,  however,  the  court  entertains  a  reason- 
able doubt  concerning  the  meaning  of  a  criminal  staistte,  it  will 
decide,  as  we  have  already  seen,^  in  favor  of  the  prisoner. 
It  will  also  strive,  on  the  same  principle,  so  to  constme 
statutes  as  not  to  muUiply  feUmies?  Liikewise  the  day  oa 
which  a  prisoner  is  sentenced  will  be  reckoned  as  a  part  of 
his  term  of  imprisonment^  So  also,  under  the  act  of  con- 
:gress  which  authorizes  the  commitment  of  a  deserting  sea- 
man "to  the  house  of  correction  or  common  jail  ....  there 
to  remain  until  the  ship  or  vessel  shall  be  ready  to  proceed  on , 
her  voyage,  or  until  the  master  shall  require  his  discharge," 
the  seaman  cannot  be  detained  after  the  vessel  has  sailed.'" 


>  Bex  V.  Skott,  1  Leacb,  4tli  ed.  IDS,  3  East  F.  C.  &82.    See  put,  § 
219-221 ;  Tol.  11.  §  297,  493,  628. 
■    '  Hugbea  p.  The  Stole,  1  Eng.  131 ;  post,  g  149. 

'  Commonwealth  v.  Jlayward,  10  Slaw.  S4. 

*  CommoQ  weal  til  v.  Boynton,  2  Mass.  77. 
'  Gall^her  v.  Neal,  3  Pa.  183. 

■  CommoQwealth  v.  Ersklue,  6  Grat  624. 
'  Ante,  S  116. 

■  CommoDwealth  d.  Uacomber,  S  Mass.  264 ;  ConnnoDwealth  e.  Barlow,  1 
Mass.  439. 

•  Commonwealth  v.  Eenitton,  6  Kck.  420. 

"  The  State  c.  Fattenon,  T.  U.  P.  Chart.  SII. 
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^  134.  Sixthly.  Having,  in  tbe  foregoing  piopositions, 
cxHwidered  tbe  meanipg^  which  tbe  words  may  take  under 
preBBnre  of  the  ordinary  rules  of  interpretation,  without  vio- 
lating tiie  pnncijjea  governitig  penal  laws,  we  come  to  the 
proposition  diatiogaisbing,  m<»e  than  any  other,  Btrict  con- 
■tiDction  &am  UberaL  It  is,  that  no  case  is  to  be  brought 
^  construction  within  the  statute,  while  it  falls  not  within  all  its 
vords^  If  a  case  is  folly  within  the  mischief  to  be  femedied, 
it  ia  even  of  the  Bame  cla«3  and  within  tbe  same  reason  as 
others  enumerate,  still,  if  not  within  the  words,  cvnstructioo 
vHa  not  be  permitted  to  bring  it  within  the  statute.^  There- 
Core,  nndflr  a  provision  for  the  pnnisbment  o£  those  who, 
with  intent  to  commit  any  felony, "  shall  in  the  night  time 
enter,  without  breaking,  or  in  tbe  daytime  break  aqd  enter, 
any  warehoose,"  an  entry  ia  tbe  night  by  breaking  was  held 


'H&wkins  state*  die  rule  tliua:  "That  no  parallel  case,  vbich  comes 
iril^  flie  same  miMhief,  sliall  be  ctmatmed  to  be  vitUn  the  parview  of  it 
[the  itatste],  unlaH  it  can  tie  brought  withijt  tke  meaning  of  the  vords." 
S  B»k.  V.  C,  Curw.  Bd.,  p.  I8B,  S  16-  * 

■  £ez  V.  Hammond,  3  East  F.  C.  1119, 1  Leach,  4th  ed.  444^  Leonard  v. 
Boswotth,  1  Conn.  421 ;  Hall  v.  The  State,  20  Ohio,  7 ;  Rex  v.  Senior,  1 
Leach,  4th  ed.  496,  2  £a9t  P.  C.  593 ;  Melody  v.  Beab,  4  Mass.  471,  473. 
For  liutiier  iUoatrations,  see  the  remiuning  caaes  cited  to  this  and  the  ibar 
nest  fMrwiag  sectioni;  aUo,  Rex  v.  EUia,  S  D.  &  R.  17S ;  Tlie  State  vl 
Lorett,!  Vt  110;  Rex  v.  Paddle,  Rua.  k  Bj.484;  Carpenter  c-  People,  8 
Baib.  60S ;  Tbe  State  v.  Cooper,  IS  Yt.  551 ;  Hamuel  v.  The  State,  5  Misso. 
!60 ;  Shaipe'a  case,  2  Lewin,  233 ;  Kyle  v.  The  State,  10  Ala.  23G ;  3  East 
P.  C.  919;  HairkinsD.  The  State,  8  Stew.  &  P.  6S;  The  State  v.  Smitber- 
Ban,  1  Ired.  14;  Bex  v.  Remnant,  5  T.  R.  169 ;  Rex  v.  MeUiah,  Ruaa.  &Ry. 
80 ;  R^.  tr.  T>irner,  8  Car.  &  P.  755 ;  Reg.  v.  Scott,  3  Q.  B.  54  3 ;  Campbell 
I.  CommoDwealth,  3  Rob.  Ta.  791 ;  The  State  v.  Curtis,  6  Humph.  601 ; 
CcounoDwealtb  d.  Barrett,  9  Leigh,  6G£ ;  United  States  v.  An  Open  Boat 
and  Lading,  5  Uason,  120  ;  R«x  u.  Watson,  3  East  P.  C.  5G2,  doubted  in 
Bex  V.  Lavender,  2  East  P.  C.  66G ;  The  State  v.  Savage,  32  Maine,  583 ; 
Bex  t>.  Boaa,  Run.  &  Bj.  10,  3  East  P.  C.  1067;  Rex  u.  EUis,  5  B.  &  C.S95, 
8  D.  &  B.  ITS;  United  States  v.  Kott,  1  McLean,  499;  liie  State  c 
demons,  S  Der.  472;  Williams  v.  Matthews,  S  Cov.  253;  The  Slate  t>. 
Black,  9  Ired.  378;  Commonwealth  v.  Gee,  6  Cosh.  174;  United  States  i\ 
Hiier,  1  Morris,  330. 
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not  to  be  prohibited.^  It  being  enacts,  th&t  no^aiK>  tal^ 
should  be  set  up  "ia  any  dwelliag-haaee^  outhouse,  at  ptape 
occupied  by  aoy  tav»n-keeper,  letailec  of  wine,  sptrituous 
liquors,  beer,  or  cider,"  the  ooupt  decided,.  th«t  no  oifence  va? 
committed  in  setting. up  such  a  table  vi^ere  thelocali^waa 
not  specifically  in  the  enumeration ;  as,.£iM  instanoe,.in  a.honsf 
used  solely  for  this  purpose.^  <■  If  any  white  moft  of  wpman 
shall  presume  tolive 'with  any  negro,  mustee,  or  mplatto  ma^ 
or  woman,  as  man  end  wife,  eacii  and  every  of  the  pertiea  sq 
o&ading  shell  be  liable  to  forfeit^"  &c.,~~bo  a  Tennessee 
atatute  provided ;  and  this  was  held  to  make  the  aci:  penal  only 
in  the  white  person,uot  in  the  other.*  "Wherea  statute  ousts 
clergy  from  an  offence  when  committed  ondex- clrcufnstaacep 
of  aggravation,  the  ciroamstanoea  must  all  transpire  in  the 
oonnty  in  which  the  trial  takes  place,  or  the  cnse  is  not  within 
the  enactment.* 

§  135.  Again ;  4e  may  8«e  how  fully  a  case  muM  come 
within  every  clause,  by  illastretions  like  the  fiiHldwuig^  A- 
.statnte  in  Indiana  requires,  thai  the  clergyman  ot  magiBtrate 
who  solemnizes  a  marriage,  shall  file  the  manaage  certificafie 
in  the  clerk's  offioe  of  the  proper  county  withio  three  months 
from  the  time  of  Its  solemnization,  under  a  penalty,  for  the 
delay  after  the  first  three  months,  of  five  dollars  a  month ;  yet 
it  is  held,  that  no  criminal  liability  arises  nntil  the  lapse  of 
four  months;  that  is,  until  the  full  penalty  for  a  month's -de- 
lay is  matured.^  Where  a  statute,  regulating  1^  sale  of  cord- 
wood,  imposed  a  penalty  of  so  much  per  cord  '^ior  every 
cord  of  wood  bought  and  sold  "  contrary  to  its  provisions,  the 
court  held,  that  no  penalty  could  be  incurred  in  the  purchase 
4}r  sale  of  less  than  a  cord."    In  Georgia,  "  if  any  slave,  free 


'  Commonwealth  i^  Carrol,  S  Uan.  4S(k 

*  B^er  V.  TIte  State,  3  Uar.  &  J.  S. 

*  Tlie  6tBt«  r.  BnAy, «  Humpb.  74. 

•  2  Eut  P.  a  773. 

-   >  Kent  cXha  State,  8  Bbckf.  163. 

•  Pray  V.  Borbank,  12  M.  H.  267. 
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n^rb,  Indian,"  &».,  Bbell  do  eertain  things  meotioned,  "  atiy 
sneh  dftv«  or  elaTea,  and  his  and  their  accompliceB,"  most 
saffer  death;  and  the  court  baa  dedded,  that  this  doeit  nei 
apply  to  &  free  negro.^  Where  a  statute  prorided,  "  that  po 
persoQ  or  pevsona  shall  give  credit  to  any  student  of  Yale 
College,  betDg  a  minor,  without  the  consent  in  writing  of  faia 
parents  or  gnudian,  or  of  such  ofEcA"  or  officers  of  the  college 
as  'mas  ^  atUhorized  bg  the  gov^rmnent  thereof  to  act  -^  such 
taaes,  except  for  washing  and  ntedioal  aid,"  —  it  was  heldj 
thai  there  eoiitd  not-be  a  violation  of  this  provision,  nnleas 
there  had  been  authority  conferred  on  some  officer  of  the  ool> 
lege, 'bytbe  government  thereof^"  to  ^ve  or  withhold  tbe 
ciHisent.'  A  statote  against  "{mvately"  stealing  is  notvio)- 
lafed  wheo  there  is  foroe  iLsed;^  though,  as  matter  of  proo^ 
the  prosecutor  need  not  show  affirmatively-  that  there  was 
DO  force.*  J 

§13S.  So  an  enactment,  tliat  "tKr  swine  siiall  he  suffered 
to  go  at  large,"  is  not  violated  when  the  animals  escape,  witb- 
oat  the  owner's  wilL,"  Groonds  separated  from  a  dwelling- 
bouse  by  a  narrow  walk,  and  a  paling  with  a  gate  in  it,  are 
not  "adjoining"  tfae  bonse.^  It  was  provided  In  Indiana, 
tbat  no  intoxicating  liquor  be  sold  at  a  "  booth,  tent,  wagort, 
hnckstei's  shop,  or  other  place  erected,  brought,  kept,  con- 
tinued, or  maintained  within  the  distance  aforesaid^"  and 
the  court  hdd,  that  a  sale  within  the  prohibited  distance  was 
no  ofenoe,  nnlesamadeat  a  place  specified  in  the  act.^  So 
tfae  Ohio  statute  of  1835,  against  passing  bills  "  purporting 


'  Ex  parte  George,  T.  U.  P^  Charl.  80.  For  another  aiustradon  of  the 
same  principle,  see  "nie  Slate  v.  Hoberts,  1  Ctfnrt.  118.  So  also  Tbo 
State  B.  Conover,  8  Barring.  Del.  585 ;  Tie  Sftite  v.  Moseley,  14  Ala.  390 ; 
fiotlcr  V.  Cook,  14  Ala.  576 ;  Frierwo  v.  Hewitt,  2  HUl,  S.  C.  490. 

'Horse  o.  The  Stale,  e  Conn.  0. 

*  Bex  r.  Cartwright,  2  East  P.  C.  641 ;  Itez  t>.  Jdqm,  ?  East  P.  C.  641. 

<  Rex  K.  Matthews,  2  Eaot  P.  C.  t4S ;  Vol.  IL  $  770-772. 

'  CoinmoD wealth  v.  Fourteen  Hogt,  10  S.  &  R.  SM.     ' 

■StaL  7&8  Gca4,e.39,  SS8;  Rex«.  Hodges,  Mood^  &M.  341. 

'  Bouser  v.  The  States  Bmith,  lad.  408; 
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to  be  of  a  bank,  company,  or  aadociation,  which  never  did  in. 
fact  exbt,"  Is  not  infringed  hy  Iraitdulently  passing  bills  of  a 
bank  in  fact  existing,  though  unincorporated  and  Illegal.^  A 
person  who  resisted  by  threats  a  demand  made  upon  his 
father,  by  the  judges  of  an  election,  to  answer  qnestiona  th^y 
had  no  right  to  pat,  was  held  not  Uable  under  the  Pennsylva- 
nia statote  against  threatening  an  officer  of  the  elections  in 
the  discharge  of  his  duty ;  because  the  judges,  in  putting  the; 
questions,  were  not  in  the  dischai^  of  their  duty."  Undet 
the  English  statute,  7  &  8  Geo.  4,  c.  30,  §  8,  against  begui- 
niog  to  destroy  any  house,  one  cannot  be  convicted  unless  hiS' 
intention  was  to  proceed  so  far  as  to  leave  in  fact  no  house.*. 
"Where  a  punishment  was  provided  for  "  any  free  person  who, 
by  speaking  or  writing,  shall  maintain  that  owners  have  not 
right  of  property  in  their  slaves,"  the  court  held  a  mere  denial 
of  the  right  insufficient;  it  must  he  maintained,  which  meant 
something  more ;  and  the  right  of  property  denied  must  be  a. 
legal  light,  not  simply  a  moral  one> 

^  137.  This  strictness  will  not,  however,  be  carried  to  ex- 
tremes ;  and  so,  where  a  statute  made  it  criminal  to  "  unlaw- 
fully and  maliciously  cul  down  or  otherwise  destroy  ang  trees". 
the  judges  decided,  that  a  total  destruction  was  not  necessary, 
and  that  the  statute  was  violated  when  the  tree  was  cut 
down,  though  the  stamp  left  could  be  grafted.'  And  the 
word  "  destroy,"  used  in  the  act  of  congress  punishing  with 
death  those  who  destroy  vessels,  has  been  held  not  to  require 
an  irreparable  disruption  of  all  the  parts,*  but  the  term  is 


■  Gaboon  v.  The  Sute,  8  Ohio,  637. 

'  ComiDonwealth  u.  GihbS,  4  DalL  253. 

'Reg  V.  Adams,  C»r.  &  M.  299;  Kex  r.  Price,  5  Car.  &  P.  610;  Keg.  e. 
Thomas,  i  Car.  &  P.  237.  And  see  Reg.  v.  Howefl,  9  Car.  &  P.  437 ;  Reg. 
V.  Phillipg,  2  Moody,  262.  For  casei  where  the  intent,  ae  well  aa  the  act, 
must  come  within  the  Btatnte,  see  Commonwealth  v.  Morie,  2  Mass.  12^; 
People  V.  Griffin,  2  Barb.  127, 

•  Bacon  v.  Commonwealth,  7  Grat  602. 

•  Rex  V.  Taylor,  Rusa,  &  Ry.  873.    See  ante,  g  129. 
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generic,  and  includes  "  castaway,"  In  legal  contemplation, 
"to  '  destroy  a  veaael '  is  to  unfit  her  for  service,  beyond  tiic 
hopes  of  recovery  by  ordinary  means."  * 

^  138.  In  lilie  manner,  tfae  act  forbidden  mast  be  fully 
done  in  all  its  parts ;  else  the  statutory  offence  is  not  com- 
pleted.* When  therefore  a  statute  had  made  it  criminal 
knomngly  to  sell "  any  free  person  for  a  slave ; "  and  the  pris- 
oner had  transferred  to  the  alleged  vendee  Jhe  possession  of 
a  free  negro,  under  a  written  agreement  to  be  paid  for  him ; 
it  being  added,  in  the  writing,  that  the  vendee  should  take 
tfae  negro  on  trial  for  a  month,  and  at  the  end  thereof  should 
pay  the  price,  if  be  liked  him,  and  receive  a  bill  of  sale ;  but 
before  the  month  elapsed  the  negro  ran  away  and  the  prose- 
cntion  was  commenced,  —  the  court  held,  that  the  offence 
was  not  committed,  the  sale  not  having  been  finished.*  So 
where  it  was  made  criminal  knowingly  and  willingly  to  "aid 
or  assist  any  enemies,  at  open  war  with  this  State,  by^  per- 
tuading  others  to  enlist  for  that  purpose,"  the  court  decided, 
that  the  offence  was  -not  complete  until  the  person  persuaded 
had  actaally  enlisted.*  In  lilic  manner,  a  statute  against  ad- 
ministering poison  is  not  violated  until  something  more  ia 
done  than  a  mere  delivery  of  the  poison  from  the  party  ad- 
ministering; though  perhaps  it  need  not  be  taken  into  the 
stomach.'    For  a  similar  reason,  under  a  statute  against  buy- 


■  Vniled  States  tr.  Jobns,  1  Wash.  C.  C.  DBS. 

'  Leonard  f.  Boswortli,  4  Conn.  421 ;  Kedman  v.  Sanders,  2  Dana,  GS ; 
tinited  States  v.  BattiBte,  2  Sumner,  240;  Barefield  v.  The  State,  14  Ala. 
601;  People  r.  Genung,  11  Wend.  18;  Keg.  v.  Chatretie,  13  Jur.  460,  18 
Law  J.,  N.  B^  M.  C.  100 ;  Mayers  v.  The  SUte,  S  £ng.  222 ;  United  States 
B.  Twenty-eight  Packages,  Gilpio,  306.  See  Conunonwealth  u.  Hancock 
Free  Biidgc,  2  Gray,  58.  There  may,  however,  be  an  indictable  altempt, 
tbon^  the  act  Is  not  fully  done.     Ante,  J  84,  8fi. 

■  CcHumonwealth  v.  Nix,  11  Leigh,  636. 
*  Respuhlica  v,  Bobert,  1  Dall.  39. 

'  Rex  V.  CadmaD,  1  Moody,  114,  Car.  Criin.  Law,  3d  ed.  2S7.    Carrington 
nytithejadgeflthonghtitneceMi^  that  the  poison  should  be  taken  into  the 
Momach;  Moody  says,  they  "  seemed  to  think  swallowing  not  essential." 
[177] 
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ing  "  any  false  or  cottaterfeit  ooin,  resembiiiig,  or  apparently 
intended  to  resemble  or  pass  for,  any  of  the  king's  cnrrent  gold 
or  silver  coin,  at  or  for  a  lower  rate  or  value  than  the  same  by- 
its  denomination  imports,"  it  was  held,  that  the  ofienoe  was 
not  committed  anless  the  counterfeits  were  finished  ready  for 
circulation.^ 


IL    Liberal  Jnterpretaiion  in  Favor  of  Defendants. 

§  138  a.  The  doctrine  sufficiently  appears  in  the  fore- 
going sections,  that,  in  the  Interpretation  of  criminal  3ta^ 
utes,  we  are  to  apply  all  the  rules  of  general  statutory  inter- 
pretation, the  3ame  as  when  we  construe  civil  ones.  The 
doctrine  appears  tdso,  in  our  discussion,  to  be  modified  in 
this  way ;  namely,  that,  while  the  general  rules  are  snfTered 
to  do  their  work,  they  are  not  to  press  out  the  meaning  of 
tbese  enactments  so  as  to  bring  within  their  prohibitions  pei- 
Bona  not  guilty  within  the  words  ttiemselves ;  while  also 
they  are  to  be  expanded  to  relieve  from  their  penalties  all 
who  are  guilty  only  within  the  letter,  not  having  violated 
their  spirit.  Let  ns,  however,  see  a  little  further  how  these 
provisions  of  written  law  are  suffered  to  contract  and  ex- 
pand in  favor  of  defendants. 

§  139,  To  refer  therefore  to  the  doctrine,  that  criminal 
statutes  are  to  be  strictly  interpreted  only  as  against  defend- 
ants, in  their  favor  liberally:'  when  Stat.  7  Will.  3,  c.  3,  §  1 
provided,  that,  in  indictments  for  high  treason,  "  all  and  every 
person,  &c.,  shall  be  admitted  to  make  their  full  defence  by 
counsel ;  and  the  court,  &c,,  is  required  immediately  upon 
his  or  their  request,  to  assign  to  such  person  and  persons  SQch 
and  so  many  conneel,  not  exceeding  two,  as  he  or  they  shall 
desire;"  —  it  was  held,  that,  where  more  persons  than  one 


'  Reg.  0.  Bradford,  2  CrawC  «e  Kr  C.  C.  41. 

■  Ante,  §117.    And  see  Howard  f.  The*  State,  IS  8m.  &U.X61;  Sneed 
v.  CoDunonvealth,  6  J)sn»,  S3B ;  Dnll  v.  People,  4  Denio,  91. 
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wne  indictod  jointly,  eiuih  one  was  entitled  to  two  conosei.^ 
60  nodBr  the  Elnglifih  Etatntes  gainst  sending  tbreatening 
btten^  "  witbont  aaj  name  Bobscribed  thereto,  or  with  a  fic- 
titioas  name,"  -—  if  a  letter  beaia  on  its  &ce  no  name,  real 
or  fictitioiu,  bat  is  still  in  the  nndJBgnised  bandwriting  of  the 
prisoner,  with  which  handwriting  the  individual  to  whom  it 
is  sent  is  familiar ;  or  if  it  contains  allusions  showing  that 
the  prisoner  meant  to  make  known  who  he  was,  —  the  statu- 
tory o^nce  is  not  committed  ;  because,  although  the  threat- 
ening letter  is  not  signed,  within  the  words  of  the  act,  it  is 
sigoed,  within  its  spirit*  We  have  seen  bow,  on  the  other 
hand,  a  man  cannot  be  condemned  for  having  violated  the 
sfttrit  of  a  statute ;  the  thing  done  must  fall  also  within  the 
Vords.'  And  we  have  seen,*  and  shall  presently  see  further, 
that  even  this  is  not  enough :  it  must  be  also  contrary  to  its 
spirit.'  But  if  the  statute  has  an  exception  or  proviso  in  his 
bvor,  be  need  only  bring  himself  within  the  letter  of  sut^  a 
clause,  regardless  of  its  spirit.  Therefore,  where  the  first 
English  enactment  against  polygamy  excepted  persons 
"  divorced,"  '  this  was  held,  correctly,  yet  still  contrary  to  the 
entire  policy  of  the  act,  to  shield  from  punishment  those  who 
should  contract  second  marriages  after  a  judicial  separation 
fit)m  bed  and  board.  "  It  is  also,"  says  East,  '■  agreed,  that  a 
second  marriage,  pending  an  appeal  from  a  divorce  a  vinculo 
malriaonii,  10  aided  by  this  exception ;  though  the  appeal 
SBspends,  and  possibly  may  repeal,  the  sentence ;  in  which 
case  the  second  marriage  would  of  coutse  be  invalid."  ^ 

1 139  a.  Bat  the  meaning  of  the  propositions  of  the  last 
two  sections  may  be  condensed  into  the  simple  statement, 


'  1  East  P.  C.  111. 

*  Bex  o.  Hemiog,  2  East  P.  C.  1116, 1  Leach,  4tli  ed.  445,  not 

*  Ante,  $112,113,115,134. 

*  Ante,  §  138  a. 

*  Port,  §  HI. 

*  Bti^  Uai.  ft  THy.  §  ft03. 
'  l£utf.C.4«7.    . 
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that,  whenever  t^  thing  donecomeB  not  within  £he  uniscfataf 
which  evidently  the  statute  was  intended  to  8iippres8,'tbou^ 
It  comes  within  ite  words,  the  pereon  dcdng  the  thing  is  not 
{mniehable.  While,  on  Iho  other  hand,  a 'prisoner,  may 
bhow  that  either  tJie  princtpal  enaotmest,  or  an  asceptitNul 
danse  of  it,  is  bo  unguardedly  worded  as-  to  open  an  eBcapt 
for  him  throagfatJis  letter^  bisact  being  etiU  a  complets 
violation  of  its  spiiit 

^  140.  In'  &vor  therefore  of  defendantfl,  crknind  etatotee 
are  both  contracted  &nd  expanded,  — 

Fint;  they  are  contracted.  We  had  ocoiBiod  to  notice,  in 
the  chapter  before  the  last,  how  common  la'w  and  statutray 
principles  cat  ahoit  one  another.'  Bo  likewise  a  thing  nwy 
be  excepted  out  of  general  words  in  a  criminal'  statuta  m 
well  as  any  other,  for  the  reason  that  to  indnde  it  would  bo 
contrary  to  the  general  spirit  end  pc^icy  of  the  law.'  Per- 
haps, ander  this  head,  might  be  embraced  oases  like  tiiose 
already  alluded  to,^  where  a  prohibition  in  general  terma  a 
held  to  apply  only  to  wilful  tiansgreeeions,— it  being  a  prin* 
i»ple  of  the  common  law,  that  no  one  ^aU  sufler  criminally 
for  an  act  in  which  his  mind  does  not  coocnr.  In  this  waji 
too,  the  statutes  against  false  pretences  are  greatly  restrained 
in  their  operation ;  *  and  indeed  the  books  are  full  of  illus- 
trations of  the  same  principle.'  And,  generally,  if  the  thing 
done  is  not  within  the  intention  of  the  lawmakers,  it  is  not 
within  the  law,  though  within  its  letter.* 

^  141.   This  doctrine  is  usuaily  stated  ia  terms  somewhat 


'  Ante,  5  78,  80,  84. 

•  See  ante,  §  86. 
■  Ante,  §80. 

•  Sco  ante,  §  81 ;  also  People  v.  StetMni,  4  Bori).  ISI ;  Sex  t.  I>tKigl(ts,  1 
Moody,  4fl2;  Itex  v.  Henderson,  Car.  &  M.  S28. 

'  See  ante,  S  76,86,111.    And  we  Reg.  v.  Maraer,  Car.  &  H.  628;  t 
East  F.  C.  70S-T0S ;  Riuhardson  n.  Broughton,  8  Strob.  1. 

•  The  StBl«  V.  ClarluTille  &  E.  Turnpike,  2  Sneed,  88. 
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nanrower  1%an  tbose  last  eniployBd ;  in  sabstonce,  that  the 
ease  mnst  oome  not  only  witbin  tbe  words  of  the  statute,  but 
within  its  reanm  and  ^tirit,  and  the  mackief  it  waa  intended 
p  remedif^  Thaa,  tibe  act  of  congresB,  that  "  it  shall  not  be 
lawful  to  impoit  or  briag-jiu  any  manaier,  into  the  United 
States  or  tennitories  thereof,  from  any  foreign  kingdom,  place, 
•r  coantry,  any  negro,  molattoT  or  person  of  color,  with  intent 
to  hold,  sell,  or  dispose  of  such  negro,  mnlatto,  or  person  of 
color  as  a  slave,  or  to  be  held  to  service  or  labor,"  — is  not 
miated  by  oonveying  staves  from  the  United  States  to 
Europe,  and  thence  back  to  the  United  Statas  where  they 
are  again-  hdd.  in  bondage;  because  the  object  of  the  law 
^ras  to  pot  aa  end  to  the  slave-trade;  and  this  case,  therefc^e, 
^oogli  within  its  letter,  is  not  within  the  mischief  to  be  sup- 
pressed.* Sd  the  sale  of  a  tcee  negro  into  slavery,  with  bis 
•WD  oonsent,  under  the  caltouve  agreement  between  him  and 
tbe  seller  to  share  the  proceeds  between  the  two,  is  not 
within  a  statatd  against  "  selling  a  free  pereon  for  a  slave, 
knowing  tbe  panon  so  sold  to  be  free."  ^  So  if  it  is  made 
penal  to  "  entice  or  petsnade  any  servant  or  slave  to  absent 
kim  or  herself  from  bis  or  her  owner's  service ;  or  harbor  or 
maintain,  under  any  ]»etenoe  whatever,"  such  servant  or 


-.<Ba;iieai>.a3nStBta,5Hunph.  130;  Daggett  D.  The  State, 4  Com).  60; 
lU  Bute  p.  Sfputai,  ID  Vt.  587 )  Commanwealtli  e.  Clark,  3  Ashm.  lOfi. 
And  Me,  for  illustratioM,  bc^des  the  other  cases  referred  to,  Beg.  v.  Mamer, 
Car.  &  M.  628 ;  The  Stat^u.  Boozer,  5  Strob.  21 ;  The  State  i^.  llahan,  2 
Ala.  S40;  Bex  v.  Corry,  6  East,  S72;  The  State  a.  Newbegin,  25  M^ne, 
SM;  The  State  t>.  Laao,  8  It«d.  356;  Eaacock  v.  Sturgea,  IS  Johns.  831  ; 
nvaton  p.  Hunt,  7  Wend.  63 ;  Richardsoii  v.  Bmughton,  3  Strob.  1 ;  The 
Slate  V.  Johnson,  1  Dev.  360;  Rex  v.  Sharpe,  1  Moody,  125;  Wood  e: 
Smith,  23  Vt  706  ;  Conunonwealtfa  d.  Slack,  19  Tick.  S04 ;  Wra^  t>.  The 
State,  14  Aia.492;  United  States  u.  Hiler,  1  Morris,  330;  Res  v.  WiUiams, 
]  I.«acfa,  4tlt  ed.  S29. 

*  U!tit«d  Stalei  p.  Skiddy,  11  Pel.  7S. 

*  Uercer  v.  Common  wealth,  9  T&.  Ca&  144.  But  the  content  of  a  boy 
tight  yean  old  viU  not  excuse  the  ofieoce.  Davenport  u.  .Commonvealth,  L 
Lei^,  588. 
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slave;  one  who  takes  aaothet'a  slave  under  okim  of  property 
io  himself,  is  not  witliia  the  prohibition.*  And  a  man  killing 
deer  under  a  pretence  of  right  is  not  within  the  Englisb 
statutes  against  deer-stealing.^  Likewise  a  JHiUcial  saie  w 
not  embraced  by  the  statutes  against  champerty.^ 

§  143.  The  principle  ander  consideration  finds  frequent 
illuetratioa  in  those  statutes  which  visit  with  epecdal  conse- 
quences larceny  committed  in  specified  places ;  the  general 
rule  being,  that  such  statutes  apply  only  to  things  usaaUj 
kept  in  the  places,  and  under  their  protection ;  end  to  pet; 
sons  who  come  within  the  spirit  of  their  ptovistons.  Thus 
when  Stat.  11  Will  3,  c.  3,  took  away  clergy  front  "  any  pea* 
son  who,  by  night  or  day,  shall,  in  any  sbc^  warehouse, 
coach-bouse,  or  stable,  privately  and  feloniouaJy  steal  any 
^oods  of  the  valift  of  five  sbilUngs  or  more,  though  suoh 
shop,  Sec.,  be  not  broken  open,  and  thon^  the  owner  or  aqj 
other  person  be  or  be  not  in  such  shop,"' — it  was  decided, 
that  *^  the  statute  was  made  as  a  remedy  for  the  owners  of 
shops  to  preserve  their  own  goods  which  might  be  left  there 
by  way  of  trade ; "  and  therefore,  that  it  did  not  apply  where 
one  bad  left  his  shirt  in  another's  shop,  to  be  sent  to  a  third 
person  to  mend.*    So  Stat  12  Aiine,  c.  7,  against  stealitig 


'  Gordon  v.  Farqnhai,  Feck,  155. 

*  Bex  V.  Speed,  I  Ld.  'Raym,  S83,  the  jadgeobserrlug;  "TLs  case  wont 
of  the  inteot  of  the  act,  but  i*  plainly  vitUn  it^trords.  The  latent  of  the 
act  was  to  punish  rogues  ftnd  vagabonds ;  and  not  to  punish  persons  irho  hy 
mistake  In  the  ezecution  of  their  trosta  exceed  what  the  law  warrants.  If 
the  keeper  of  a  walk  gires  leave  to  third  persons  to  kill  a  deer ;  though  thli 
license  does  not  give  sufficient  authority  to  the  third  person  to  kill  it,  yet  it 
will  not  be  an  unlawful  killing  within  the  atatnte,  because  there  is  a  color  of 
right."    See  also  post,  §  145. 

■Simsv.  Cross,  10  Ycrg.4G0;  Tnttle  v.  Jackson,  6  Wend.  313;  Jackson 
V.  Anderson,  4  Wend.  474 ;  Hoyt  u.  Thompson,  1  Seld.  320 ;  Vol.  IL  §  116. 

*  Anonymous,  8  Mod.  165 ;  s.  F.,  Rex:  v.  Storer,  1  Leach,  4th  ed.  334,  2 
East  P.  C.  643 ;  Bex  c.  Seas,  1  Leach,  4th  ed.  304,  3  East  T.  C.  C43.  See 
Vol.  n.  §  776. 
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goods  **  being  in  any  dwelling-hoase,'*  ia  not  violated  where 
Dne  steals,  in  his  own  house,  the  goods  of  another;^  or  where 
a  wife  does  the  same  thing  in  her  husband's  house  ;■  or 
where  tite  larceny  is  of  property  fonnd  upon  the  person) 
though  in  a  dwdling-honse,  but  therefore  not  under  its  pro- 
tection ; "  or  where  the  things  stolen  are  each  as  are  not  usu* 
illy  deemed  io  be  under  the  protection  of  the  dwelling-house.* 
For  similar  reasons,  an  Alabama  enactment  providing  a  par* 
tieolar  punishment  for  "every  person  who  shall  enter  any 
dw^ng-house "  and  commit  larceny  therein,  was  held  not 
applicable  to  one  who  entered  by  the  owner's  permission, 
before  entertaining  the  criminal  intent.*  But  the  contrary 
was  held  und»  the  Geor^a  statute ;  because,  said  the  court, 
"larceny  from  the  houee  ia  defined  to  be  either  the  breaking 
ttr  entering  of  any  house'  with  intent  to  steal ;  or,  after  break- 
ing and  entering  said  house,  stealing  therefrom  any  money 
er  tiling  of  value.'*' 

f)  143.   This  doctrine,  of  excepting  out  of  tiie  operation  of 
criminal  statutes  cases  not  within  their  apirit  and  true  intent, 


■BezB.IbaBpMa,  t  Leaoh,Mh  ed  3S8,  9  East  P.  C.  6M.  Bnt  when 
a  lodger  iDTite*  a  man  into  hu  roooi,  and  there  steala  his  goods,  tlus  is 
williia  the  (tatale.  Seven  judges  ag^nst  three,  in  Bex  v.  Taylor,  ICusb.  & 
Ry.  418. 
■  Bex  v.  Gould,  S  East  P.  C.  644, 1  Leach,  4th  ed.  339,  note.  < 
'  Rex  r-  Campbell,  2  I^ach,  4th  ed.  564,  2  East  P.  C.  644 ;  Rex  v.  Wat- 
son, 2  East,  680,  6B1 ;  Rex  tr.  Owen,  2  East  P.  C.  645,  2  Leach, 4tli  ed.  GT!. 
And  MO  the  SUte  v.  Chambers,  6  Ata.  855.  A  man  vent  to  bed  with  a 
pronitute,  having  pat  his  i*atch  in  his  hat  on  the  table ;  she  stole  it  irhile  he 
was  asleep ;  and  this  was  held  to  be  larcenj  from  a  dwelling-hoiige,  though, 
if  he  had  been  awake,  the  legal  conse<luence  might  have  been  different 
Reg.  V.  Bamilton,  B  Car.  8c  P.  49. 

*  2  Eart  P.  C.  644,  680, 681.  And  see  2  East  P.  C.  647 ;  Rex  v.  Rourice, 
Bnv.  &  Ry.  386.  But  if  the  property  is  sach  as  Is  usnall/  under  the  pro- 
tection of  the  hoose,  and  by  mistake  is  left  in  the  postesaon  of  the  occupier 
nnder  the  suppontion  that  it  ia  for  one  of  the  pereons  in  the  house,  the 
stealing  of  it  will  ctane  within  these  statates.    Rex  v.  Carroll,  1  Moody,  89. 

*  The  State  r.  Chambers,  6  Ala.  855. 

*  Beny  p.  The  Btate,  10  6a.  fill. 
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k  bigjlly  befle&aiaL  The  law,a3WB  haye  Already  eeen,^  doed 
Bot  aUempi  to  pcmish  all  wroogs.  Therefore,  though  a  caaft 
is  really  within  the  mischief  of  aa  act  of  the  le^latare,-Da, 
particular  breach  of  the  order  of  the  law  oomea  hoot  pmni^ 
ting  the  offender  to  escape  under  the  objection,  that  wha^ 
he  did  is  not  within  its  words.  But  to  punisb  one  who  hab 
not  violated  jts  spirit  and  intent,  merely  because  ito  words 
%iB  broad  enough  to  cover  the  thing  done  in  general  terifts, 
is  to  strike  a  blow  at  the  root  of  our  jurisprudence,  as  w^ 
ae  to  oomtnit  a  great  wrong  to  the  individual  Espec- 
ially in  this  ooQQtry,  where  emphatically  tJie  law  emanaietr 
from  the  people;  not  always  the  whole  people,  many  aets 
depending  on  bare  majorities ;  there  is  no  way  in  which  sr 
legislative  enactnient,-good  or  bad,  can  be  brought  no  effectUn 
ally  into  disrepute,  or  be  made  the  'inatrument  of  so  muek' 
«eal  injustice,  as  to  construe  it  in  disregud  of  the  principle  wft 
are  considering.  -  When  a  statute  comes  into  being  undeofQi 
divided  public  sentiment,  the  judges  necessarily  form  their, 
private  opinions ;  and,  if  adverse  to  it,  they  are  liable  in  facV 
wliatever  they  intend,  to  construe  it  so  rigidly  by  the  letter 
as  to  punish  those  whom  its  fremere  never  meant  to  pdn* 
iah ;  end  suffer  to  escape  those  whom,  if  they  had  ft^wcd 
more  its  spirit,  they  would  have  seen  to  be  within  its  pro»' 
visions.  Clearly  the  legislature  alone  is  to  decide  Us  tyntL 
policy ;  and  if  what  it  does  is  within  its  general  and  c<»sti-' 
taitional  powers,'  the  jodges  have  no  right  to  interfere.  Bob 
tSaay  are  toconenr  judioially  in  the  propriety  of  the  statute^ 
and  administer  it  in  its  spirit,  whatever  be  their  individual 
opinions  upon  the  legislative  question.  ' 

^143a>  -The  counts,  in  following  tJiese .  views,  are  not 
chargeable  with  what  is  popularly  termed  judicial  Jegislatiioh.' 
Their  province  is  toedminister  all  lav,  statutory  and  commoLi, 
as  they  find  it.  They  find,  that  the  common  law  prescribes  the' 
rules  juBt.njeBtioned  for  the  interpretation  of  the  acta  of  t^e 


'Ante,  §6. 
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tegilda^om:  'JJ!b6  l^nlatoK  makes  Ha  etaitatee,  knoiriog  of 
ft* Tides, frhibh  tt  <i<MS  not  repe&l.  It  tfaer^Dn  reqneetB  the 
•Mirts,  as-distinGtly  as  if  H  spoke  in  wopda,  to  apply  them 
tb  ite  irtatoteB.  If  it  desired  a  different  cooise  pursued,  It 
voold  enaot  other  niles ;  as  indeed  le^slatnreB  aometinaes 
4e,  T^aiding  ]»rtioQlar  provisiooe  of  statute  law. 

f  144.  At  th«  B«une  time  we  should  remember,  that  the 
irards  of  a  statute  ere  out  prinORry  guide  to  its  roeaningA 
Oo  this  pourft^haw,  C.J.,  in  a  Massachusetts  case,  obserred, 
ftat>itis  notnnufivat  in  legislation,  when  a  particular  appre- 
hended wroog  or  grievance  is  the  immediate  oacauon  for  the' 
^seiag'  of  an  set,  to  extend  it  to  other  wrongs  of  the  like 
Iddd,  and  make  a  general  instead  of  a  special  prOTision.'^  * 
tbCiefon,  in  the  case  before  the  tribunal,  an  act^  the  mottve 
ftr  which  was  probaMy  to  prerent  colored  people  from  being 
Udaapped,  and  rednoed  ta  slavery  in  other  States,  was  held 
ftppUcaUe  to  the  seizure  and  carrying  away  of  white  men  for 
a'  Afiwent  porposei" 

'  ^46.  Gam  ehoiihl  b«  taken  neither  to  misappty  our  rule,* 
■or  cany  it  too  bi.*  Xboa,  whiae  a  statute  foifaids  tzading 
wifli  «  stare' without  a  permit  from  bu  master  in  teritmg; 
apersen  is  noti  jnatified'  in  aeting  c»i  a  Tetbal  permit.^  And 
an  iidiitHtioa  of  raanying  miaom,  "milese  the  parent  be 
praent  and  consent  .to  the  macria^  or  give  a  certificate  'in 
IRiting  andei  his  hond,"  is  violated  by  a  cleiigymaD  who  per> 


>  Ante,  $  ST,  88. 
'  ■  Commovwc^tli  v.  Blodgett,  18  Het.  S6,  79.    Btit  mo  IUx  v.  Williama, 

'  Cominainroallb  D.  Blodget^  nipn.    And  ee»  for  «  fortlwr  itatemeut  at 
diiicMe,  ante,  S 123. 

*  Suted  ante,  $141. 

~  *  And  lee,  besides  the  other  cuos  dt«d  to  flui  Kction,  Kex  0.  Ledbitter, 
Ufeody,  7«;  The  State _t>.Pmdleyj  1  Brev.  107. 

*  Tbe  State  v.  Hart,  1  Ii«d.  MS ;  The  State  v.  Strand,  1  Brev.  651.    As 
toiAatwonbiaiaMaiutaN  nffident,  lee  Hart  *.  Xha  State,  19  Ala.  19. 
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forms  tbe  ceremony  ia  the  absence  of  the  perent;  though  the 
parent  had  expressed  verbally  to  tblcd  persona  his  approbatioB 
of  the  marriage,  of  which  he  was  cognlzaot.'  So  a  genend 
prohibition  against  doing  worldly  hnsiness  oa  the  Lord's  day, 
extends  to  persons  who  conscientionsly  observe  the  seventh 
day  of  the  week  as  the  Christian  sabbath.*. 

§  146.  Nor  should  we  be  surprised  at  finding  some  contrap 
liety  of  decision  under  this  rule.  The  minds  of  judges,  as  of 
other  men,  differ ;  aome  seeing  the  same  thing  difierently  from 
tbe  rest,  and  some  esteeming  themselves  more  closely  booad 
than  the  rest  to  the  letter  of  the  law.^  Thus,  in  Massadra* 
eetts,  under  the  statutes  against  selling  intoxicating  drinks 
without  license,  the  terms  being  general,  it  has  been  decided, 
tiiat  no  necessity  of  the  ponsbaser  to  ose  the  liquor,  even  if 
prescribed  by  a  j^ysician  as  an  iadispeosable  medicine, 
which  no  person  in  the  county  bas  authority  to  eell^  will  pro- 
tect the  vendor.*  In  Indiana,  on  the  other  band)  under  a  stnir- 
lar  provision,  the  court,  entering  mcne  into  its  spirit  and  foix 
lowing  the  principle  of  legal  interpretation  we  are  ooRsidcriog, 
held,  that  a  druggist  is  justified,  upon  a  proper  occasion,  bond 
fide,  and  with  due  caution,  in  retailing  liquor  to  be  used 
merely  as  a  medicine.^  The  statute  of  Teanessee  agaivst 
permitting  slaves  "  to  go  about  the  country  mider  the  pre.« 
text  of  practising  medicine,  or  healing  the  nek,"  is  intiApreted 
to  embrace  all  circumatanoes  of  medical  practice,  even  those 
in  which  the  slave  is  competent  to  exercise  the  healing  art, 
and  undertakes  it,  with  his  master's  enoonragement,  fixini 


>  Wyckoff'ti.  Bo)^,  3  Halst  138..    See  ante,  §  141  axA  note. 
'  Specht  p.  Commonwealth,  8  Barr,  S12. 

'  See,  besldeg  the  other  cases  cited  to  this  tectioa,  Tlte  State  v.  Griffin,  S 
Harrii^.  DeL  SCO;  Ilfae  State  t>.  Inus,  1  SpMn,  MS. 

*  Commomrealth  v.  Sloan,  4  Ciuh.  G2;  ConunoDwealth  r.  Kimball,  21 
Pick.  86C. 

*  DoDDell  -0.  The  State,  8  Cart.  Ind.  658.  See  also  on  (his  point,  F«ople 
V.  Saffbrd,  5  Denio,  112 ;  Wood  v.  Smith,  S3  Vt.  706.  And  se*,  as  illastn* 
tire,  Broirn  t>.  Maryland,  12  Wheat.  41S;  Bod«  v.  The  State,  7tiilI,<2G; 
Hall  V.  The  State,  4  Honing.  Del  132.    See  farther,  Vcd.  U  §  998. 
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motives  of  hnmBnit;.^  In  Indiana,  the  law  against  carrying 
woLpaaa  oonoealed  about  the  parson  is  held  to  be  broken  by 
BO  canying  a  pistol  for  the  pnrpose  of  merely  exhibiting  it  as 
a  curiosity.^  These  BGv;sral  cases  evidently  he  close  to  the 
tine  di?idiiig  the  two  methods  of  interpretation,  and  we  need 
not  be  surprised  at  seeing  different  views  entertained  con- 
cerning them. 

ff  147.  Secoodly.  Criminal  statntes  are  expanded  in  favor 
1^  de/adaals,  not  only  as  explained  in  oar  chapter  before  the 
last,'  but  also  after  the  manner  of  remedial  laws.*  This  prop- 
ositioB  is  illnstnted  in  those  cases,  already  referred  to,^  where 
•ets  general  ia  terms  are  constnied  to  require  the  concarrence 
of  a  wrar^ol  intent  with  the  thing  done ;  and  in  most  of  the 
cases  eited  to  the  point  that  a  statute  will  Dot  be  suBered  to 
extend  bsyond  the  mischief  contemplated  by  it,°— the  court 
in  &ct  ioaeriing,  by  constradion,  a  clause  in  favor  of  tbe  ac* 
QDBcd.i  8o  undedT  Stat  1,  Edw.  6,  c.  13,  V10,~whicfa  takea 
away  cbrgy  from  persoas  convicted  of  "  breaking  any  house 
by  day  01  by  night,"  any  ooe  being  therein  pat  in  fear,  and 
also  &om  the  perpetratore  of  certain  other  enumerated  crimes, 
frhieh  were  fetonlss;  and  tben  adds,  that  olergy  shall  be  aZ< 
Imted  "»  ail  ether  easet  of  felony  "  —  it  was  held,  that,  to 
bnug  a  de&ndant  witliin  the  fbnner  c^ase,  the  breaking  mast 
be  snch  as  amounts  to  a  felony.  "  So  that,"  observes  Mr. 
East, "  the  general  words  of  it  ought  to  be  applied  with  an 
intendment ;  namely,  where  the  party  is  convicted  of  breaking 
ibe  hoooe  in  th»  night  burglarioiuli/,  or  in  the  day,  and  steals 


>  Maeoo  v.  Tbe  SUte,  i  Hnn^h.  421. 

*  Walls  o.  Tbe  St&t«,  7  Black£  S72. 
'  Ante,  S  7>,  92,  83. 

'  See  1  Eatt  P.  C.  3A9.    And  see  Dncbess  at  Eingston'a  case,  1  Laaeh, 

*  Ante,  $80,  140;  Reg.  v.  Alldaj,  6  Car.  &  P.  136;  Snuth  t>.  Kiime,  19 
TLU4. 

■  AbU,  §  lU,  142. 

'  CoonumweaMi  e  Slack,  19  Pick.  SM. 
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wig-  therein."  ^  So  it  ia  a  general  proposition,  iliat,  whenevCT 
a  statute  makes  the  second  offence  a  felony,  the  first  being  a 
misdemeanoi ;  or  punishes  the  second  more  heavily  than  the 
first, — this  mnstbe  enlarged  to  mean,  after  a  conviction  fow 
the  first,  and  not  merely  after  it  is  committed.' 


*  SEaatF.  C.6S9,  esi. 

■  P«opl«  r.  Bntler,  8  Cow.  847.    And  sw  Dirar  Slat  H  ed.  64S. 
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CHAPTER    XII. 

MiSOKiAMEOUB  PtUHCtPLES. 

\  147 0.  In  the  foregoing  chapiers  of  statutory  intt^preta- 
tion,  we  have  examined  the  leading  doctrines  on  the  anb> 
ject,  ii)  connection  with  their  leading  illnstrations.  But  the 
order  of  the  discassioa  which  was  found  to  be  moat  conven- 
ieot  haa  left  ns  some  principles  for  out  after  conaideration. 
We  shall  look  at  them  in  the  present  chapter. 

fj  148.  In  obedience  to  the  doctrine,  that  when  the  legisla- 
tive meaning  is  plain,  the  exact  grammatical  constiactlon  and 
propriety  of  language  may  be  disregarded,  even  in  a  penal 
statute,^.— the  courta  have  interpreted  the  word  "and"  aa 
dtsjunctivp,  and  the  word  "  ot "  aa  conjunctive,  when  the 
seoite absolutely  required  it;'  and  this,  in  extreme  casea,  in 
CTiminal  statntes  against  the  accused.^  So  the  word  "  such," 
when  evidently  it  has  no  reference  to  any  thing  preceding 
it,  may  be  disregarded.* 


■Ante,  §128. 

'  The  State  t>.  Mitcliell,  S  Ired.  SSO ;  Hall's  case,  Cto.  EIJz.  307 ;  Cres- 
frick  B.  Rooksbj,  i  BnlBt.  47 ;  Wsterhoose  v.'  Eean,  iB.SeC.  300,  6  D.  & 
^liJ;  Dvar.Stat  2d  ed.  683;  Smith  Stat  &  Const  Law,  TSI;  B&rker 
r.Ertj,  19  Vt  ISl. 

'  The  Stale  v.  UcQof,  3  Speere,  711 ;  The  St^B  t>.  Miles,  2  Nott  & 
UcCord,  1 ;  Foeter  v.  Commonwealth,  8  Watte  St  S.  77.  Contra,  The  State 
»■  Kcamcj,  1  Hawks,  6S.  It  has  on  the  other  hand  been  said,  by  way  of 
^ctam,  that  "and,"  in  a  fienal  ttatnte,  can  never  be  construed  to  mean 
"or.'    United  States  v.  Ten  Cases  of  Shawls,  2  Ftune,  C.  0. 162. 

*  The  State  ».  Beasley,  5  Uissa  91. 
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(  l4d  -     LIOAL  ISTSKPRSTATICnr.  '  i  {BOOS  IE. 

(  148  0.  The  reader  remembers  the  propbsition,  that 
tfvery  oaae  agtiinst  a  defendant  must  (xime  wittiin  all  the 
words  of  the  statnte.'  Bnt  this  propositioa,  let  ns  here  add) 
is  Bnbject  to  tbe  qnalification,  that,  if  there  are  independent 
dausee  connected  by  the  conjnttction  "or,"  no  more  need  be 
done  than  satiefy  one  of  the  alternativeB.'  In  such  ctrcam^ 
Btances,  tlte  indictment' sets  out  the  ofTence  as  covered  by  aB 
the  clauses,  connecting  the  parts  of  the  allegation  by  9ie 
conjunction  and,  where  or  is  found  in  the  statute,'  or  it  states 
only  what  falls  within  one  clause,  at  the  election  of  the 
pleader;*  and,  in  either  case,  the  proof  need  only  cover  so 
much  of  the  allegation  as  constitntea  a  complete  oflence.       ' 

^  149.  Lord  Baeon  observed,  "  that,  as  exception  strength' 
ens  the  force  of  a  law  in  oases  not  excepted,  so  enomeratitni 
weakens  it  in  oases  not  enumerated."*  Hence  the  "ceje' 
brated  role,'"'  that,  where  particular  words  ere  followed  by 
general  ones,  as  if,  after  an  enumeration  of  several  classes  of 
persons  or  things,  there  is  added,  "  and  alt  others"  the  genertd 
wofds  aie  restrioted  in  meaning  to  objects  of  the  like  kind 


>  Ante,  gl34. 

■  Commonwaaltli  r.  Loring,  8  I^ck.  970;  The  State  t>.  Layman, "8  Bbcfci. 
S30;  The  Stato  v.  MUea,  2  Nott  ft  McCord.  1;  The  State  p.  Kearney,.! 
Bawbs,  53 ;  CommoDwealCh  r.  Clapp,  S  Pick.  41 ;  Commonwealth  c.  Bums, 
IJ.  J.  Maraball,  177;  Darenport  v.  Commonwealth,  1  Leigh,  588;  Rgx  v, 
Baylis,  Cas.  temp.  Hardw.  ST7 ;  Bes  t>.  IKxod,  Buis.  ft  Bj.  53  ;*rhe  Statt; 
t.  Marphj,  6  Ala.  840  ;  Cameo  v.  The  State,  II  Misso.  G79 ;  The  Slate  v. 
Kdler,  7  HnmpL  BOS ;  The  State  u.  Hull,  SI  Mwne,  84. 

'  Angel  o.  Commonwealth,  2  Va.  Cas.  231 ;  The  State  v.  Miuphy,  6  Ala, 
845 ;  Mooney  v.  The  State,  B  Ala.  SS8 ;  McElhaney  v.  The  State,  U  Ala. 
TI ;  The  State  v.  Price,  6  Halsl.  303,  215.  Bui  see,  contra,  KGHer  v.  The 
State,  fi  How.  MUsu.  2G0.  See  also  Washbnra  v.  Mclnroy,  7  Johns.  134. 
In  The  State  v.  Woodward,  aS  Vt  ete,  it  was  observed :  "  The  mle  is  un- 
doubtedly limited  in  its  applicaiioD  to  cases  where  the  oSbnces  created  in 
a  statute  ire  not  repugnant."  ' 

*  Bex  V.  Franks,  2  Leach,  4th  ed.  «44 ;  The  State  e.  Lanej,  4  Ricb.  1S9 

■  Story  Const  §  448. 

*  Smiti  Cont.  172. 
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y^tb  tttose  «pQeified.V  Xber^u^oK^  undcf  Stated  Car;  Sy  c;  7, 
^thaAjfto  tradesman,  ertifioor,  workiQan,  laborer)  or  other  pet> 
jpm.wl)aiBpeyer"  »baBkiL.«(enHee  im  ovdinacy  calUnjgon  th« 
Jlifud's  day,  tbfliWOEdB  ¥.othcti  peOKm"  wisre  held  aot.to  in* 
olnde  a-  farcoj^r,.  >rlK>  is  not  a  poraon  of  tlje  liJie  denominatioii 
with  tfaose  peiwsis  specifically  .nief^D(ied;  for,  aa  Bayley,  J., 
nid,  if  aU  pereone  were  raeaot,  tb^re  vrae,  oo  need  of  tbe 
specific  eaumeiatiop.'  ^ad  wh^«  a  statute  employed  tli« 
wordg,  "wfaeay,'lighter,,or  o2A£r  crajl,"  the  word  oiaft  waa 
held  not  tp-inelade  a  ateajn  tug;  beoause,  althougb  a  eteam 
tog  ia.  a  craft,  yet  it  ia  sot  one  of  tbe  aaioe  obuacter  as  a 
wbeny  or  siligfater."  .Thiq  rule,  howev^,is  oaly  ft  meaae  to 
determine  the  legislatiTe  intent ;  and  so  the  courts,  especially 
of-the  United  Statf^  allow  tbe  geadral  wordato'ba  taktn, 
wea  as  a^nst  defeodaots  in  penal  statute^t^  mate  bioaiUy 
tiuuL  the  specific,  when  sucb  ap^ars  clearly  to  have  been  the 
^tfaniog  of  the  Je^atuie.* 


*  ^Sw.  StsLSdeiLGSl^  Bex  v.  GilllwaBi,  7  Car.  &  P.  444 ;  lUx  v.Gai^ 
ratt,  6  Cur.  8c  F.  36B ;  Rex  c.  Harris,  T  Car.  St  F.  446 ;  The  State  n.  Bdi^ 
«i«B,IIIred.4n;  Tbe  State  »;  Snmner,  10  Vt  587 ;  Beg.  v.  St  George, 
9  Car.  &  P.  483  ;  1  East  F.  C.  1B7, 188. 

■B^.s.  Wbitnash,  7B.&.a59ei  Smi&Coiit.l73. 
.  *  B%.  V.  Iteed,  23  Law  Tunes  Bep.  156,  28  Eog.  L.  &  Bq.  133. 
'  •'  Foster  p.  Blount,  18  A]a.,G87.  See  alw  on  this  point,  and  for  further 
^ein  and  illnitratiivts,  Tbe  State  v.  Uolmao,  3  MuCord,  306 ;  Shropshire  u.. 
^twgock,  4  Misso-  536  ;  Bc^ nton  v.  Curie,.  4  Uisso.  69S ;  Commonwealth  v. 
tTxiUMW  8  ^et-  247 ;  CoauooQ^ealth  v.  Fercaril,  4  L«igh,  68S  ;  Yicaxo  v, 
Cbnunonweaith,  G  Dana,  504  \  Tbe.  State  v.  Williama,  2  SCrob.  474  ;  Unite^ 
Elates  r-Pcanw,  S  UcLean,  14  ;  Calder  v.  Deliessellue,  Harper,  186;  Eu- 
IanbR.Tbe  Stat«,  5  Ubso.  450;  Tbe  State. u.  Wilson,  CheTes,.l63;  Kex. 
hKornSiBius.  &B.j.e!l;  Rex  c.  Parker,  1  Iicach,4tb  {Ml.S20,Dote;  Eitej 
v;Xhe  State,  9  Humpb.  646 ;  The  State  v.  Cooper,  5  Daf,  250 ;  Bex  i>. 
BUck,4  Car.  fcP.  377;  The  State  n.  Edmund,  4  Dev.  340;  Commouirealth 
K.  W;att,  6  RaDd.  694 ;  Beg.  v.  Oldham,  14  Eng.  1^.  &  Eq.  668, 2  Den.  C.  C. 
47i;  The  State  d.  Moeeley,  14  Ala.  390;  Bex  d.  Coatee,  6  Car.  &  P.  304  ; 
JsBDing'ti  case,  S  i«win,  130 ;  Elmslj'e  eaw,  i  Lewia,  12G  ;  United  States 
e.Briggs,  9'Etow.  IX  a  351;  Crow  v.  Tbe  State,  6  Texas,  334.  Aa  Amer- 
ican illustration  of  tbe  English  rule  is  the  folloiring :  A,  statute  of  Te«as 
Bade  it  aa  offence  to  "  wilfhllj  and  maliciooslj  kill,  mum)  beat)  or  wound 
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^  149 a.  The  doctrine  of  4^e' last  seetton'  iS  Hndte^a'tiJ 
another,  which,  like  it,  is  held  looselyhy  the  oomla.  ''Th»  (Mto* 
doctrine  is  in  sabstance,  that,  when  a  statote  nmmerat^s  e^ 
*nl  things,  and  the  Bereral  words  are  so  broad  in'  meataii^' 
as  to  overlie  one  another,  the  tesi  specific  woTde  are  narroWe* 
in  the  inte?i>petatioato  pretent  thlsr  consequenoe.  ■  Thus' IC 
has  been  held,  that  if«  for  example,  a  statate  make^  the  stey! 
ing  of  a  thevp  or  a  ewe  ptinldhahle  in  a  pfttti«Dlar  way  it]«i^ 
tioned,  an  indictmeRt  describing' the  animal  as  H  aheep,  $f 
not  supported  by  proof  of  steaiting  a  ewe;*  Bat  t^is  do0^' 
trine  has  apparently  been  overruled  by  the  majority  of  the 
Eaglish  ja<^s.3  It  has  some  force  in  ^bHiA^df  the  Stat^  of 
this  country,  >^hile  the  precise  genM^al  oondStion  of  oar' Jw#> 
on  the  potntis  uncertain.  The  true -view -^ould  appearrathw 
to  be,  to  disregard  ^he  nile  altogether.  If  there  eter  t^o-Wotdiit 
the  broader  of  which  corere  in  part  the  meaning  ot  the  natv' 
rower,  there  Beems  no  reason  wbywe  shoaM  infer,  thaf  1A# 


my  hone,  cattle,  goat,  stieep,  or  swine,  or  wilfully  injure  or  destro;  any  other 
property  of  another;"  and  the  court  held,  that  the  killing  of  a  dog  comes" 
DOt  within  the  acL  Wheeler,  J.,  Bud :  "  Dog«  are  not  mentioned  In  '-tU«P 
statute ;  nor  do  tfacy  come  within  eiAer  olon  or  deacHptieii  c£  the  aiiw»«h' 
which  &re  meulioned.  They  are  not  regarded  by  the  law  aa  being  «f  lb« 
umo  intrinsic  value,  as  property,  as  (he  vnimals  enumerated  in  the  statotftj, 
and  cannot,  we  think,  be  brought  within  the  prohibition  under  the  general, 
expression 'any  other  property,'  by  intendment"  The  State  v.  Marshall, 
IS  Texas,  55.  I^rhaps  the  circumstance  more  Clearty  shewing  tUadet^ioo' 
to  be  correct,  is  the  fact,  diat,  at  comtooti.  law\  dbga  an'  nntthasiibjecisiif: 
larceny.     If  they  were,  we  might  doubt  whether  the  court  had  not  erred- 

T  Rex  t..  Puddifoot,  1  Moody,  247 ;  Res  v.  Birketi  4"Ca~r.  &P.  216.  'So' 
of  a  lamb,  when  the  word  sheep  kxlsQ  in  the  sta6it&'  Hie' Stat*  n.  '^CN>t)e, 
2  Han-ing.  Del.  541 ;  Rex  v.  Loom,  1  Moody,  ISO.  For  tiie  same  general 
doctnne,  see  also  Rex  v.  Cook,  1  Loach,  4th  ed.  105,  2  East  P.  C.  616 ;  The 
State  B.  Flniiket,  2'fjtev.ll;  ltnaL'i>.  The  Stslfe,  19  A]a.41&;  Bex  v.B^- 
uey,  R<iss.&&y.  416.  See  abo  Bexr.  GUIkrast,  7  Can  ft  F.  441;  B«x  el  ' 
Fat}',  e  East  P.  C.  ion,  I  I^aach,  4th«d.  7S{  2  W.  BL  7«1 ;  Bex  Alloyt«,' 
3EastP.  C.>t076;  The  State  K.  UuLain,  9  Brev.  iiS;  post,  $1BI,  294.         i 

■  Rag.  V.  McCulley,  2  Uood,v,  S4,  2  Lowin,  173-,  Keg.  v.  Spicer,  1  Dra.l 
C.  C.  82, 1  Car.  &  E.  SW.  And  see  The  State  v.  Godet,  7  irei:  SID;  past,! 
§204. 
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QBAC.  BEt]  BOSORUiAiraOlia  VKIHetPUS.  ^  160 

kgUl^toie  tbeKffire  intendad  to  Ivnit  the  meaning  of  the 
iKoaider.  .  No  man  can  use  any  h^man  language  without  aof- 
CviPg  wordp  HOmetioijSp  to  ovierlie  one  another  tn  signi&cation ; 
the  reasoD  of  which  is,  that  no  human  language  has  been 
tetkioed  to  i^atb^matjeal  ptojMMrtions.  And  surely  we  should 
9pt  attribnte .  to  .the  lawniakei  power  over  impossibilitiea ; 
aodinfier)  from  tb^  non-exeirahie  of  thlB  power,  that  he  meant 
t»  employ  words  in  a  way  onusuai.  Better  infer,  in  the 
tasee  under  conaidwation,  that  the  purpose  was  to  make  the 
CBlire  meaning  foil  and  plain. 

.  §  ISO. '  There  is  a  maxim,  tiiat  the  express  mention  of  one 
Ituqg  excludes  all  other  things,  —  Ei^easio  uniua  ett  exclusio 
t^tmust^ —  spmetimes  applied  in  the  iateipietation  of  statutes, 
^a  have  eeen,  that  affiimative  statatea  do  not  repeal  the 
fnpt  law,  pzoept  by  reaBooof  repugoaoce ;  ^  and  so  the  above 
nujni  ifl  not  operative  in  snch  cases.  But  under  circmn- 
stances  of  a  different  nature  it  is  operative ;  as,  for  example, 
dtfaough  geDeralty  the  eBtabtlshment  of  a  new  statutory  right 
oacriea  with  it  by  neceasary  implication  a  remedy;^  still, 
if  the  statute  creating  the  right  prescribes  the  remedy  or 
means  of  enforcing  the  right,  our  maxim  applies,  and  the 
statutory  method  excludes  all  others.*  So  where  the  legisla- 
tare  by  a  declaratory  act  provides,  that  a  thing  before  lavfiiil 
may  be  done ;  and  adds,  that  nothing  herein  contained .  shall 
be  construed  to  permit  some  other  thing  embraced  in  the 
'genetal  provinon  to  be  done;  this  is  held  to  be  an  implied 
]bohibition  of  snch  other  thing,  though  it  waa  before  lawful.^ 


.  'BrtomL^Usz.2ded.&0(,  CIS;  Co.  F^iL  210  a. 
'  '  Ante,  S  et,  St. 

■  Bee  note,  |  83. 

'  Tbaraton  r.  Frandta,  1  UidL  1S8 ;  Tfco  State  v.  Lof^a,  S  Dev.  &  Bat. 
II ;  Smith  n  Lodcifood,  IS  Barb.  809 ;  Oonirell  o.  H^Htown  Canal,  2 
Catt-Iod.  588;  Tke  State  v.  Conrin, 4  Ui«o.S09;  Rex  o.  Douse,  1  Ld. 
Bajm.  67! ;  ItaiBer  t>.  Uayhew,  S  Coswt  > ;  Almy  v.  Harm,  S  Johni.  1 76  ; 
LsBg  t.  8eoft,l.Bbdr.  MS;  post,  §  130  o.  And  see  UniMd  Sutcs  c. 
OUcf,  1  Blecril,  419;  fec^lct.ii.  StepheiiB,  IB  Wend.  341. 

•  The  State  v.  Eakridge,  1  Swan,  Tenn.  413. 
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^  150  b  tZQAL  THrOOtFBBTATKW.  .  fsOOE  H.' 

§  150  a.  In  otiier  wotda  (he  doctrine  is,  ihst,  where  an 
offence  is  created  by  etatote,  and  the  eame  atatate  [ucecfibcs 
the  peaalty,  or  the  mode  of  procednre,  or  any  thing  else  of 
the  sort,  only  that  which  the  statate  prescribea  ean  be  fol* 
lowed.'  But  where  the  o^noe  ia  at  oominon  law,  Eitstutoiy^ 
provisions  not  directly  teptignant  to  the  common  law  8i» 
onmnlative,  and  either  law  may  be  fbilowed.^  And  wheis 
a  statute  forbids  a  thing  before  lawful,  but  proridea  no  pen- 
alty, the  indictment  for  the  ofience  is  at  commoo  law.'  So^ 
where  it  prescribes  no  mode  of  proaeootion,  the  oomiBOB 
law  indictment  lies.* 

^  160  b.  The  doctrines  of  the  last  two  sectroiiB  are  dear,  aa 
general  propositions ;  bat  eaeea  bjibo  in  which  tliere  is  diffi*/ 
oalty  in  applying  them.  Sappoee  a  statute  of  to^iay  creates 
an  offence ;  bnt,  preaeribing  no  mode  of  punisbment,  leaves 


>  Bee  ca«es  dtwl  to  the  Iwrt  section.  Also  People  n.  Cwycroft,  2  CbI,  243 } 
AHomej-Gensna  v.  Badloff,  10  Escli.  84,  2S  Law  J.,  n.  b.,  Exch.  240, 18 
Jor.  565,  26  fog.  L.  ai  Eq.  418;  Bmwick  v.  Monia,  7  Hill,  24.  Y.  S7S; 
Bex  o.  Ires,  2  Show.  468;  Beg.  v.  Dje,  II  Mod.  174;  Commonwealtli  d. 
Turnpike,  2  Va.  Cas.  361;  McElhiney  v.  Commonwealtli,  10  Hariia,  Fa. 
8G5;  The  State  v.  Meyer,  1  Spcera,  305;  The  State  v.  Helgen,  1  Specra, 
SIO;  Barden  v.  Crocker,  10  Pick.  383;  Rex  v.  Hemmings,  3  Salk.  I8T; 
AnoDjmonB,  3  Salk.  IBS,  2  Ld.  Raym.  991 ;  Bex  n.  Gluff,  12  Mod.  104 ; 
Rex  u.  Hunt,  11  Mod.  140;  B«i  v.  Muriot,  4  Mod.  144,  11  Mod.  140, 
note;  Hartlej  v.  Hooker,  Cowp.fi23;  CtoIIod's  case,  1  Mod.  34;  Rex  t>.' 
Buck,  2Stra.  C79;  Rex  u.  Savage,  1  Ld.  Eaj-m.  347;  The  State  p.  Maie, 
6  Humph.  17;  Rex  o.  Wright,  I  Bur.  543;  Sadbury  Meadows  v.  Mid- 
dlesex Canal,  23  Pick.  36 ;  Dodge  v.  Enex,  3  Met  880 ;  Henmlfer  v.  Cm- 
toocook  Valley  Railroad,  9  Tost  N.  H.  146. 

•  People  V.  Craycroft,  2  Cal.  243 ;  Rex  v.  Dixon,  10  Mod.  335 ;  Gooch 
V.  Stophensoa,  13  Maine,  371. 

■  Rex  V.  Robinson,  2  Bur.  T9S,  SOS ;  ante,  §  84 ;  post,  §  S49. 

*  Colbnm  V.  Swett,  1  Met  232;  Elder  v.  Bemis,  2  Met  593 ;  The  State 
o.  Meyer,  1  Speers,  305 ;  The  State  v.  Helgen,  1  Speera,  310.  Whore  a 
statute,  in  England,  creates  a  penalty,  the  kiDg  may  recover  it  by  iuforma- 
tion  filed  by  the  attorney-general ;  and,  if  a  moiety  is  givea  to  a  common 
informer,  the  king  may  recover  tlie  whole  nnlen  the  informer  brings  his  ^i 
tam  action.    Rex  v.  Hymen,  7  T.  K.  G36. 
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«tf.  xn.]  laBomfijanmm  isnnmxs.  §  160  fr 

it  to  be  piosecQted  Booording  to  the  common  law.  Then 
■oppOBM  a  Btetate  of  to-monow  preBCribeB  a  partionlar  rem-. 
«dy.  Endentiy  the  remedy  ie  comnlatife,  the  aame  an  if  the 
afenee  had  exieted  at  the  common  iair.^  Yet  again,  sop- 
pose  both  etatotea  are  passed  together,  —  shoold  this  fact 
vmke  a  difieicaaoe  ?  There,  aie  oases  which  hold  Dot,  and 
tint,  if  ihe  act  in  one  section  oeatn  an  offence,  and  in 
tnotber  section  pmscribes  the  remedy,  the  remedy  19  cumola- 
tive.*  Aitd  a  book  mneh  esteMned  by  the  legal  profession 
hya  down  the  doctrine,  tliat,  ".wheieui  ofienee  is  not  so  at 
the  common  law,  bat  made  an  offence  by  act  of  parliament, 
an  indictment  will  lie  v/hete  there  is  a  substantive  prohibi- 
tmy  cfanise  in  such  act  of  parliament ;  thoagh  there  be  after- 
wards a  particular  provision  and  a  particalar  remedy  given."' 
The  distinetioQ  of  tiie  Ei^eh  courts  seems  to  be,  that, 
l^iere  the  same  section  both  creates  the  offisDce  and  affixes  the 
eonseqoeace,  only  the  statutory  direction  can  be  followed;* 
but,  whare  the  ofienee  is  created  in  one  section  and  penalties 
ue  prescribed  in  a  subsequent  section,  the  subsequent  one 
is  eamolative,  and  the  common  law  method,  may  be  fol- 
lowed.' There  may,  however,  be  also  other  distinctions  which 
the  En^sh  coarts  recognize,  even  more  refined  than  this.* 
Tecboical  room  certainly  there  is  for  thns  distinguishing  be- 
tween two  things  said  in  two  separate  sections,  and  the  same 


'  1  Bum.  Crimei,  Greft.  Ed.  50. 

*  Attorney-General  o.  Wliite,  ComTng,  4S3, 436.  But  see  Cronon's  cue, 
I  Vtot  63, 1  Mod.  34. 

*  1  Sannd.  Wras.  Ed.  (ech)  135,  Dot6. 

*  AttoTQey-General  v.  Radloff,  10  Eich.  84,  23  Law  J.,  m.  e.,  £xch.  240, 
18  Jar.  555,  26  Eng.  L.'  &  Eq.  4lS. 

*  Beg.  V.  BncfaanaB,  15  Lav  J.,  K.  e.,  Q.  B.  227,  10  Jur.  736 ;  I  Bun. 
Crimes,  Grea.  Ed.  50,  51. 

*  In  Bex  0.  Harris,  4  T.  R.  209,  205,  Ashlmnrt,  J.,  said :  "  It  Is  a  clear  and 
establithed  principle,  that,  when  a  new  offence  is  created  bj  sn  act  of  par- 
Eameot,  and  a  penalty  a  annexed  to  it  by  a  separate  and  substantive  clause, 
it  is  not  necessary  for  the  prosecutor  to  sae  for  tbe  penalty,  but  he  may  pro- 
ceed on  tbe  prior  clause,  on  the  ground  of  its  being  a  misdemeanor."  See 
aba  1  Bnss.  Crimes,  Grea.  Ed.  49  et  seq. 
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ihiugs  said  io  one  section;  because  refinementB  of  tins  Dsr* 
low  sort  have  not  uofrequ^atly  been  adopted  to  cot  tbe  kautt 
of  difficulty  coocerahig  tiie  tDterfsetatioo  of  a  Btktcte.  Bdtt 
teaBOn  ia  against  them. 

^  150  c.  Said  a  learned  jadge«  in  a  MasaacfanflsttB  caset 
"  The  distinction  to  be  taken  18,  where  a  statate  does  not  vest, 
a  right  in  a  penon,  but  only  prohibits  the  doing  of  some  fuA 
under  a  penally ;  in  such  a  case  the  party  violating  tW 
statute  is  liable  to  the  penalty  only  ;■  hat  whem  a  right  of 
property  is  vested  in  consequence  of  the  statute,  it  is  to  he. 
vindicated  by  the  common  law,  unless  the  statute  confines 
idle  remedy  to  the  penalty."  ^  This  distinction,  applied  in  the 
criminal  law,  might  postdbly  subject  to  iadietment  a  party 
who  should  violate  any  statute  efeatiog  a  particulai  crime, 
and  prescribing  a  summary  or  ptb«  like  mods  of  procedure^ 
without  negative  words  -as  to  the  procedure;  though  thfi 
-consequence  does  not  seem  to  be  inevitable.'  If  a  statote 
makes  a  thing. a  public  nuisance,  and  directs  in  the  same 
section  how  it  shall  be  punished,  probably  the  ccnnmoii  la-ftr 
right  of  abatement  still  attat^es.^ 

^  150  d.  The  foregoing  statements  preteot  the  general 
aspect  of  this  question,  as  it  stands  on  authority.  The  prac- 
.titioner,  obliged  to  follow  nicely  the  shades  of  distinction 
taken  by  courts  in  timea  past,  will  consult  the  cases  thcan* 
selves  in  respect  of  points  presenting  peculiar  difficulties.' 
But  jndges,  seeking  the  truth  more  in  the  line  of  legal  rea- 
»>n  than  of  precise  authority,  will  consider,  whether,  looking 


■  FutnstQ,  J.,  in  BwdoQ  r.  Crocker,  10  Piok.  MS,  sas. 

■  And  Me,  b>  this  pcont,  The  Sl&M  v.  Thompaui,  2  Strab.  IS,  wtiicli  ir 
however  conmitaat  with  the  Englidi  diitinction  at  itsted  in  the  twt  lection. 
And  to  the  pcnnt  of  the  Mxt  is  CliAon's  gbm,  1  Hod.  84,  which  has  pethaps 
been  overruled.  See  aiaa  People  c.  StCTeos,  IS  'Wend.  841^  Banwick  v. 
Uonu,  7  BUI,  DL  Y.  675. 

■See  Benwick  v.  Uerrii,  7  HiU,N.T.S76;  Bex  v.  GregoiT,  S  He*,  ft 
U.  478,  6  B.  &  Adol.  555. 
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atstfaanHiole^lmrT'tlW'newiwtitnedy-'frir  >tAe  n<eW' ofii^iice' wa^ 
irtnifad'  tif>  the:  l^ifatnre-  to  tiftperaade  tbe'  comtnoit  ]Avf 
MiliA<fies,.'Vtaiclie(llatttia«'(ifiGoiltsetoallofr«nceB;  -' 

(j  ISl.  A  thing  done  contrary  to  tbe  command  of  a  statnte 
iK'^vi<Hdfy-'&i'tev-'»<dd;'!andiirth«  ttatste  tdef^ly  impoBea 
s-penrify  or.  a-  fetfeitare,'  tdns  is  nsn&lly,  not  O^ways,  eqciva-' 
tBBt  iD  ft  pTohibttioni^  Buf  a- Tnaniage  oelebrated  mi 
iMthod 'difietreivt  'from  tbe'  oino  «fijoined  ie  "valid,  even' 
irtiflK:ttia  itetute  'expeettity  ptcvides  a  pnnishmtint  for  dis- 
oUedieiRe^        : 

'  JlSacAjrftiiBfe'ateinany  other  legislative  acts,  termed 
dltaetory,  aameaAtig  wbi«ti  it  is  beld,  that  coriimanding  a 
thbi^tcfbedone  in'aparticalEir  way  or  time  does  not  prevent' 
i^ibekig  d<AO,  wttli  «qiiid<^I%ct,  in  another  -way  or  tirne.^' 
Thus,  if  Or'  flt^ote'dneetB  witbfn  how  tnaiiy  days,  after  judg- 
■bif1i,'tfa»  prisoner-is  a<'csrpitat  case  shall  be  exeented,  the 
OBoa  may  still  order  him  eMcirted  at  a  ^fkreni  time.*  Bo 
(rfaiBtBtirtcwy(yc«ctlo«to(iBeiea«oTs«hen  to'assess  taxes;  and 
it  seems  to  be  a  general  principle,  that,  if"  a  legislative  enact-- 
ment,  witbont  negative  words,  merely  commands  an  officer 
or  otker  pnfsoo  to  dio'  a  tbing  in  a  certain  time  or  manner,  tbe 


'AHOett  9.  Novton,  14  Jttlms.  i7i,  3«0;'MttelteIl  e.  Smith,  1  BIdd.  IIO;' 
WSmsp.  T*n»n, s SoeUM  H.  SSfty s»i |  htmit «.  WelOk,  n  TH.  H.  SM ;: 
i:i«4fTiUe*^Bon^«B.  Moor.  601;  Tabbt.  B^rd,  8  Call,4T{);  Sellenv. 
Jh^  18  Ohio,  48» ;  Griffith  v.  Wells,  S  Senio,  226  ;  Bancroft  v.  ThmUr  * 
ilTti^S.        ■■'---. 

^fi^vp  Uar-&J)iT.-§J.67-lI2.__Fecbi4ia.the mla-JiL  MawaclwMtta  » 
fffemt.    lb.  S  169  and  note.    But  see  Parton  v.  Herve;,  I  Graj,  119. 

■  See,  iMiidea  the  otbac  cMes  citej  tn  O^  seirtioD,  Striker  v.  Kelly,  7  Hill, 
H.  T.  9;  mgpn  V.  The  >b.yt»  of  New  Ttiil,  9  Paige,  18  ;  McBee  r.  Hoke, 
1  fipeen,  US ;  1^  State  o.  KU,  9  Speen,  150 ;  Dnatii  v.  Kidder,  26  Mune, 
97;  Bex  n.Fage,  13  Uol.  I23;Bex  clDgram,  1  Ld.  Bajtn.  2Ifi;  Steele  v.- 
1k  State,  1  Heoias,  U3l 

■  Seaborn  t>.  Tbe  State,  SO  Ala.  15 ;  Bex  v.  Wjatt,  Bun.  ft  B^.  230.  8e« 
m  Air  anl!rac^  Eb^.  v.  fiartvdir  Jebb,  SOS;  -Keg. ».  Hogg,  2  Moody  &  R. 
3SD;  MOleT  o.  The  Stale,  S  Ohio  State,  475. 
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naming  of  the  time  or  manner  will  be  canstmed  u  diteabery 
to  him,  and  not  as  a  UmitfltioQ  of  bis  autfaority,  provided.BO 
apparent  harm  would  follow  from  sodi  a  conttractioa.^  &o, 
aithoogh  the  laws  requtfe  daties  amonntiHg  to  leas  dian  t«« 
hundred  dollars  to  be  paid  in  <!ash,  yet  a  bond  for  duties  Ic^ 
than  that  amount  is  vidid.^  And  bobd^  deeds,  end  otber 
iBstTDments,  not  fcdlowing  a  form  presoibed  by  an  ant  of  ti^ 
legislatare,  may  be  good,^  though  they  are  by  no  means  to 
always.  So  may  an  affidavit,  not  in  statate  foTm,  be  good* 
"  But,"  says  Dwarris,  "where  affirmative  words  are  peremp- 
tory, as  that  'the  forms  of  proceedings  set  forth  in  the 
schedule  annexed  shall  be  need  mi  ail  octaaiaas;'  Loird  Ifen- 
yon  observed,  '  I  cannot  say  that  these  words  are  merely 
directory;'  end  a  material  variance  &om  the  ibnn  prescribed 
was  in  that  case  held  fatal,  the  jostices  not  having  pursned 
the  authority  of  the  statate."  '  Thos,  "  it  has  &eqaentiy  bem 
held,  that,  where  a  power  or  franchise  is  cKated  by  statote 
which  fixes  or  prescribes  the  mode  of  its  exercise,-  it  oKut  be 
exercised  in  the  mode  pointed  oat  by  the  act,  and  no  other.'-^' 
And  care  should  always  be  taken  not  to  cairy  tbe  principle 
we  are  considering  too  far.' 

§  163.  We  have  seen,  that  sometimes  statutes  are  void  as 
being  unconstitutional ;  and  sometimes,  as  being  contrary  to 


I  Pond  V.  N^u,  8  Maas.  tSO;  Bex  «.  Leiewter,  7  B.  &  C.  8;  F«<^  v. 
AUen,  6  Wend.  4d6;  People  v.  Pedk,  11  W«nd.  6W;  Ueniluat  v.  Lai^ 
•irorUij,  6  Hill,  N.  Y.  646 ;  JaokKin  v.  Young,  6  Cow.  2«9 ;  £z  parte  Beafli, 
3  Hill,  N.  Y.  43 ;  Colt  v.  Evei,  12  Conn.  243 ;  Wan-kon-chaw-Deek-kaw  r. 
United  StaUs,  I  Morris,  332,  335;  Walker  e.  Chapaian,  18  Ak.  11«{  Peo- 
ple c.  Cook,  14  Barb.  259;  Tb«  State  v.  Click,  2  Ala.  36 ;  MoGnffieKllie 
State,  IT  Ua.497. 

*  United  Slatea  v.  Linn,  Crabbe,  SOT. 

■  Bex  e.  Lfon,  Bnai.  &  ay.  ££d;  Rex  v.  Bandall,  Sunt.  &  B7. 1». 
*Th«8tatef.I>Bjton,9Zab.4S;  Vol. H.  SUB. 

'Direr.  StaL  2d  ed.610;  Saritoa  0.  Gill,  1  East,  C4.    And  Me  Bex  c. 
lAzdale,  1  Bur.  445. 

*  Snilli  Stat  &  Const  Lur,  S  C77. 

'  See  Smith  Stat.  &  Const  Lav,  §6  70-C81 J  D^w.^Bt.  Sdsd.  GWrtH. 
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mionl  jastics.-^  BatcomtB  will  prerome  the  legislattire  ia- 
ttndad  its  actd  io  be  re^ranable,  oonstUnitional,  and  JDBt;  and, 
'Vfaea  poaejuUe,  coasie&eatiy  with  any  fair  interpretation  of  Hbe 
vorda  employed, -will  ooiuptnietbem  so  as  not  to  infringe  these 
{vimiplas.'  WJure  for  a  long  peciod  a  statate  baa  been  le- 
.oored  ajid  toted  on  by  tbe  courts  aa  constitntioBal,  a  strosg 
'  pKiiimptioD  hi  ife  &var  aiives-  firom  thia  fact"  In  liiie  maniwr, 
a  long  add  naiatemipted  practice,  giving  to  an  act  a  paitica- 
-bt  coastntotioD,  is  evidence  of  each  coostraction  being  the 


|>  l&k  There  ue  a  few  other  minor  pnnci{dea.  "  Month," 
lot  -csamplB,  signified  a  ianar  and  not  a  calendar  month, 
aaless  theieare  other  words  ehowing  the  lattor  sense  to  be 
inteiided.'  Bbt  tiiis  is  flu«ld  rule,  not  well^dapted  to  mod- 
:an  tinkee^  and  so,  in  some  of  the  States,  as  Massachusetts,^ 
.« geneiHl  statste  .direota  the  wood  to  be  oonstrded  aa  meaning 
a  calendar  month.  When  a<  yesz  is  mentioBed  in  a  legisle- 
tlie  or  jodi(»al  proceeding,  tbe  Christian  calendar  is  presumed 
to  have  beea  used.'  The  word  ^  may  "  is  often  construed  as 
imperative ;  and  this  appears  to  be  its  true  interpretation  "  in 


■  Ante,  S  51-54. 

■  United  Stetes  f.  Cooml)9, 12  Tet  72 ;  Panons  d.  Bedford,  S  Pet  433  ; 
^S/m  &  Hc(:ia?e.  1.  Bftf,  93,.98 1  ^umy  v.  Gibeon,  15  How.  U.  S.  431 ; 

Coiunoiiwealth  v.  G«tcheU,  16  lick.  4G3 ;  McMuUen  t>.  Hodge,  5  Texas,  S4 ; 
Sutt  V.  Smut,  1  Uidi.  SSC ;  ConmumwealOi  v.  Edwards,  9  Dana,  447; 
L  ne  atato,  9  Eng.  481 ;  Ho^  v.  Zaneirille  Canal  and  Manu- 
gCo,6  (Hiio,4lO,41l;  Broom  Leg.  Uax.  2d  ad.  aS;  aat»,  g  54«, 
M. 
-    '  The  Sttte  •.  Bnwortk,  19  Vt  402. 

.  *l|isKeen*iI>«buicj',  6  Crawtb,  29;Mi)rTieon  tt.  Barksd^Harper,  101; 
Bogers  v.  Goodwin,  2  Mim.  4TG ;  Packard  v.  Richardaon,  ITUau.  122, 144  ; 
aBte,S  eSc. 

'  Lmwo  th-Hooper,  6  T.  B.  SU ;  Sai^boiim  v.  HalMy,  8  Johna  Ch.  74  ; 
Tbe  Saab)  r.  Jacob*,  2  Harnr^.  Del.  546 ;  Bivea  o.  Gntbrie,  1  Jones,  K.  C. 
M  ,■  RTaUa  ■.  Beg.  13  Jar.  25S,  13  Law  J.,  n.  s.,  M.  C.  «9. 
*MsslB.  S.c.2,S6,c].1L 

'  Engleman  c.  The  State, sCart.Ind.91.    A»to  the  meaning  of  Ae  word 
y  year,-  Me  Sifxr..  StO.  Sd  ed.  «».       . 
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ail'  casm  where  tbc  legidatnre  m8aiiB_to.impo6e  a']iaeSttve 
and  absolute  dxxby,  and  not  merely  to  give  a  disoretuHiaijf 
power.  .  Bat  no  general  rale  can  be  laid  down  npco  tins  mib« 
ject,  fvt&m  than  thai  thatoxpo^tion  oti^  to  be  adapted  ^ii|> 
tii&s,  as  ia  xither  caaea,  wfaieh  aarHssintaCfleotthe  tmaintentt 
and  object  of  the  legislatiire." '  It  iHoften  oaly  penaissiveA 
"  Prirate  statntes,  ma<te  f  or  tha  accOHimodstion  of  pArtieDlar 
oitizens  or  corporations,.aiig}it'notto  Hflbet'tfae  c^^ts^icpriTv; 
ileges  of  others,  unlesB  such  construction  results  from  expresfl 
words,  or  from  necessary  implleatiDB.^.  Esnl^  C.  J^  oaod  db- 
served,  tbat,  "where  a  statute  admha  of  two  oonatructions, 'ife 
is  advifiaUe  to  give  it  t^at  which  is  eoBsonaDt  to  'the  crdi*'; 
nary  mode  of  proceeding ;."  and  bo^  an '  sot  bmig  de&otiTsly  i 
dmwD,  one  part  seeming  to  provide  for  a  BDmrnaiy  jirooeedf: 
ing,  and  anottiei;  for  a  procoedtog  in  tiie  ordinary  waj,  'fas- 
held  the  latiet  to  be  the  authorised  one.^  -  TfaB'BopicaiK 
ooort  of  the  United  States,  in  conslratng  'tfau  rtataites  <  of  thv 
StateS)  is  gov«rDed .  by  the  decisionH  of  the  Btate  tribunaJR.!' 
except  OR  the  question,  of  tiieir  binng  in  ooEffltetwitfa  tbs  oon*' 
atitntioD,  laws,  or  treaties:  of  tiia*  United  Btatesi*  In  Jikd' 
manner  do  ibe  State  <  tdbunals  fbUaw  the  decisionB  of  tha' 
State  whose  statutes  they  are  construing.^  Aad  the  statute: 
laws  of  a  foreign  coantry  receive  the  meoaiag  g^vea  Dtcm  ia; 
that  country.^  ... 

t  Minor  v.  Mechanici  Bank,  1  PeL  46,  64.  And  we  Ex  p&rte  Siiiuiiitcmj_ 
9  Port.  3S0  ;Newburg  Turnpike  D.  Miller,  5  John*.  Ch.101;  Commoiiirsal'tli 
V.  Gable,  7  S.  &  S.  4S3 ;  Bex  v.  Cfttaaammvt  £loek«oU  Iiiolo«ire,.£.Gliit. 
231.  ... 

■  Ex.  pute  Yeager,  II  Giak  659.  And  lee  Leigh  a  Werternlt,  S  Itaer, 
618.  :      ■} 

■  Parrciu,  a  J.,  in  Coolidge  b.  Williaau,  4  Man.  140, 145 ;  Wales  v.  Stet- 
son, 2  UaM.  143 ;  Hood  v.  Diglttem  Brid^,  3  Ham.  SQS ;  Fenr  v.  Wilw^ 
7  Jtlass.  398  {  Spn^e  i>.  Birdsatl,  2  Cow.  41 9. 

'  BenneU  n.  Ward,  8  Cainw,  25a. 

*  De  Woirp.Raband,  1  Fet.47e  ;  Bell  cMorriKii,  1  Pet  »!{  Gaiidiiwr 
V.  Collins,  2  Pet  «8;  Elmendorf  v.  Taylor,  10  Wheat  !ti2 ;  Sarpending  e. 
Dutch  Church,  ifl  Pet  455 ;  Porterfield  v.  Claric,  2  How.  U.  S.  76. 

*  Carlum  v.  Felder,  6  Kch.  Eq.  08 ;  Hale  v.  Lawrence,  S  Zab.  690. 
'  Hojt  c.  Thompaon,  S  Saadf  416. 
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-^  154  o.  OonceriMOg  the  compntatioii  of  time  in  Btatntee, 
mrions  ntlea  Iiave  been  laid  down  by  the  coarta.  Thus,  gen* 
Hfatty,  BO  fractiooB  6t  &  day  era  to  be  made.^  Bat  wbere  the 
qDe«t)on  of  priori^  between  diffeient  things  done  ia  Lavolved, 
the  enort  inqnire  which  was-  the  first  dose.^  And  the  rale 
Ims  other  neceasaiy  exceptions.  There  are  other  rales  relat- 
ing  to  the  cornpirtBtioD  of  thne ;  but  a  reference  to  some  of 
ifae  ROthoiities  will  saffice  &b  to  tbem.^ 

^155.  In  coQclading  our  sf&tements  of  doctvineson  the 
filibject  of  BtatBtoiy  intei^iie(»tioo,  we  may  venture  the*  an^ 
geation  to  those  leadere  who  are  engaged  in  the  stady  of  the 
]*w,  th^  in-  tbur  fbtnre  conree  of  legal  learning,  tbey  give  a 
p^tiealar  attentioB  to  this  subject.  There  is  no  day  in  the 
jatctice  of  a  lawyer  when  he  is'iiot  celled  opon  to  oonstme 
Bome  statote ;  and  the  call  is  a  double  ode ;  first,  to  coUBlder 
what'  the  legodatme  really  intended ;  secondly,  what  the 
jndges  will  snppose  it  intended.  With  a  single  furtha*  ob- 
senstkm,  w»  idiall  pan  to  the  next  division  of  -onr  subject. 
Xhoe  are  man^  English  statutes  and  some  American  ones, 
which  cfrntain-  w^at  is  called  an  interpretation  cdaose ;  *  and, 
ia:D»i^  <rf  the  States,  there  are  a  few  rules  of  interpretation 
prooded  by  geneni  kgislalive  etHtctment.  These  danses 
and  provisions  the  legal  practitioner  should  be  carefiil  not  td 
omrle^  


'  Ante,  f  B9 ;  Reg'.  9.  Edwarfs,  9  Exch.  82,  23  Law  J.,  iT.  8.,  Exch.  48. 

*  Lang  r.  Fhimpg,  27  Ala.  311. 

'■'Tho  State  T.  UeDendon,  I  Steir.  19G;  Garner  cJohaton,  !2  Ala.  494;, 
Bojd  r.  CommoDwealth,  1  Rob.  Ya.  691;  Oven  v.  Slatter,  26  Ala.  M7; 
The  Stele  v.  Schnier,  6  Kicli.  sSl ;  Barr  v.  Lewis,  S  Texas,'  76  ;  Cominon- 
weshb  V.  Jonea,  S  Jones;  Pa.  805 ;  Abrahaios  v.  Common  weal  th,  1  Bob.  Va. 
€IS;  Kimmr.  O^ood,  19  Hiaao.  6t>;  Feables  v.  Hansafoni,  18  Maine,  106; 
I*«  State  B.  Godfrey,  9  FmH".  361;  PulKng  t>.  People,  8  Barb.  884. 

*  See  ante,'f  118. 
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CHAPTER    XUL 

tOASma  -0?  PABZICDtiAB  W0BD6  ASD  FHtUSBS. 

Sbci.  ICS-lte.  Introdiicloiy  Views. 

IBft-lSSn.  The  Penan  Acting. 

lOS-lSt.  TbB  Thn*  and  PlaM. 

ISe-lSS.  Ths  Thiug  Dene, 

187-223.  The  Objocli  >ctsd  npon  and  the  lottnuneriUlitlei. 

9a9-aiG.  The  Proceedings. 

§  156.  Etbks  tfaongUful  pentoD  has  reflected,  how  alnaeet 
infiaite  k  tbe  variety  of  thiaffL  Froio  this  immense  variety" 
com«  two  facts,  to  be  noticed  introdnctotily  to^  tfae  prasent 
obaptei.  One  faot  ia,  that  the  minds  of  men  bo  d^r,  in  tbeir- 
oiigioal  OQBformatioo,  and  superadded  babits  of  tiioDgbt, 
t^t  no  two  will  attach  precisely  tbe  same  meaning  to  ftoy: 
woid  or  combiaatioa  of  words.  The  otber  fiict  is,  that  there ' 
ia  no  limit  to  the  varieties  of  thongbte  whicfa  homaD  lai»" 
guage  may.have  occasion  to  utter;  while  necessarily  the  nam- 
ber  of  words  is  comparatively  small.  And  to  convey  them 
numerous  thoughts  with  these  few  wonls  requires  ev^  indi*' 
vidual  word  to  have  outnecoTis  meanings.  Practically,  there- 
fore,  the  meanings  of  words  are  not  absolute  and-fixed;  bot' 
vary  in  form  and  degree  and  aspect,  with  tbe  sabjecte  to 
which  tbeyare  apf^ed, with therelations  they sustetin  toother 
words  in  the  same  sentence  or  paragraph,  witfa  the  perticulBr 
development  of  the  language  at  the  time  of  nsii^  them,  with 
the  mental  oonfoimatiou  of  the  speaker,  and  with  an  infinite 
variety  of  other  things.  ■  Tbe  dictionaries  give  us  only  a  few 
of  their  leading  significations.  We  may  therefore  state,  that, 
no  man  ever  expressed  with  entire  accuracy  any  one  idea  of 
his  own  mind;  and  that  no  two  men  ever  understood  any 
one  expression-  of  thought  precisely  alike. 
[803] 
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(f  157.  To  obviate,  in  the  langoage  of  the  taw,  this  diffi- 
cult, the  jadges  have  undertaken  to  establish  meanings  to 
the  more  common  words  and  expressions  employed.  The 
coDsequeDce  is,  that  many  phrases  and  single  terms  have  thas 
acqaired  a  precise  legal  meaning,  more  or  less  broad  than  the 
popular  one ;  or  a  particular  precise  meaning  in  one  branch 
of  jorisprndence,  and  another  precise  laeaning,  or  the  popular 
one,  in  another  branch.^  And  we  ahall  find  onr  way  through 
the  later  pngm.'of  itiu3  vock  made  easyt  if  Webere  traverse, 
for  a  little  while,  this  technical  field.  We  shall  look  as  well 
into  the  common  as  into  the  statutory  ciiioinal  law ;  for  we 
have  already  ^een,^  that  words  and  phraeee'  bare  usually  the 
aame  signification  in  both.  Bnt  writer  and  reader  should 
alike  |»oceed  cautiously  here ;  for,  in  the  midst  c^  the  general 
Oezibility  of  liaman  language,  it  is  a  bold  and  dangerous 
tluBgio  say  of  any  word,  ch-  pfaiasej  however  teebnicali  such 
Of  BQoh  u  its  exact  sensfi,  neither  more  jior  less,  in  every  place 
w]fi»e  it  caay  |iofubly  be  fband.  Not  shall  we  deem  it  wise, 
is  this  cooaeotion,  to  go  over  tiie  entire  teofanioal  language 
cS-  the  cBioical  law ;  toe  much  (rf  it  is  better  esjdained  ae  we 
proceed  with  the  main  anbjeot  Some  words  and  phraees, 
too,  which  might  seem  to  demand  a  particulM*  explanation 
h^re,  are  so  mo<££ed  by  ibe-  matter  to  which  they  relate,  and 
hy  ^  other  wimlg  of  the  statutes  in  which  they  ocom-,  that 
we  could  not  do  them  full  jastice  without  devoting  to  them 
OiffK  spaoe  than  we  can  spare ;  while,  on  the  other  hand,  It^ 
wiU  help  the  pradationer  to  be  reilMred  to  Uie  cases,  which  he 
oiay  examine  ibr  himself. 

-,  §  IS8.  We  shall  consider  the  various  words  and  phrases, 
employed  cooceming  the  varioos  things,  in  the  f(^owing  or- 
d4i:  L  The  Feison  Acting;  IL  The  Time  and  Place;  III. 
The  Thing  Pone ;  IV.  The  Objicts  acted  upon  and  the  In- 
stnunentaltties ;  V.  The  Proceedings. 


»  See  ante,  §  70,  72, 1 23.  •  Ante,  §  70. 
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I.    7%e  Person  Actir^. 

§  159.  Agents,  Sertants,  Clerks,  ^^  These  -words  tSi 
admit  of  a  broad  signification,  yet  are  often  limited  by  theii' 
connection  with  other  words  in  the  statote,  and  by  the  sub- 
ject to  which  they  relate.  Thus,  it  is  a  familiar  principle  in 
civil  jurisprudence,  that  a  man  who  assumes  without  aathor- 
ity  to  act  as  another's  Agent,  may  be  charged  as  nach ;  bat 
this  rule  is  not  applied  to  criminal  statotes ;  the  agent  must 
be  one  in  fact*  So  it  appears  from  some  of  the  casea,  that 
in  the  law  of  embezzlement  he  mnst  be  an  agent  generally, 
not  merely  employed  specially  to  do  a  sln^e  act  in  the  par>- 
ficular  matter ;  *  yet  he  need  not  devote  hia  whole  time  or 
any  considerable  part  of  it  to  his  employer,  or  be  regnlarly 
or  constantly  in  his  service.*  This  question,  however,  is  dis- 
cussed in  our  second  volume.*  And  the  varions  distinctitma 
on  this  subject  will  be  best  considered  in  connection  with  the 
statutes  themselves.* 


'  See  Vol.  IL  §  286-293. 

■  Bex  17. Thorle J,  1  Moodj,  343.    And  see  Horm  v. Tba State,  eCotm.*. 

*  Bex  EL  Fremun,  0  Car.  &  P.  aS4 ;  Rax  o.  B»7doii,  7  Car.  &  P.  44Ai 
Be*  ■>.  Nattleton,  1  Moody,  259 ;  Be^.  v.' South,  I  Car.  &  £.  423.  And  see 
Bex  V.  Snuth,  Bum.  &  Bf.  516 ;  Bex  v.  Beacall,  1  Car.  &  P.  310 ;  Beg^  v. 
Gibbs,  Dears,  44Q,  21  Law  J.,  n.  s.,  M.  C.  62,  1  Jur.,  N.  s.,  118,  29  Eog. 
L.  &  kq.  538. 

*  Bex  v.  Spencer,  Buas.  &  B7.  S9S;  Sex  d.  Hnghet,  1  Htedj,  870;  B^ 
v.Ba.ay,2'iioQiy,  257;  Bex  v.  Carr,  Buss.  &  Bjr.  198;  Rex  v.  Leaclit  3 
Starkie,  70. 

»  Vol.  II.  5  291. 

'  See  Beg.  v.  Atkinson,  !  Moody,  278 ;  Rex  p.  Hartley,  Bum.  &  By.  IBS ; 
Rex  f.  Squire,  2  8tarki«,  349-,  Beg.  v.  A&insoD,  Car.  Sc  U.  629;  Bex  p. 
Beacall,  1  Car.  Sc  P.  310;  Bex  e.  Prince,  2Car.  &  P.  filT;  Bex  k.  SDowley, 
4CaT.&P.3»0;  Rex  D.  Pearson,  4  Car.  &  P.  S72;  Bex  i>.  Sotubtiry,  9  Car.  ft 
P.  155;  Beg.  v.  Townsend,  Car.  &M.  178;  Reg.  v.  Hant,  S  Car.  &  P.  642; 
Beg.  V.  ^Vlite,  8  Car.  &  P.  742 ;  Beg.  v.  Wilson,  9  Car.  ft  P.  27 ;  Beg.  v. 
Welch,  2  Car.  &  K.  296 ;  Beg.  v.  Townsend,  2  Car.  &E.  108;  Bex  e.  Beea, 
6  Car.  ft  P.  606 ;  B^.  v.  Masters,  1  Den.  C.  C.  332,  2  Car.  ft  K.  910, 1  Temp. 
ft  M.  1, 18  Law  J.,  s.  s.,  M.  C.  2 ;  Beg.  f.UlDer,  2  Moody,  249 ;  Rex  v.  Mel- 
lish,  BnsB.  ft  By.  80;  Rex  r.  Bortoa,  1  Moody,  287;  BiuM  ».  71m  State,  3 
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§  160.  Aider,  The  statute  14  Eliz^  c.  3,  m&kes  certain 
kinds  of  couiiterfeitiDg  ipisprieoa  of  bigb  treason,  and  then 
provides,  that  "the  oSendera,  their  prociuera,  aideri,  and  abet- 
to8,"'sbaU  be  panishedin  a  way  pointed  oat.  And  Mr.  East 
■emarbs:  "  By  aiders  is  meant  such  ad  aid  in  the  iact,  and  not 
ftidos  of  the  ofiendpr  after  the  fact."  ^  The  word  is  foaod 
also  in  some  oiher  of  the  old  English  etiatutes ;  but  is  seldom 
Oted  in  this  ooDDtty.  I^ord  Hale  sa;a,  that,  **  in  some  acts 
ef  paiiianieat,  mdms  bQing  joined  with  procurers,  counsellors 
and  abetton  an  iijtended  oi  those  that  are  aiding  to  the  fact ; 
bii^  in  other  acts  of  paiUameot,  where  the  word  aiders  is  joined 
'inth  Joai«it«inen  and  comforters,  it  is  intended  of  those  that 
an  aiders  ez  post  facte  to  th^  persona.'"  Whether  the 
viwd  erec  iaolades  accessories  before  tiie  fact  aeema  not  to 
V  distioctly  laid  dov;n  io  the  books ;  yet  probably  it  never, 
diws.'  The  word  also  has  some  otbei  legal  meanings,  not 
important  to  be.be^  mentioned 

4  161.  Distiller.  The  meaning  of  this  word  has  be^n  de- 
finoLto  httTT-^^oae  whow  occafwtion  is  to  extract  spirit  by 
evaporation  and  condensation."  *  After  the  spirit  has  been 
OBOe  extracted,  pessiag  the  liquor  again  through  the  still,  to 
purify  it  and  raise  the  proo^  called  rectifying  it,  seems  not  to 
be  regarded  as  distillation.  A  rectifier  of  spirits  was  there- 
fcre  held  not  to  be  within  the  United  States  statute  of  July 
3t,  1813,  which  imposes  a  daty  on  all  stills  employed  in  dis- 
til&g  spirits  from  domestic  endioreign  materials; 


Humph.  483 ;  Commonwealth  v.  Wyman,  8  MeL  247 ;  B«g.  v.  Watts,  I  l&ng. 
l--k.E(l.  S68,  S  Den.  C.  C.  14 ;  The-  Stkte  v.  Bart,  4  Jred.  348 ;  The  Stale  v. 
duidler,  t  Stn>b.  266 ;  Beg.  e.  Jones,  Car.  &  M.  611  ;  Bex  v.  Tyan,  Ruaa. 
tBy.40I;  Beg.  e.  Mut^is  3  New  Set.  Cas.  SZS,  12  Jot.  942;  Seg.  v. 
Skppard,  S  Oar.  &  F.  121 ;  Walker  v.  Conunonwealth,  8  Ldgh,  143 ;  Bex 
^  itekaoa,  1  Hoodf,  1 19 ;  Coaimoaweahli  v.  Steams,  2  Met.  343 ;  Beg.  i>.. 
U*di,  2  Uoodr  *  B:  ssa. 
.>  lEutP.CllO. 

'  1  Hale  P.  C.  87«. 

*  fee  1  Boh.  Crimea,  diea.  Ed.  26. 

'VWelHief  .Uvabridged  Diet. 

TOL.I.  18  [206] 
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coining  to  this  conclusion,  th«  court  laid  some  stress  on  the 
word  matprials,  supposed  to  tnean  something  other  than  spirit 
itself,  and  on  considerations  drawn  from  die  probable  inteat 
of  the  lawmakers,  arising  out  of  the  whole  enactment^ 

§162.  Negro— Muiatlo—Per$OH  of  Cblor— White  Wotnan. 
A  negro  is  a  black  man,  descended  from  the  Southern  Afri- 
can races.  The  word  does  not  include  a  mulatto.'  A  row- 
latto  is  "  a  person  that  is  the  offspring  of  a  negro  1^  a  white 
raan,  or  of  a  white  woman  by  a  negro ; "  and  the  child  of  a 
white  woman  by  a  mulatto  father  U  not  a  mulatto.*  In 
South  Carolina,  the  word  mulatto  is  held  to  have  a  local 
meaning,  more  broad  and  more  vague  than  this,  "signifying, 
generally,"  a  person  of  milted  white,  or  European  and  negro, 
,  descent,  in  whatever  proportions  the  blood  may  be  mixed ; " 
tiiongh  there  must  be  such  ft  proportion  of  black  blood  as  to 
be  visible.*  We  have  no  exact  definition  of  the  expressiOD 
person  of  color,  in  a  general  sense;  but,  in  North  Gaiolina, 
it  is  used  in  the  statutes  to  mean  one  descended  from  a  negro 
within  the  fourth  degree  inclusive,  though  an  ancestor  in  tbe 
intervening  generation  was  white.^  Probably  the  more  gen- 
eral use  of  tbe  term  is  in  a  sense  like  that  of  the  word  mu- 
latto in  South  Carolina."  The  court  of  Maine  has  held,  that 
a  woman  having  one  sixteenth  part  of  Indian  blood,  the  rest 
being  white,  is  a  white  woman,  within  a  statute  prohibiting 
marriage  between  white  "persons,  and  Indians,  negroes,  and 
mulattoes.' 

§  163  a.   There  are  other  words,  defined  in  other  parts  of 
these  volumes,  tbe  expositions  of  ^hich  woold  properly  come 


<  United  Slates  v.  Tenbroek,  !  Wheat  248,  Pet.  C.  C.  ISO. 

■  Felix  V.  The  State,  18  Ala.  790. 

'  Thunoan  o.  Tbe  State,  16  Ala.  27G  ;  Medwa^  p.  Nfttiek,  V  h 

*  The  State  v.  Davis,  S  Bailey.  668. 

*  The  State  v.  Dempsej,  9  Ired.  984. 

*  See  The  State  v.  Dtem,  lupra. 
'  Buley  V.  Fiske,  84  Mtune,  77. 
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within  onr  preemt  sabdivision.  Bat  they  are  better  ex- 
fdaioed  in  other  connesbtions;  and  the  reader  «an  fiiid  them 
OB  eoDsnhing  the  indexes. 


II.    TTie  Kme  and  Place. 

i  163.  Daytime — Nighttime.  The  law  haa  many  distinc- 
tioDs  g^wing  out  of  the  division  of  tinoe  into  night  and  day. 
For  example,  an  attempt  to  commit  felony  in  a  dwelling- 
honse,  executed  to  the  extent  of  brealung  isto  the  house,  is, 
when  done  in  the  night,  a  common  ]aw  felony  called  but* 
glary;  but,  when  done  in  the  day,  it  is  only,  like  other 
attempts  to  commit  felony,  a  nusdemeanor.^  So,  a  thing  is 
■ometimes  followed  by  special  consequences,  done  in  the 
day.'  For  the  purpose  of  this  disUuction,  the  night  in  very 
aocieat  times  was  deemed  to  begin  with  the  setting,  and 
end  with  the  rising,  of  the  sun;  but  the  common  law  rule 
now  is,  and  for  a  long  period  has  be^n,  that  those  portions  of 
the  morning  and  evening  in  which,  while  the  sun  is  below 
the  horizon,  sn£Bcient  of  his  light  is  above  for  the  features  of 
a  man  to  be  reasonably  discerned,  belong  to  the  day.^  Light 
leflected  from  the  moon  is  not  to  be  taken  into  the  account;  * 
tberefrae  it  is  not  always  day  when  one's  face  may  be 
geen.^  The  law  recognizes  no  middle  space  between  day  and 
night ;  but,  where  one  begins,  the  other  enda.^  The  obvious 
pTO[Nriety  of  farntsbiag,  to  person  and  property,  a  special  pro- 


■  1  Hale  P.  C.  HS,  SSO. 

•  1  Hale  P.  C.  650,  651 ;  4  BI.  Com.  224. 

•  3  latt.  63  i  1  Hale  P.  C.  550 ;  2  East  P.  C.  609 ;  1  Hawk.  P.  C^  Cunr. 
Ei,  p.  1 30,  §  2 ;  Re^c  r.  Tandy,  1  Car.  &  P.  29  7 }  Commonwealth  p.  CheT«r 
lier,  7  Dane  Ab.  134. 

<1  HaleP.  C.  551;  4  BL  Com.  334;  Boc.  Ab,  Btu^ary,  O. ;  Thomas  v. 
"Re  8tat«,  6  How.  Utesis.  20. 

■  Thomas  r.  The  State,  6  How.  Missis.  20 ;  The  State  *.  BancroO,  10  N. 
H.I06,  107;  9  Inst  63. 

*Tbo  State  r.  Bancroft,  10  N.  H.  106, 107;  Bex  t>.  Taodj-,  1  C&r.  & F. 
187. 
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i«jtion  in  pi^rtoda  of  repose  and  dafkhew,  has  oanwd  the  db* 
Miction  between  nigtit  and  day  to 'be  adopted  lb  manj^ 
inodern  Btatntee;  in  conrtniing  whidi,  ^e  coortafoUow  tbe 
eommon  law  rule  ae  to  when  each  begins  and  ends.^  Bst 
the  difficolties  in  ^t^Iying  tjiis  rule ;  as,  for  instance,  in  detar* 
mining  how  much  of  the  light  by  whioh  we  discern  ol^ecti 
eomes  from  the  mo<ni ;  are  bo  oonnderable,  that  it  has  been 
letteHy,  in  England,*  and  in  acme  of  the  United  Ststes^* 
modified  and  made  mom  exact  by  statntee,  -which  have  fixed 
an  hoar  for  iiight,'  in  law,  to  begin  and  close.  > 

§164.  DwetUng-house  —  JWiwwifw^Aows — Honte — Cbsti^ 
Tliese  words  have  anbetantlally  one  meaning;  bat  there  an 
some  differencea  to  be  explained.  The  w<Md  dwelling' 
house  is  not  identical  in  signification  with  the  word  booe^ 
Be  the  two  words'  sac  emi^oyed  in  legal  wHtings ;  bat  tbe 
words  dwelling-bouse  and  mansion-house  are  identio«Lll 
*"  House,"  in  a  deed  or  will,  is  equivalent  to  messuage ; '  and 
it  la  sufficient  to  pass  the  land,  "  an  acre  or  more,"  ^  under 
and  around  it,  witii  the  minor  buildings  ;f  bat  in  t^imlBal 
law  it  has  never  been  nnderttood  as  extending  to  the  soiL 
The  words  dweUing-bonse  and  mansioa-faonse  are  the  pvopw 


'  Ante,  §  70 ;  TVuU  o.  Wilson,  9  Maw.  154 ;  Bex  v.  Kemp,  1  Leach,  4th 
Wl.  eat 

*  By  1  Tlct  c.  86,  §  4,  in  bnrglatT',  the  night  b^ns  at  nine  and  ends  at 
six  o'clock.  1  Ruas.  Crimes,  Grea.  £d.  S21:  Under  the  game  lam,  ni^t 
begini  one  hour  after  nn«t,  and  end*  one  hour  before  Buniw.  1  Seac. 
Oim.  Law,  S09,    And  iM  Keg.  c.  PoUy,  1  Car.  &£.  77. 

*  In  MaHBchusetta,  the  nme  mie  appliat  in  all  criminal  cases,  ai  in  Eaf^ 
taUd  under  the  game  laws.  St^  1B47,  c  IS.  A«d  ■«»  Cottmon««alt}t  v. 
fnuiama,  3  Cudt.  fiSB. 

•  Commonweallh  v.  Pennock,  8  S.  &  R.  190. 

'  Doe  V.  CoUins,  S  T.  B.  488,  JfOS.  And  Me  1  Chit.  Gen.  Pnct  1«T; 
^u-iill  Law  Diet,  and  Bonr.  Law  Diet,  Hoom  ;  DanTon  o.  WelGngloii, 
Hard.  173.  -     , 

•  Co.  LiL  6  6. 

*I}oev.ColIinB,KT.B.4»8;  Shop.  Touch.  80,  S4;'X4ge»«^  &d^4 
Barr,  9* ;  Bonnet  v.  Bittle,  4  Bawle,  S3B,  343. 
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OABS  in  ui^ebD«ats  tot  bm^v^y,  where  hodee  will  not  60,} 
Tbe  latter  wok)  has  a  som^wliat  broader  meflning,  though 
the  piedae  differeaee  t>etweeD.  it  and  dwelliDg-bpnse  is  np^ 
aptlKueDt;'  aad  ii  is  tbe  propei  word  io  iodictmeDts  &h( 
moo.'  The  term  oastle,  soqietifnes.  met  witb  in  legal  wiit> 
iagBfiB  eiBi^oyed  in  these  sections  to  denote  tho  babitation  in 
ivbieh  a  man's  peisou  and  property  are  |»otqcted  from  seizure. 
Ttms,  to  bieak  into  the  dwelliiiff-Aowe  of  aaoiher  in  the  night, 
BFJJtti  iotept  b>  eqDomit  a  £^oay ,  th^teiii,  is  bai^^ary.j  mali: 
ciooflly  to  bam,  io  the  day  or  nig^t,  another's  hotitfi,  ie.arsoi^ 
and  no  officer  or  private  person  is  permitted,  except  under 
^Kcial  cinmmstanoee,  to  break  open  a  nian'»  cattle.  In 
■tRtoteB  against  lareeay  from  the  dwelliag-^oose,  the  terqi 
cbvoUing-hotnee  has  the  same  meanii^  as  in  burglary.^  Bat 
ft  legiBUktive  aot  may  be  so  Iramed  th^t  the  word  io  it  will 
Ittve  a  di^not,  or  a  iporq  eplaiged  or  reabioted,  »gnifioa- 
^mfi  ... 

:  §160.  Zhfi^liin^JuMse.  A  dweUing-honse  is  the  apart- 
ment, bnilding,  or  olne^.  of  baildings  in  whieh  a  man  with 
his  family  resides.  He  need  not  conatiiust  bis  babitation  for 
sU  the  eheltec  be  requires  to  be  under  one  roof;  and  therefore 
tbe  word  dwelling-house  embraces  in  law  the  entire  congre- 
gatioD  of  buildings,  main  and  auxiliary,  used  for  abode.  It 
includes,  says  Lord  Hale,  the  privy, "  barn,  stable,  cow-houses, 
dairy-bonses,  if  they  are  parcel  of  the  messuage,  though  they 


.  V  >.'l  Bal»P, .a  5W,'M7 ;  I  Hawk.  P.  O,  Cunr.  Ed^  p.  isa,  1 16 ^  S  Chit. 
Criin.L«w,  isted.JOa»,J10X;  1  Gab.  Crim.  L»,  T9  j  Wlwt  Cdn..Uy, 

.  *Xktt&tal»tr..%*:lifie,4  Strob..873,  IS  Liwlt^ortar,  I6i>;  rad  Mew 
article  on  tlufl  nuttier  IS  I^w  Reporter,  1&7;  Daniel  f.  Cgulatiif,  J  ^m^& 
G.  132;  ante,  $126.  But  see.  Su^wa  w  Suley,  14U.&  W.lSJi  Com- 
nBamiOa  V  Pont,  4  Oall,  i  OB ;  PouibU  r.  PnM,  4;  C  B.  105,. 
.  '184^?.  C>4».?;.s  Cliit,  Clin.  V**!  i«t  ^H^S;  CammoBwealtbf. 
PoMr,  4  Call,  109. 
'  3  Eart  P.  C.  633,  644 ;  2  Deac  Crim.  Law,  7GS. 

h  ik^pveU,  lOd^ok.  USt  1*1 )  Wte,  ( la,  167. 
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are  not  aoder  ibe  same  roof,  or  joinng  cont^ooas  ta  ii^* 
And,  wben  a  bnr^ary  is  coBin^ed  in  one  of  iheBe  ant4>iiild- 
ings,  tbe  indictment  may  lay  the  frifenoe  as  doiw  in  the  ma» 
noD-boiue.'  Bat  it  is  often  a  nioe  question,  wfaetlier  in  law 
a  particnlar  straotore  is,  in  a»y  lenfie,  eitlia  in  whole  oris 
part,  a  dwelling-house.  Let  ns  look  at  some  of  the  fiointB 
which  this  qaestion  preseDts. 

§  166.  In  tbe  first  place,  not  even  the  main  BtrnctBie  is  a 
dweUing-hoDBe,  tliongfa  built  for  one,  onlsss  it  is  at  the  time 
inhabited.^  If  it  ia  temporarily  abandoned  to  a  carpentdr 
who  ia  repairing  it,  the  forniture  being  remored^  and  no  one 
.deeping  in  it;*  or,  if  tbe  former  tenant  has  left, and  it  ik 
waiting  for  another  tenant,  the  servant  of  the  owner  meeriy 
sleeping  in  it  to  protect  some  articles  of  furnitore  remaining 
there ; '  its  citaracter  as  a'dwdfing-honse  is  suspended.  And 
a  building  is  not  a  dwelling-house,  though  finished  and  £a»- 
niehed  for  abode,  and  used  for  taking  meaU  and  other  pai- 
poses,  unless  the  person  occupying  it,  oi  some  one  of  his 
family  or  servants,  sleeps  in  it.^    Yet  sleeping  is  notaloae  ea^ 


'  1  Hala  P.  C.  658. 

■  1  Hale  F.  C.  557 ;  1  East  P.  C.  G12;  S  Glut  Criio.  Law,  lit  ed.  lOtS. 

■  Bex  V.  Harris,  2  Leach,  4tb  ed.  701,  2  East  P.  C.  498 ;  Bex  c.  Thoiap. 
SOD,  2  Leach,  4tk  ed.  77],  S  £a«t  F.  C.  498;  The  State  •.  Wureu,  tS 
llune,  10. 

*  Bex  o.  Ljonft,  1  L«acfa,  <&  ed.  18S,  2Eut,  P.  0.497;  Sex  c.  FidkF,^ 
Leach,  4tli  ed.  186,  note. 

*  Rex  V.  DaTiee,  2  £ait  F  .C.  499,  3  LeiuA,  4th  ed.  Src ;  Nnthrown's  cua,  . 
1  East  P.  C.  4»e. 

*  Rex  V.  Martin,  Bum.  &  By.  108  ;  Rex  v.  Harris,  2  Leach,  4th  ed.  in, 
9  East  P.  C.  488.  And  lee  The  SUte  o.  Waiten^  83  Maine,  SO.  Tha  doc- 
trine of  CommoDTsalth  t^  Brown,  S  Bawie,  S07,  leetau,  h«wever,  to  be 
directl}r  contraiy  to  the  texL  The  tme  view  is,  tbat,  if  the  owner  faaa  aban- 
doned his  dwelling,  and  removed  his  furniture  into  anew  hoUM,  tUa  new 
bouM  becomes  hb  dwelling-bouse,  after  his  Ua^  have  taken  poMeesiM  <rf 
it,  though  bj  some  dhaace  tbej''  hate  not  jret  d^t  there.  Bat,  natS'  po»- 
.session  taken,  in  such  a  way  as  would  tnasfer  the  domicit,  the  new  honse, 
though  furnished,  cannot  be  deemed  a  dwelling-house.  In  Ki  parte /lucent, 
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fident;*-  Art  if.KSQTTaDt  lodges  in  a  Tvaidioaae  .merely  to 
mteli.  gsods,*  eves  tiiough;  ii  is  a  boildiog  previDEi^y /iu£d 
im  haiatsJiaiit^.ibiB  does Jioi make  it adw^liiig-hoase.  On 
tiie  othei;  faaad^a  Ktroctwe  does  nob  lose  its  chtuneter  as  a 
idweUiogrbome-byany  temporaTyabaeaoe  of  ite  iobabataats, 
nb»  have  left  it  vitb  intents  .to  letarn.*  And  so  a  man  majr 
have  two  or  more  dwelling-hoaseB;^  and  tbsy.will  severeliy 
ooDtiane  to  be  snch,  though  one  is  need  bnt  a  small  part  of 
.the  yvmr,:or  «d  partionlar  occasioiw,  asoa  the  oocasioa  of  a 
fair.'  Y^  -^a  teat  or  booth  in. a'  fair  o^  market"  ie  not  m 
dweUtn^bonse,'  beceofle  of  the  frailty  of  the  Btnictnre ;  ^  bat  < 
a  loft  arer,  a  «oacih-<hoim  and  stahk  is  soeh,  wben  so  nsed  ^ 
ftod  sncb,  we  have  seee^  may  be  a  jdU;  and  sncb  are  cham- 
bemiD  a  college,  and  tJK.iaos  ofcoort.'^ 

1 167.  If  one  part-of  a  iKiildiQg.iH  Hoed.  Sot  doode,  it  gives 
^  olMraoteP'Oi  dvelUog^bouse  to  every  other  pari  to  which 


'2fi  Ata.  145,  Galdthwaite,  J.,  observed :  "  At  conunon  1a»,  any  hoase  naa 
» dweSag  or  nannon  in  &  barglaKous  tense,'  in  tttaeh  atf  perion  retided 
or  dwelt ;  and,  with  reference  to  the  offence  which  could  only  be  committed 
in  tlie  niglit,  we  think  the  true  test  u,  whether  it  wu  pennanentlf  med  by 
the  occnpier,  or  aaj  member  of  his  fiunily,  s«  a  place  to  deep  in." 
>  S  £Mt  P.  C.  497 ;  Bex  v.  Turner,  6  Car.  &  P.  407. 

■  Bex  0.  Stnith,  S  East  P.  a  497,  S  Leach,  4th  ed.  1018,  note.  And  Eee 
^x  s.  BHnm,  X  Eut  B.  C.  601,  3  Leadi,  4th  ed.  1018,  note. 

■  Bex  n.  Flannagan,  Rum.  &  Ry.  187 ;  Bex  v.  Daviea,  2  Etmt  P.  C.  499,  ! 
IfBMk,  4th  ed.  87S.  Wluere,  beaidee  ih«  Rervants  dee|ing  to  protect  ftop- 
ertf,  roonu  in  the  building  were  let  to  lodgeiv,  it  waa  held  to  be  a  dw^Ung- 
kooM.    Bex».Gibbou,BiUB.&R7.44S. 

<  Kotbrown's  caw,  Foster,  76,  3  £a«t  P.  C.  496 ;  Tauz  v.  Bndke,  4  Co. 
IS*..  '...,, 

<  V»azi>.  BnMke,4Co.8»A,  3Leon.89;  Beat  v.  Stock,  a  Leach,  4tii  ed. 
1019,  BiM.  &  Bj.  ISA ;  Bex  n  Weatwood,  Boa.  &  By.  *M. 

•Bu r. Siwth,  1  Kooij  & B.  16ft. 
1  Uale  F.  C..e&7. 

*  1.  Bom.  CrboM,  Ona.  Ed.  T»B. 

*  Bex  v.  Turner,  1  Leach,  4th  ed.  305, 9  Ea*t  P.  C.  492. 
.»  A«te,S125. 

»  1  Gab.  Com.  Law,  177;  1  HaleP-CABE,  esS,Ufi. 
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thete  ia  an  internftl  oommiaiicatioD ;  ^  even  iijoogb,  acoonjifg 
to  some  aaihoritiea,  oecnpied  by  ^uotiier  penon,  fox.  aa^ 
entirely  different  parpose.  And,  if  an. offence  is  conun^tted^ 
in  the  part  not  in  ase  for  habitation,  the  indictnaent  may^ 
charge  it  to  hare  been  dose  in  the  man^n-liqaae  -of  lum, 
who  dwells  in  the  other  part.^  Yet,  on  the  other  hand,  where- 
one  of  two  partners  hired  and  occupied,  as  a  dwelliii^-honae,: 
a  part  of  a  building ;  and  the  firm  bad  the  jresidoc,  using  it 
for  a  warehooae,  an  internal  commnnication  existing  betvoeji^ 
the  two  parts  ;  the  court  held,  that  a  conviction  for  burglary 
in  the  warehouse  ooold  not  be  sufetainqd,  wiieie  the  iufii^ 
ment  laid  the  offence  as  committed  in  the  .dwcdlia£-hoase'o£ 
tbe  one  partner.^  Thirf  deeision  seems  opposed  to  the  above 
doDtnne ;  for  evidently  the  question  was  not  merely,  concerg-v 
ing  tbe  form  of  the  indictment,  since  the  ol&»ce  could  Do^ 
have  been  laid  as  doioe  in  .the  dweUing-luuise  of  the  £rm  tbati 
had  no  dwelliog-honse.  But  neither  can  tius.  deciuop  .1^ 
overtorned,  except  by  force  of  the  priooiple,  not  withwt  .exists 
ence  in  legal  reason,  that  every  dwelling-boose  must  be  andeit 
stood  to  extend  to  the  outer  wall  of  tbe  buildiug  in  wfaicli 
it  is  located,  and  to  which  also  there  is  an  internal  communica- 
tion.* Indeed,  this  would  seem  to  be  the  true  doctrine.^  If 
there  is  no  internal  communication,  however,  the  parts  are  to 
be  regarded  as  distinct  buildings;  certainly,  if  occupied  iQr 
different  persons ;  probably,  if  by  the  same  person.' 


I  Bex  V.  Stock,  2  Leach,  4th  ed.  101&,  Ross.  &  Bf.  185,  S  Tumt  S3 
Bex  V.  Smith,  !  Eaat  P.  a  407. 

■  Bex  o.  Witt,  1  Mood]',  248;  Rex  t.  Scftoa,  Riub.  &  By.  202;  Bex 
Curell,  1  Leach,  4th  ed.  iS7,  2  East  F.  C.  506. 

■  Bex  B.  Jenkins,  Rqbl  &  B7,  U4. 

*  See,  M  sheddiiig  some  light  on  thii  question,  Rex  t>.  Ball,  1  Mood;,  SO  ; 
Bex  o.  Davis,  Run.  &  Rj.  3S2 ;  Rex  v.  Bennett,  Russ.  &  Rj.  28» ,  Qtedmm 
D.  Crane,  It  Het.299. 

*  But  see  Dale  t>.  The  State,  27  Ala.  SI.  See  Cole  9.  Tks-  State,  > 
Texas,  4!. 

*  Bexr.  Ei^nton,  2  B.  &  P.  SOS,  2  East  P.  G.  494,  SSS,  3  LsMh,  401 
ed,  SIS;  post,  §170. 
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^168.  Thtf^iinileyiaaputof  tiisdwelKn^haii9e,aBc«rd^. 
ifig  to  the  li-ettm  opinion;^  bat  any  tiling  outeuletbebuiid' 
ibg,  bdoDging  not  to  tfae  freehold,  as  b  «baUCT<bax,  is  oot 
mdh.*  And  a  6oot  in  tile  outward  fence  of  tiiscartitagcv 
ojiening  into  no  baJtding,  bat  into  tbe  yaid  only,  is  not  a  p<^ 
tidn  of  tbe  maririon,  toma&ethefelooitniBbraakingof  itborg- 
lafy;  evra  thottgh  the  premldee  are  bo  situated^  that,  when: 
dneis  witbin  the  area, 'them is  no  obatrnction  tohta  entning 
tlie  domical.* 

'  ^  168  a,  If'we  loob  at  these  points  in  a  philosopbioal  way^ 
piDvf  ded  anj'  tUng  e&n  be  celled  philosopbioal  which  conoerm 
a  mere  matter  of  teofanical  law,  we  shall  find  tho  foUowing^ 
tiew  to  be  more  exact  f  ban  ean  be  given  on  a  sole  staitraneDt 
of  ^oiifts  ad^ged.  The  plaoe  in  which  a  man  and  bis  faou; 
3y-  live,  'wfaether  large  or  small,  ander  one  roof  or  many  too&« 
bt  his  dweUlng^boose.  If  nnder  one  of  his  roofs  are  apart- 
fneitts  of  any  sort  not  occopied  by  him,  they  are  no  more  his 
{ihoe  of  abode  than  if  they  were  ander  a  sepanite  roof.  Bq6 
sappose  there  is  an  internal  communication  flram  the  rooms 
he  Qses  to  sndi  apartments ;  then,  if  those  apMrtmei^  are  not 
the  dw«Iling>place  of  the  other  person  wba  oconpiBs  tbem/ 
fbey  are  his  dwelling-place  in  a  certain  sense.  Because  the 
internal  commnnication  creates  the  exact  hazard  wbicfa  woald 
be  created  by  a  vacant  room  opening  into  the  pablic  way,  on 
ilw  one  aide,  and  into  his  roomx,  on  the  other  side.  If  the 
apartments  are  used  for  dwelling  by  tbe  person  occupying 
them,  then,  as  they  are  such  person's  dwelling'bouse,  they 
cannot  be  that  of  bis  neighbor.^ 

^  1686.   Let  ns  again  suppose  a  person's  dwelling-house  to 


■  Bex  p.  Brice,  Bum.  &   B7.  400.    And  see  1  Hale  F.  C  553;  1  Gab. 

■  Bes.  r.  Faino,  7  Car.  &  F.  1S5 ;  Commonwealtli  o.  Triramer,  1  Mait. 
iJf;rKa^p.^m^»  C)9-  <E  P.  497. 

■  Rex  B.  Bennett,  Run.  &  B7.  289  ;  Bex  d.  BanB,  Rum.  &  Rjr.  322. 
*  As  to  tbis  la«t  p<Mnt,  upon  authority,  see  pcet,  §  1 72. 
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ba  Borrounded  by  other  boildings,  vhether  dtralling-haoaes  or 
not,— -of  oourse  these  other  buildings  are  no  part  of  his  dwell* 
ing-honee;  bnt  Hkewise  nothing  can  be  a  part  of  it  which  b 
not  used  as  such.  And  on  this  principle  all  ont-btiilclingft  not 
used  for  porposes  connected  with  the  matter  of  abode  are 
witboat  the  dwelling-honse.  In  like  manner^  if  there  are- 
rooms  under  the  roof  which  Bfaelters  the  abode,  not  used  for 
parposea  connected  with  it,  they  also  are  no  part  of  the  dwelt< 
ing  house.  And  the  conclusion  is  a  broad  one,  that  the  abod* 
extends  only  to  buildings  and  rooms  ased  either  directly  or 
indirectly  for  the  purposes  of  habitatioo;^  with  tiiia  single 
exception,  that,  where  the  walls  of  the  dwelling  inclose  other 
piemisee  connected  with  the  rooms  lived  in,  by  an  internal 
commanication,  these  other  premises,  while  not  the  abode  of 
another  person,  even  though  occupied  by  another,  are  parts 
of  the  dwetling-hoQse  with  which  they  so  connect. 

^  169.  We  are  next  more  minutely  to  inquire  on  nntbtni^, 
what  buildings,  separate  from  the  main  mansion-honse,  con-' 
stitnte  in  law  a  part  of  it  No  separate  building  does,  which 
is  divided  from  the  principal  structure  by  a  public  passage 
way  or  road,  however  narrow ; "  or  by  intervening  land,  occu- 
pied by  another  penton ;  ^  though,  if  the  separate  building  is 
sufficiently  inhabited,  it  may  be  a  dwelling-house  of  itaelL* 
Such  appears,  at  least,  to  be  the  legal  rule,  and  it  seems  rea- 
sonable ;  for  why  should  a  man  be  protected  in  an  oat-fooildiog 
as  being  parcel  of  his  mansion,  if  he  himself  has  disconnected 
it  from  the  mansion  in  a  way  which  gives  strangers  the  right 
to  pass  between  1 


I  As  to  thii  point,  on  »a.Aonty,  «ee  post,  g  170, 171. 

■  Bex  D.  Westwood,  Rom,  &  &j.  490 ;  CnnmoBiraalth  o.  Esbibrook,  10 
fitJcBflS;  Bas  v.  Gnrland,  2  East  P.  a  493,  OlS,  1  L«ach,  4tli  ed.  144;  1 
Bavk.  P.  C,  Cnrw.  Ed.,  p.  I»4,  §  S3. 

*  Powell  V.  Price,  4  C.  B.  109.  See,  howoTer,  Bex  o.  WalMra,  1 
Uoodj,  IS. 

'  Rex  V.  Westwood,  Bust.  &  Rj.  495. 
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4  170.  A  sepontte  bnUding  within  the  Bame  jnciosare  with 
tiie  dwelliag-bease  is  to  be  le^rded  as  a  part  of  it,  if  reaaou- 
ably  aeer  to  it,  and  Oocapicd  by  the  same  per«oa;  eveit 
ttKm^,  aecording  to  tbe  English  aothorjtiea,  it  is  naed  for  ft 
totaUy  difieieat  purpose ;  as  a  warehoiuet  goose-boase,  shop,- 
oc  store.*  But  if  Jt  ia  let  to  anotber  peraoo,  by  whom  it  }b  oo- 
oapjcd ;  as,  for  iostaaee,  £»r  a  Bhop,.!t  ceases  to  be  a  part  <tf 
tbe  dweltlng-boase,  even  though  under  tbe  same  Doof^  having 
ao  iateraal:  con)a>mlicatioB.^  And  liOrd  Hale  seems  to  have. 
Qoosidefed,  that,  to  make  a  separate  oat-building  a  portion  o£ 
the  mansion,  it  must  be  held  onder  the  same  title  with  tber 
qMHisioo ;  ^  bnt  this  distinction  has  smaU  fonadatio^  in  priii-> 
oiple,  and  it  is  not  favored  by  later  writes.*  There  are  some 
American  aathorities  which  bold,  contrary  to  the  £i>reg<»ng 
doctrioei,  yet  acoeTding  to  what  we  have  eeen^  to  be  tra& 
principle,  that  separate  building,  uMd,  like  stores  and  sbopsj. 
for  parposes  entirely  distinct  from  habitation,  are  not  to  be 
T«gB(ded  as  beloDging  to.  tbe  dweUing-bouse,  thoagb  standing 
within  the  BaioeriDGJosurs.^  So  in  England,  since  1837,  Stat> 
7  4t  3  Geo.  4)  c.  39,  ^  13  baa  taade  provision,  "  that  ito  build- 
ie£^  altboDf^  witbia  the  same  cartilage  with  tbe  dwelling- 


'  Rex  c.  Lithgo,  Buss.  St  Ry.  357,  In  whicli  case,  however,  the  warehouse 
Waa  under  the  »me  roof;  Rex  v.  Chfttkitig,  Russ.  &  Bj.  S34 ;  Rex  r.  Clay- 
bsni,  Rrtm.  ft  Bj.  960  ;  I!ex  *.  Hancock,  Rum.  &  Hy.  ITO;  Rax  t>.  GHmod, 
rLeaai),4th«d.»7,  2£aBtP.G.fi08;  Bex  p.  Walten,  1  Uovdy,  IS;  F»o-: 
^  r.  PsAbt,  4  Johiw.  424  ;  1  Deac  Crim.  L&w,  185. 

*  Ante,  (  167 ;  B«z  v.  Gibson,  1  Leach,  4th  ed.  357,  2  £a«t  P-  C.  508. 
■  '  1  Hale  P.  C.  669. 

'  2  Eart  P.  C.  494;  I  Gab.  Crim.  Law,  178,  note. 

*  Ante,  §163  6. 

■•-The  State  v.  Langferd,  1  Der.  M3 ;  Annonr  n.  The  State,  9  Hamph. 
319 ;  The  State  «.  Gions,  1  Nott  &  McCord,  683.  And  see  Commonweallh 
r.  SaDdera,  6  Le^  7JU.. '  A  New  York  caM  hcddtf,  tbat  bar^aty  may  bo 
ooauutted  in  a  dnp  imder  &e  mme  roof  with  the  plice  naad  for  abode,  and 
aeailj  ranoonded  bj  raosBa  *q  med,  though  it  has  no  GMnnnmicaiioD  trith' 
diem,  withont  going  oat  of  doort.  People  d.  Bajder,  2  Fhricer,  E  J.  On  prin- 
ciple tke  fbjdc^  ttngwhiebpmt^ts  (Jm  abode  is  nM  deincUKUie  arojod 
die  clatter  of  buildings ;  for  instance,  the  fence  ;  bnt  the  walls  of  the  btuldiog 
itaelf.  .        ■ 
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hoQse  and  occupied  therewUb,"  tball  be  deemed  part  of  it,  ia 
burglary  and  certain  aggravated  larcenies ;  unless  there  is  a 
communication,  "  either  immediate,  or  by  means  of  a  covered 
and  inclosed  passage,  leading  from  tbe  one  to  the  other."  ^ 
It  is  not  clear  how  far  this  statute  alters  the  law  ia  cases 
where  tbe  two  apartments  are  under  one  roof.*  In  Maine,  by 
statute,  "  any  house,  prison,  jail,  or  other  permanent  edifice, 
usually  occupied  by  any  person  or  persons  by  lodging  Uiereiji 
at  night,  shall  be  deemed  a  dwelling-honse  of  any  such  per- 
sons, although  such  occupants  may,  for  a  time,  be  absent, 
leaving  furniture  or  goods,  with  an  intention  of  returning; 
but  no  warehouse,  bam,  or  other  outhouse,  shall  be  deemed  a 
dwelling-house  or  part  of  a  dwelling-house,  unless  the  same 
shall  be  joiaed  to,  or  connected  and  occupied  with,  and  as  a 
part  of,  the  dwelling-house ; " '  and  there  are,  perhaps,  like 
provisions  in  some  of  the  other  States. 

§  171.  Where  there  is  no  common  inclosgre,  the  t^uestioD 
of  what  belongs  to  the  dwelling-house  is  more  involved.  The 
inclosure  is  not  absolutely  essential:^  where  there  is  none,  tbe 
decision  concerning  what  outhouses  are  parcel  turns  mainly 
on  proximity  and  use.  A  store  twenty  feet  away,  with  no 
fence,  waa  held  not  to  be  protected  as  part  of  the  mansion;* 
and  perhaps  we  may  conclude  as  a  qaestion  of  authority, 
certainly  as  one  of  principle,"  that  no  separate  structure,  not 
tributary  in  its  use  to  purposes  of  habitation,  will  be  so  pro- 


'  So  in  Treland,  b)'  Stat.  9  Geo.  i,  c  55.    See  1  Gab.  Crim.  Lav,  178. 

•  Rex  ».  Hi^s,  2  Car.  &  K.  822 ;  Rei  r.  Burrowes,  1  Moody,  874 ;  Rex 
t.  Turner,  6  Car,  &  P.  407.  And  see,  regarding  tlua  statute,  Reg.  v.  Fletcher, 
2  Car.  &  E.  215. 

■  R.S.c.ieS,gl2. 

•  The  State  v.  IVitty,  1  Hayw.  102 ;  The  State  o.  Wilson,  1  Hayw.  24! ; 
The  State  v.  Shaw,  31  Maine,  523. 

•  Petqile  t>.  Parker,  4  Johns.  424  j  The  State  r.  CHnns,  I  Nott  8:  McCord, 
588. 

■Ante,  §16B&. 
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Cected,  unless  within  an  inclosnre.^  But  the  privy ,^  barn,  car- 
ijage-faouse,  wood  shed,  and  buildings  of  the  like  character, 
being  in  their  nature  serviceable  in  respect  of  abode,  are  to 
be  regarded  as  parcel  of  the  mansion-house,  though  uain- 
^osed,  if  aitoated  at  a  reasonable  distance,  and  with  nothing 
iBtervening.*  The  out-buildings,  according  tu  the  English 
boobs,  must  be  simply  within  the  curtHage  of  the  dwelling- 
honse.*  This  word  "  curtilage  "  is  defined  by  an  American 
court  to  mean,  "  a  space  necessary  and  convenient,  and  habit- 
aally  used  for  the  family  pnrposes,  the  carrying  on  of  domes- 
tic employments;  it  incliidea  the  garden,  if  there  be  one, and 
lieed  not  be  separated  from  other  laada  by  a  fence."* 

$  172.  Where  there  are  separate  families  in  a  hoase,  each 
pKTtis  regarded  as  the  mansion-house  of  the  family  occupy- 
ing it ;'  and  the  same  rule  applies  where  the  entire  building 
is  let  to  lodgers.''  But  if  the  owner  lets  to  lodgers  some  of 
Ms  rooms,  retaining  for  habitation  the  residue,  the  whole  is 
conaid^ed  in  law  as  the  dwelling-house  of  the  owner.^  We 
ue  here,  bew^ever,  approaching  a  question  of  pleading,  which 
does  Dot  belong  to  tlie  present  discussion.' 


'  And  MS  AnonjmonB,  3.  Eet  84. 

*  Castle'i  csM,  1  Hale  P.  C.  fiC& 
'  Se«  sDte,  S  169. 

<  1  Hawk.  P.  C.  Ctirw.  Ed.  p.  134,  %  !1,  2S ;  £  East  P.  C.  492 ;  Kex  v. 
Brown,  2  East  P.  C.<t93 ;  1  Hale  P.  C.  CSS. 

*  The  State  v.  Sliaw,  SI  Maine,  623.  And  »ee  lU^.  v.  GUbert,  1  C&r.  & 
E.  84 ;  F«(^  ti.  Tttjlor,  2  -Mioli.  250. 

■  Stedman  n.  Cnne,  11  Mel.  395 ;  Box  e.  Bailejr,  1  Moocl^,  S3.  See  also 
iMgdon  e.  Fire  Department,  IT  Wend.  234;  Dale  v.  The  State,  27 
Ala.  31. 

'  Bex  V.  IVqahair,  1  Leach,-  4th  ed.  437,  2  Eaat  P.  G.  606,  780 ;  Bex  v. 
BogaM,  1  Leaah,  4l]i  ed.  88,  2  £a«t  P.  C.  508.  But  a  mere  Bleeping  in  a 
Toom  doe*  not  make  it  a  dwelling-house  at  alL    Ante,  §  166. 

■Bsxf.BalI,lUood7,  80;  Leev.  Gaiuel,  Cowp.  1,  8.  And  see,  as  ms- 
tlining  the  same  point,  Anon^moua,  J.  EeL  83,  84 ;  Bex  v.  Taylor,  Buss.  & 
1^.418. 

*  See,  aa  to  who  ahall  be  ^1^^  to  be  the  possessor  of  the  dweHin^house, 
Bex  V.  Hawkins,  2  East  P.  C.  COl ;  Bex.  v.  Picket,  2  East  P.  C.  601  \  Bex  v. 

TOUI.  19  [217] 
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§  172  d.  These  views  aa  to  the  ineaiiiDg  of  the  word  dwell- 
ing-house may  seem  too  much  extended ;  but  the  question 
often  arises,  and  the  anthorities  upon  it  are  unfortunately  not 
all  clear.  It  ia  by  no  means  solely  a  question  of  etatutoiy 
interpretation ;  it  enters  widely  into  the  common  law  of 
crimes ;  indeed  it  is  principally  one  of  the  common  law. 

§  173.  Bouse.  This  word  includes,  as  we  have  seen,^  what- 
ever the  word  dwelling-house  or  manBlon-hoQBe  does,  and 
something  more ;  and  it  is  the  proper  term  in  indictments  for 
arson.  There  are  statutes  against  arson,  however,  which  emr 
ploy  the  term  dwelling-house ;  ^  and  the  same  term  must  therff- 
fore  be  used  in  indictments  under  them.'  How  much  broader 
the  word  house  is  than  dwelUng-house,  the  authorities  do  not 
define;  but  the  former,  in  a  statute  prescribing  the  qoalifica- 
tions  of  voters,  was  held  to  include,  as  the  latter  would  not,* 
a  building  entirely  completed,  intended  for  habitation,  but  not 
yet  actually  so  used.*  If,  however,  it  were  not  finished  for 
'uae,^orwere  not  built  for  habitation,' it  would  not  be  deemed 
in  law  a  house;  and,  if  it  were  finished,  whether  it  Would 
be  arson  to  burn  it,  before  persons  had  slept  within  its  walla, 
is  a  question  upon  which  the  books  appear  not  to  have  dis- 
tinctly enlightened  us.^    6o  the  burning  of  a  bam  wiUi  hay 


UaTDord,  3  Eaat  P.  C.  SOI ;  Bex  v.  Jones,  1  L«aoh,  4th  ed.  637,  S  £ut  £, 
C.  SOii  Tfae  State  v.  Curtia,  4  Dev.  &  BftL  332.  « 

>  Ante,  §  164. 

*  People  f.  Cotters],  16  Johne-llfi;  Beg.  o.  Fletclier,  a  Car,  &E.  SIS. 

*  Hm  State  e.  SutcliTe,  4  Strob.  SJi. 

*  Ante,  S  166. 

*  DKniel  v.  Conls&ig,  7  Man.  k  G.  113. 

*  Elmore  D.  St  Briavells,  8  B.  &  C.  461, 3  Uoad/&  B.  6l4,«spUined  in 
Dame)  e.  Coubliiig^  7  liaa.ii  G.  182;  Beg. «,  Englaavl,  1  Car.  &  E.  fi33; 
Tbe  State  v.  McGowan,  30  Conn.  346;  Sunum  v.  Darley,  14  U.&  W.  181. 
No  doubt,  bowever,  snch  a  building  would  pa»  bf  the  word  bouse  in  a  deed 
or  wiU.    See  ante,  g  164. 

'  Beg.  v.  England,  1  Car.  &  S.  5S8. 

■  See,  bowever.  The  State  v.  McOowan,  Elnnore  v.  Si  Briavells,  Dan- 
iel V.  Coulsting,  and  Sumtan  v.  Darie^,  supra. 
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and  grain  in  it,  thongb  not  parcel  of  the  manaion-house,  is 
anon  at  common  law;'  but  we  have  no  decisions  that  the 
word  honse,  in  the  indictment,  wonld  alone  sufficiently  de- 
veiibe  such  a  barn,  and  it  seems  it  would  not.^  A  prison  or 
eonunon  jail  also,  we  have  already  seen,^  is,  wben  inhabited, 
both  a  dwelling-hoase  and  a  house>  In  arson,  as  in  burg- 
lary, the  word  honse  **  extends  at  common  law,  not  only  to 
ibe  very  dw^ing-house,  bnt  to  all  outhooses  whidr  are  parcel 
tb^reof,  though  not  adjoining  thereto,  nor  under  the  same 
roof."  *  One  method  of  determining  whether  an  ontfaonse  is 
parcel  of  the  dwelling-honse  has  been  held  to  be,  to  inquire 
whether  the  burning  of  it  wonld  endanger  the  main  struc- 
ture.' Probably,  however,  the  distinctionB  mentioned  und^r 
the  word  "  dwelling-hoase  "  apply  fully  in  the.se  cases  of  out- 
buildings, considered  as  to  whether  they  belong  to  the 
"house;"  though  the  point  Beems  not  qnite  clear. 

§  174.  Castle.  What  are  the  nature  and  extent  of  the 
habitation  in  which  a  man  and  his  goods  are  ordinarily  pro- 
iected  fh>m  eeionre,'  is  not  well  d^ned ;  bat  we  may  cor- 
,dnde,  that  the  habitation  is  the  same  as  the  dwelling-house 
in  barglary.^  An  old  case  decides,  that  a  bam  without,  the 
fcortilage,  not  parcel  of  the  mansion-hoase,  may  be  broken 

•  1  Hale  P.  C.  G6T ;  Sampson  v.  Commonwealth,  5  Watta  &  S.  S85 ;  Bex 
*L  Beoder,  4  Cu.  &  P.  24S. 

■  H3«i  V,  Shrewsbury,  3  East,  457.  Aa  to  a  ochool-hotue,  ue  Wallace  t. 
TovDg,  5  T.  B.  Uonr.  156. 

'AD»e,f  196, 1S6. 

•  Bex  i>.  DonnaTaD,  1  Leach,  4th  eO.  69,  2  EostP.  C1Q90;  aiite,S  12S, 
note. 

'  !  East  P.  C.  1020 ;  Hiles  v.  Shrawsbai?,  S  Eaat^  4(7 ;  4  Bl.  Cora.  I!l. 
And  see  The  State  v.  Sandy,  3  Tred.  S70 ;  The  State  v.  Teirr,  4  Der.  & 
Bat  185 ;  Tlie  State  v.  Stewart,  E  Conn.  47 ;  Cbapman  v.  Conmumwealtli, 
6  Whart.  497. 

■  Gage  V.  Shelton,  SRicb.  942. 

MBl.  Com.  223;  Curtis  n.  Habbard,  1  Hill,K.  Y.  3S6,4  HiU,N.T.497; 
Semajne'fl  i-aae,  6  Co.  Sl.Telr.  Met  Ed.  28, 1  Snuth  Lead.  Cos.  S9,  BrOom 
htg.  Hki.  2d  ed.  331 ;  1  Eart  F.  C.  821. 

•  Ante,  S  164-172. 

[219] 
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Open  by  the  officet ;  bat  the  jadgea,  the  report  adds,  were  all 
agreed,  that  if  it  had  been  parcel  it  could  not  have  beea 
broken.'  Though  this  case  has  been  partly  misunderstood 
byViaer'  and  aome  others,'  we  may  infer  from  it,*  from  the 
reason  of  the  law,  and  from  the  fact  of  the  rale  in  burglary 
having  been  referred  to  as  furnishing  a  parallel  in  other 
particulars,^  that  the  habitation  is  the  same  in  both.  Thus, 
whatever  would  be  a  breaking  in  burglary,  as  lifting 
the  latch  of  a  door  with  no  other  &stening,'  or  obtain- 
ing an  entrance  by  falsehood  and  craft,^  is  a  breaking  here ; 
and  the  same  protection  continues  during  the  temporaiy  ab- 
sence of  the  occupant.^  But  there  is  one  difference;  for  burg- 
lary may  be  committed  in  breaking  inside  doors  after  an 
entry  lawfully  made;"  while,  if  an  ofEcer  with  a  writ  is 
properly  in  the  castle,  he  is  entitled  after  demand  to  force 
open  inner  doors.^  So  there  are  various  rales,  as  to  when 
an  officer  may  break  into  a  dwelling-house,  and  when  not, 
having  no  analogy  in  the  law  of  burglary." 

^  175.  Outhouse.  This  word  is  sometimes  found  in  stat- 
utes against  arson,  larceny,  and  housebreaking.  An  outhouse 
is  a  building  subservient  to,  yet  distinct  from,  the  principal 


■  Fenton  r.  Brawn,  1  Eeb.  G9S,  Sid.  1S6. 

■  19  Vin.  Ab.  432. 

*  Burton  D.  Wilkiiuon,  18  Tt  186,  189. 

*  Saggeity  v.  Wilber,  16  Jo)m&.  2S7, 

*  Lee  17.  Gansell,  Coirp.  1 ;  Curtis  v.  Hubbud,  1  Bill,  H.  T.  S36. 

*  CurtiB  t>.  Hubbud,  1  HiU,  N.  T.  336,  i  Hill,  N.  Y.  437 ;  People  i 
banl,  24  Wend.  3S9. 

'  Parke  D.  ETana,  Hob.  62;  pMt,  g  190. 

■  Cnrtii  V.  Hubbard,  4  Hill,  N.  T.  4S7. 

*  1'  Hawk.  P.  C.  Curw.  Ed.  p.  181,  g  6. 
"  Lee  s.  Gamel,  Cowp.  1,  6,  7  ;  Broom  Leg.  Max.  2d  ed.  323 ; 

tr.  Craoe,  11  MeL  295;  The  State  0.  Thackman,  1  Bay,  338;  Hubbard  v. 
Uack,  1 7  Johni.  127  ;  WiUianu  v.  Spencer,  6  Jobns.  352. 

*■  See,  as  to  tbese  roles,  De  Grafienried  v.  Mitchell,  3  McCord,  S06 ; 
Walker  v.  Foi,  2  Dana,  404  ;  Curtis  v.  Hubbard,  1  Hill,  N.  Y.  336  ;  The 
State  V.  Thacknum,  tapn\  Piatt  f.  Bromi,  16  Pick.  5S3;  Eeitli  tr.  Johnson, 
1  Dana,  GOV;  Oystead  v.  Shed,  13  Ma».  920 ;  Uslej  v.  Kichob,  12  I1ck.270. 
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mansioQ'bouse,  located  either  within  or  without  the  curtilage. 
The  term,  therefore,  Includes  all  those  minor  erectiona  which 
contribute  to  the  purpose  of  habitation,  whether  in  law  a  part 
of  the  dwelling-house  or  not ;  ^  but  none  that  are  either  not 
contributory  or  too  remote.'  And,  though  a  rude  structure,, 
as  a  thatched  pigaty,  may  be  an  outhouse,  yet  the  structure 
must  be  in  some  sense  a  complete  building.^  And  there  are 
sfatntea  in  which  the  word  seems  to  have  taken  a  meaning 
more  broad  than  above  stated.  Thus,  it  having  been  made 
sm  offence  in  Alabama  to  play  at  cards,  in  any  "outhouse 
where  people  resort;"  the  court  decided,  that  an  unoccupied 
storehouse,  constituting  one  of  a  continuous  line  of  buildings 
fronting  on  the  street^  was  within  the  statute.* 

§  176.    Building.     The  word  building  does  not  require  the 


■  The  State  v.  Brooks,  4  Conn.  446 ;  Sex  t>.  North,  2  East  P.  C.  1021 ; 
Reg.v.Wlute,  2Crawf.  iDixaC.  479;  Rex  p.  Winter,  Rnss.  &  Ry.  296; 
Bex  V.  Stalikn,  1  Moody,  398  ;  Beg.  ».  Jones,  I  Car.  ft  E.  SOS,  2  Moody, 
906.  And  we  Jonu  v.  Hongeribrd,  4  Gill  &  J.  403  ;  Hiles  ».  Shrewabuiy, 
3  Eut,  457. 

■  Rex  r.  Hanglitoii,  6  Car.  k  P.  555 ;  Rex  v.  f^rrot,  6  Car.  &  P.  402 ; 
Shnwre  v.  8L  BriaveUs,  8  B.  &  0,  461 ;  Aoonymotu,  1  Lemn,  8 ;  Rex  v. 
EQkm,  1  Moody,  336 ;  Bex  v.  Woodwud,  1  Moody,  S23,  825 ;  The  Stale 
9.  Bailey,  10  Cono.  144,  OTermliag  The  State  v.  O'Brien,  2  Root,  516.  In 
Hie  State  V.  Bro(^  4  Conn.  446, 44S,  449,  one  of  the  jud^hoireTer,  after 
■ojinSi "  *  bam  a  an  outhooee,  and  not  the  less  m  because  it  is  eo  remote 
from  the  mannim  h''iiirn  as  not  to  be  deemed  parcel  of  it,"  added  :  "  Its  coo- 

'   ^tn^  or  remeteoees  entere  not  into  the  idea  nhetfier  it  is  an  outhoase,  but 
merely  into  the  qucstjon  whether  it  is  parcel  of  tlie  mausion." 

*  Bjtg.  V.  Janes,  2  Moody,  308, 1  Car.  &  E.  SOS ;  Rex  v.  Ellison,  1  Moody, 
SS6;  Bex  D.  Stallion,  1  Moody,  398;  Sex  v.  Parrot,  6  Car.  &  F.  402. 

*  Swallow  D.  The  State,  30  Ala.  30.  As  to  what  is  a  "  stable,"  sea  Rex  v. 
Baoghtoo,  5  Can.  &  F.  555,  Reg.  v.  Cooley,  2  Moody  &  B.  475  ;  an  "  erec- 
tion," Reg.  e.  'Vniittingham,  9  Car.  &  P.  234 ;  a  "  cottage,"  Bex  v.  Fattla,  1 
Stra.  405;  "premises,"  Swan  v.  The  State,  11  Ala.  G94  ;  The  State  v. 
Blade,  9Ired. 279;  Downmanv.  The  State,  14  Ala. 242;  "  appurtenances," 
C(»unouwealtli  v.  Eastabrook,  10  I^ck.  293 ;  "  ahed,"  "  erectian  used  in  car- 
tying  on  trade,"  Reg.  c.  Amos,  Temp.  &  M.  422,  2  Den.  0.  C.  65,  15  Jur. 
90,  20  Law  J.,  N.  e,  M.  C.  103, 1  Eog.  L.  8t  Eq.  692  f  Beg.  p.  Cooley,  2 
Moody  &R.  475. 
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stroetnre  to  be  edtiirly  finished.^  And  the  obaemition  has 
been  made,  tbat "  the  qaestkin,  wbetfaer  the  state  of  the  Btnu> 
tare  and  its  progress  towaids  completioa  be  snch  as  to  con- 
stittrte  a  boUdlag  is  a  qnestion  of  fact,  to  be  snbntiiitod  to  the 
jory  nnder  proper  instmctiona  of  the  conrt''^ 

§  177.  Warehotue.  This  word,  in  its  popnlar  aeceptation, 
agnizes  ah  apartment  or  building  for  the  temporary  depoatt 
of  goods ;  and  the  same,  according  to  the  bdtter  opinion,  is 
Its  l^;al  meaning.^  Therefore  a  cellar,  In  which  are  piA 
goods  intended  for  removal  and-eale,  has  been  held  to  be  a 
■warehouse.* 

§  178.  Storehouse.  Of  a  similar  meaning  to  warehouse  is 
the  word  storehouse.  In  North  Carolina  tt  was  held  to  in- 
elude  a  building  In  which  goods  are  kept  by  a  retail  dealet 
for  sale.^  The  Alabama  court  decided,  that  the  upper  room 
in  a  honse  of  two  rooms,  one  above  the  other,  accessible  only 
by  a  flight  of  steps  leading  to  it  on  the  outside,  and  used  u 
a  sleeping  apartment  by  one  of  two  proprietors  of  the  house, 
who  joio^y  retailed  spirituous  liquors  in  the  lower  room,  wu) 
within  the  statutory  prohibition  of  gaming  at  a  storehouse  for 
retailing  spirituous  liquors.' 

§  179.  Shop  —  Store,  The  words  shop  and  store  are  neariy 
Alike  in  meaBin^;  indeed  they  eoem  to  have  been  some- 
times regarded  aa  equivalents  for  each  other,  signifying  ft 


1  Commonwealth  o.  Squire,  1  Met.  Z&S;  Bexv.Womll,  7  Car.&P.9U> 

*  Commonwealth  v.  Sqair«,  nipn.  Se«  fm-thor,  tm  to-what  is  t,  bnQ^ng, 
Hex  V.  Norm,  Sow.  &  Rj.  69 ;  B«x  v.  Parinr,  1  Leu^  dlh  sd.  320,  mto, 
BEutF.  C.  69S;  Rex  >.  HiekmM.t  Leach,  till  ad.Sl8,  3  £utP.  G.S»l 
Langdon  v.  Fir«  Departtncot,  17  Wend.  3S1.  ' 

*  See  Owen  v.  Bof  le,  22  IbJne,  17. 

'  RegnHiU,2Uoody&R.US.  Centnt,  Bex  n.  Godftaj',  S  Eeit  P.  C 
i642,  1  Leach,  4t}i  ed.  287. 

'  The  State  v.  Sandy,  8  Ired.  5701.  . 
'*  JohiMon  V.  The  State,  19  Ala.  627.  ' 
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l^&ce-wlmre  goodi  aie  kept  for  sale.^  Bnt  the  New  Hamp* 
stare  oonrt  held,  tiiat  tbey  are  not  exactly  eyDonymons,  ob* 
aeiviag :  "We  nanaily  nnderstand  by  the  woid  *  store '  8 
^ce  ^T-facra  goods  are  exhibited  for  sate ;  but  we  do  not  al^ 
ways  mean  a  store  when  we .  osa  the  word  sbc^."  *  Accord* 
in^y  a  blacksmith's  shop  has  been  held  to  be  a  sbop.^  And 
die  Gonneotiadt  court  has  erea  decided,  that  the  cabin  of  a 
Tcssel  may  be  <|a  jAop  wherein. goods,  wares,  and  merchan* 
iBie  are  deposited;"  bat  this  opinion. has  been  disapproved 
of  by  some  of  tiie  jndges,  and  probably  if  the  question  -wen 
new.  it  wDoLd  not  be  so  held.* 

(180.  Jam — Tavern — Hotel  —  Snue  of  EtOertainmetU. 
There  is  some  old  learning  from  which  a  distinctioQ  may  be 
dtawn  between  an  inn  and  a  tavern,  and  between  each  of  - 
these  and  a  hotel.  But,  although  inn  is  the  more  technical 
and  exact  l^al  word,  yet  hotel,  inn,  and  tavern  seem,  in  mod- 
em usage,  both  English  and  American,  to  signify  substan- 
fiaUy  the  same  thing;  all  three  being,  in  statutes,  equivalents 
for  one  another.^  Whether  they  can  be  used  as  equivalents 
in  pleading,  may  perhaps  be  a  dlfTerent  question.*  It  has  also 
been  held  in  Georgia,  that  the  words  "  tavern  "  and  "  house 
of  entertainment,"  as  employed  in  the  act  of  1791,  are  synonr 
ymoua ;  meaning  the  same  as  inn  at  common  law.^  An  inn 
is  a  place  for  the  general  entertainment  of  all  travellers  and 


'    'Banlii>.  The  State,  18  Conn.  432;  Bex  t>.  Stone,  1  Leac1i,4tli  ed.  334,  ' 
t  £ut  P.  C.  643  i.  Beg.  V.  S&ndere,  B  Or.  S(  P.  19. 

■  The  Slate  v.  CanDey,  Id  N.  U,  IBS.  And  lee  Conmioiiwealth  e.  Lind- 
itf^lDtSim.  153.;  Comnwnirenllli  v.  McMoni^Ie,  1  Mam.  617. 

'  B^.  V.  Choier,  1  Car.  &  E.  17S,  OTermliog  B^  v.  Sanders,  aaprai 
.   *  The  Stkta  v.  Carrier,  S  Day,  131 ;  Bax  tr.  H&mphrer,  1  Boot,  63.    M 
.lo&e  meaning  of  die  words  "coonting-hoaae,''  aee  Beg.  v.  Potter,  S  Den. 
C.  C.  !3S,  15  Jut.  4S8,  20  Law  J.,  H.  B.,  M.  C.  110,  i  Bng.  L.  &  £4.  676. 

*  Han  c  The  Sute,  4  Harring.  Del.  183, 140 ;  Oreneera  Catam  Foiat  e. 
'WanMr,^HilI,.B.  T.  IW,  IM,  1&7;  Sanr.UTBiO.  Tarem;  Webitei 
IKct  Hotel. 

*  And  Ke  Jonei  t>.  OBbora,  2  Chit  484. 

*  Boniwr  ■>.  Welbcan,  7  6a.  286. .     . 
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strangers  who  apply,  paying  a  enitable  compensation.  It 
may,  bat  need  not,  be  for  the  accommodation  also  of  their 
horses  and  carriages.'  Yet  a  coffee-house  is  not  an  inn;' 
neither  is  a  bouse  for  private  lodgers;*  nor  one  for  entertain- 
ing company  occasionally,*  as  at  a  watering-place  during  8 
portion  of  the  year.'  A  man,  to  be  a  tavern-keeper,  need  not 
sell  intoxicating  liqnor;  though,  on  this  question,  the  Ohio 
court  was  divided,'  and  the  majority  of  the  South  Carolina 
jndges  once  decided  the  other  way.^  A  sign  is  not  essential 
to  an  inn.* 

5  181.  Public  Plctce.  In  some  of  the  States,  there  are  stat- 
utes against  gaming  at  any  public  place.  The  Alabama  words 
are :  "  If  any  person  shall  play,  at  any  tavern  or  inn,  or  store 
for  retailing  spirituous  liquors,  or  house  or  place  where  spirit- 
nous  liquors  are  retailed  or  given  away,  or  in  any  publio 
house  or  highway,  or  at  any  other  public  place,  or  at  any  ont- 
honse  where  people  resort,  at  any  game  or  games,"  &&•  And 
the  question  has  been  often  discussed,  what  is  the  meaning 
of  the  term  •*  public  place."  Evidently  the  relation  which 
these  words  sustain  to  the  other  words  of  the  -same  statute 
may  have  some  influence  to  settle  their  meaning.'"  And  the 
rule  of  interpretation  already  mentioned,"  requiring  the  gen- 

>  Thompson  v.  Lacy,  3  B.  &  Aid.  283 ;  Dickerson  o.  fiogeis,  4  Hnmpb.- 
179 ;  Rex  v.  Iveiu,  7  Car.  &  F.  213 ;  Fell  t>.  Eoight,  8  M.  &  W.  2E9 ;  KWh 
e.  Uildebrand,  9  B.  Honr.  72 ;  Stoiy  Bdlm.  g  47S ;  %  Kent  Com.  595. 

*  PiU  V.  Laming,  <  Camp.  73,  76. 

»  Parkhurst  v.  Foster,  1  Salk.  887,  Garth.  417. 

*  The  State  d.  Mathews,  %  Dev.  &  Bat  424. 

•  Bonner  v.  Welborn,  7  Ga.  Z98  ;  Kistea  v.  Hildebrand,  9  B.  Monr.  72. 

•  Curtis  V.  The  State,  6  Ohio,  321. 

'  The  Slate  v.  Chambljss,  Cheves,  220.  See  The  State  t>.  HIz,  S  Dev. 
116;  The  State d.  Clond,  6  Ala.  G28. 

•  Parker  d.  Flint,  Holt,  3G6. 

*  Coleman  v.  The  State,  13  Ala.  602.  The  language  of  the  statute  u 
stated  in  the  later  case  of  Windham  v.  The  State,  26  Ala.  69,  difien  some- 
what thoDgh  not  material!)'  from  this. 

»  Ante,  §  66, 149  et  ae^. 
"  Ante,  S  149 «. 


Digitized  by  GtXlgle 


OBAP.  zul]      pabticolab  \rasj>&  and  pheases.  4 18^ 

enl  texma  to  be  bo  limited  aa.  not  to  inchide  the  epecL&c— r 
stated  by  an  American  court  to  be,  that,  "  when  a  genetic 
knu  employed  in  s  atatate  ia  aacceeded  by  one  more  definite 
in  ita  meaning,  it  ia  neceaaary  in  an  indtctnient  predicated 
QpoD  such  statDte  that  the  latter  term  should  be  used,"  ^  — 
has  been  applied  to  the  provision  now  under  consideration. 
So  that  a  highway,  being  Bpecifically  mentioned,  is  not  in- 
cluded in  the  more -general  term  of  public  place.'  The  same 
Ksult,  let  va  observe,  wight  seem  also  to  follow  irom  the  use 
of  the  word  **  other."  But  a  neighborhood  load,  not  being  a 
highway,  may,  under  the  other  requisite  ciicamatances,  be  a 
public  place.*  In  considering  whether  a  particular  locality 
is  a  public'i^aoe  or  not,  the  courts  look  at  it  in  respect  to  the 
maoDer  in  which  it  was  need  at  the  time  of  the  alleged 
Q&ace.  Thus,  if  a  village  storebouae  to  which  people  resort 
&rtfae  purchase  of  goods,  or  a  shop  in  which  medicines  are  . 
Kild,  is  locked  np  at  night,  it  then  ceases  to  be  a.  public  place 
vithin  the  statnte,  thougb  it  was  such  during  the  day.^  And 
the  geaeral  priotuple  seems  to  be,  that  the  place  must  be  one 
to  which  people  are  at  the  time  privileged  to  resort,  without 
ui  invitation.^  .  There  must  also  be  a.  publicity  about  it ;  for 
p^sous  concealed  gaming  in  bushes  and  briars,  though  on 
land  owned  by  the  county  for  supporting  its  poor,  are  not  in 
a  pnblic  place."    On  the  other  hand,  any  place  may  be  made 


*  The  State  w.  Fluniet,  2  Stew.  II.  Tbia  rule  would  seem  to  have  been 
btterlj  discarded  in  Eagtand.  Beg.  n.  McCulley,  9  Mood;,  S4,  2  Lewin, 
272.    And  KO  port,  g  204. 

'BuAr.  The  State,  18  Ala.  415,  s.  P.;  Windham  t>.  The  State,  26  Ala. 
«9;  McCaolej.v.Tlie  State,  28  Ala.  135. 
'  MHb  V.  The  State,  20  Ala.  86.    - 

*  Commonwealtb  n.  Feazle,  8  Grat.  585;  Clarice  t>.  Tbe  State,  12  Ala. 
493 ;  Windsor  v.  Couunonwealth,  i  Leigli,  680.  And  sea  Itoqaemore  v.  The 
Stale,  19  Ala.  628. 

*  Claire  f .  The  State,  supra ;  Boquemore  o.  The  State,  sapra ;  Buidine 
h  The  State.  25  Ala.  60 ;  Stierrod  e.  The  SUte,  25  Ala.  Tg. 

**  Commonwealth  v.  Taodioe,  G  Grat  683 ;  Bjthwood  v.  Tbe  State,  20 
Ala.  47.     See  also  South  v.  The  State,  23  Ala.  SB. 
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public  by  a  temporary  assemblage;'  and  the  exclnsioQ  of  a 
few  persons  la  not  alone  sufficient  to  prevent  its  being  snch^ 
Moreover  "  we  must  look  at  the  character  of  the  piece,  the 
manner  of  ingress  to  it,  and  the  namber  of  persons  that 
assemble  there." '  A  steamboat,  for  example,  is  a  pnblic 
place.* 

§  183.  Flaniation.  This  word,  occnrring  in  the  statutes  of 
some  of  the  States,  has  been  defined  to  ipean,  as  in  common 
parlance,  "  any  body  of  land  consisting  of  one  or  several  ad* 
joining  tracts,  on  which  is  a  planting  eetaUbthment"  * 

§  183.  Bridge.  Pfecisely  how  far  the  legal  character  of  a 
bridge  requires  that  water  flow  uoder  it,  may  not  be  entirely 
clear;  but  the  water  need  not  How  daring  all  seasons  of  the 
.  year.  Bspeoially  if  there  is  one  stnictore  having  several  archefi 
tlie  whole  stroctare  may  be  deemed  in  law  a  bridge,  though 
tinder  some  of  the  arches  the  water  passes  only  at  flood  times,' 
In  New  Jersey  the  conrt  held,  that  the  word  bridge,  as  used 
in  a  statute  of  the  State,  includes  not  only  ^e  erection  acroaa 
the  stream,  bat  its  abntments  also ;  so  finished  that  travellert 
may  safely  pass  thereon.^ 

§  184.  Biver.    A  river  is  a  stream  of  flowing  water,  of 


>  CampbeUihThe  Sute,  17  Altt.  3ES.  See  Taflor  n  Hm  State,  28  Ah. 
15. 

'  Campbell  e.  The  St&te,  snpm. 

■  Coleman  v.  The  State,  SO  Ala.  SI. 

*  Coleman  (1.  The  State,  13  Ala.  603.  ForfnrdierilluitraticHiiof  what  ii 
a  public  pl&cc,  Me  Farmer  d.  Commonwealtli,  S  Leigh,  741 ;  Walk«r  v.  Ccoi* 
moawealth,  2  Va.  Cas.  S16;  Flake  r.  Tlie  State,  19  Ala.Sfil;  ShihagAv. 
The  Slate,  >  Teuw,  4SU. 

>  Thts  State  v.  Blytbo,  3  MoCord,  S6S.  See  also  Sanderiin  >.  The  State, 
8  Humph.  31S. 

•Reg.  IT.  IterbrBhire,2Q.B.  74S,  lGale&D.97,  6Ja^.438,•adtiwaIl•' 
thoFit)eB  there  cited.    See  Bez  t>.  Oxford^liire,  1  B.  &  Ad.  389. 
'  Sussex  V.  Strader,  8  HarriMn,  lOB. 
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greater  magciitudq  than  &  rivulet  or  brook.  It  may  .be  navi- 
gable or  not ;.  the  public  may  have  rights  over  it,  or  it  may  be 
purely  private  pro|>erty;  may  arise  from  streams,  or  constt- 
tate  the  outlet  of  a  lake  ;  bear  the  appellation  of  river,  or  be 
knawo  by  some  other  word,  —  these  parttcnlara  not  being 
material  to  itis  legal  character  as  a  river.' 


III.    IXe  77ii»ff  Done. 

^  1B5.  CSMr— ZTltennj*.  These  words  occur  frequently  in 
the  law  of  forgery,  connterfeiting,  and  the  like ;  meaning, 
mbstxntiaUy,  to  ofler.  K  one  offeia  another  a  thing ;  as,  for 
Ipttance,  a  forged  instmment  or  a  piece  of  coanterfat  coin, 
intending  it  shall  be  received  as  good ;  he  attars  it,  whether 
tlie  thing  ofiered  is  accepted  or  not.  It  is  said,  that  the  o&r 
need  not  go  as  far  as  a  tender."  Bat,  to  cofistitnte  an  atter* 
ing,  them  miHt  be  a  complete  attempt  to  do  the  particular 
tot  -the  law  foibids ;  ^  though  there  may  be  a  complete  oondi- 
tioDal  uttering,  as  well  as  any  other,  which  will  be  crimiaal.* 
In  an  English  ^ae  the  majority  of  the  judges  held,  that, 


'  Webster  Diet  Kver ;  Bout.  Law  Diet  Eirer ;  The  State  ».  Gilmantoii, 
UN.  H.  467.  As  to irliat  is  a  " nsvigable  BtreBm," see UuDson  c.  Hnnger- 
Ibid,  S  Barb.  SS5. 

-  *  :^.  a.  WcM^  3.  Sen.  C.  <VT8, 1  £Dg;  L.  &  Eq.  088, 1  Tenp.  &  M.  409, 
13  Jut.  136;  £ex  o.  Aracott,  8  C.  &P.40S;  Beg.  v.  Ion,  !  Den.  C.  C.  4Td, 
UEng.  L.  &Eq.  656;  Reg.  v.  Badford,  1  Car.  &  K.  707;  Rex  v.  Hartiii, 
1  Hood7,  483,  7  Car.  &  P.  M9  ;  United  Stotee  v.  Uitebell,  Bald.  S6G ;  Reg. 
h  SMSatAi  1  Daa.  Ol  a  U;  People  a.  Brigham,  2  Mich.  S50.  Said  Tag. 
imtj  0.  J.,  in  Conuuojvweahk  v.  Searle,  2  Bian.  892,  839,  "  To  utter  and 
pnUiik  h  to.  dedaio  at  vmwk  dirtfctlr  or  indirecdj,  hj  wcrds  or  actiona, 
that  a  note  is  good.  To  offer  in  pajmeot  would  b«  au  uttering  or  pnblish- 
u^;  but  It  is  mA  paned  aniil  it  ii  recei*^  bf  the  penon  to  whom  it  ia 
offered."     See,  however,  Bex  v.  Shukard,  Rubs.  &  R7.  200. 

'  See  aKl  itcnipaK  Keg.  v.  Loeghrao,  8  Cr«w£  &  Due  C.  C.  B38 ;  Bex  v. 
CoUicott,  Boat.  &  E^  Ht,i  TauBt.  800 1  Beg.  v.  H^wood,  2  Car.  &  E.  SA! ; 
He  Stale  v.  Beeler,  1  Brev.  482. 

*  Beg.  V.  Cooke,  8  Car.  &  F.  S82 ;  Bex  0.  Birkett,  Bass.  &  By.  S6. 
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wbsre  a  man  gAvehis  BerraDtforgedfltampRtabe  dslircKd  to- 
anotherpaBon  in  another  ooaaty  (the  fact  being,  fitattJuBei* 
vant  waa  himself  innocent  in  the  matter),.ibs  o&ncei>f  attacc 
ing  the  stamps  might  be  deemed  to  have  been  done  at  the 
place  where  the  aervant  -took  tfaem.'  TMb  point  ib  donbtlal 
on  prininple ;  because  the  master  did  not  mean  -the  servsat 
shoold  receive  ae  for  faimaelf  tbe  stamps,  and  «o  they  were  d& 
more  pnt  off  to  faim  than  if  he  had  been  an  inanimabe  object 
owned  by  the  master.  At  the  same  time,  there  seems  to  be 
gtouud  for  considering  tbe  act  of  delivering  the  forged  atam^ 
to  the  servant  as  an  indiotable  attempt  to 'dieat  the  other  par*' 
son ;  though  hardly  amounting  to  an  nttedi^ 

^  186.  Put  of.  The  words  "  pay  or  put  off,"  in  a  statute, 
an:  Jioi  satisfied  by  a  mere  nttenng,  or  by  a  tender;  -&^ 
mast  bs  ao  aoceprianoe  also.  Tberefors,  v^isrej  cOnnteiieit 
coin  had  bam  «bsigained  away  and  counted  out,  bnt-.thd 
transfer  was  not  complete  when  the  .  guilty  persoa  mar 
arrested,  the  court  held,  that  it  had  not  been  pot  off.' 

§  ltJ7.  Pauivffi  "  Paaung  "  a  paper  is  put&ig  it  off  in 
payment  or  exchange.^  '  There  must  be  a  receiving  of  it,  by 
tbe  person  to  whom  it  is  passed.^  If  there  is,  at  the  same! 
time,  an  agreement  .to  take  back  the  thing  passed,  on  its  puix; 
ing  not  to  be  good,  still  the  passing  is  complete.^  Bat  fi 
mere  pledge  of  the  thing  has  been  held,  by  the  majority  of  the . 
Tennessee  jadges,'Dot  to  be  a  passing.^  Feihaps  this  last: 
point  may  be  doobtfiil  on  .principle. 

■fl87it.     SuHo  forth  tnEindenc'e:    These  wbrds  in  a  stat- . 


'  Rex  p.  OoUioutt,,  Bu«.  &  £7.  ^IB,  4  Tanst.  SOa 

*  Rex  D.  Wooldridge,  1  Le&ch,  4th  ed.  307, 1  Eut  F.  C.  17S.    Aad  na: 
B9Z(kGilw,lMooctf^,16e;  Bex  e.  BiOmer,  IbtM.  &  %.  79, 1  Kaw  Befk 

96,  2J.e«ib,  4th«d.  918. 

*  United  Stat«a  E.  ItliWiwU,  Ba^  SSe. 

*  Ante,  §  186,  note. 

»  Perdue  v.  The  8«»te,  S  Hmnpli.  494. 

■  Geutij  D.  The  State,  3  Yerg.  451.  .    • 
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nte  r^er  to  a  jndicial  proceeding,  in  wlitcb  the  tfaing  showa 
forth  in  erideoce  ie  oiifved ;  and  they  ate  not,  therefore,  equiv> 
skot  to  the  words  ntter  and  pablish.^ 

'^  188.  Bum  —  Bttmir^.  The  word  burn  enters  into  the 
definition  of  arson  At  common  law;  and  it  occnrs  in  many 
SlatateB.  It  means  to  oonsnme  by  fire.  If  the  wood  is 
bhcfrened,  bnt  no  filxeB  are  wasted,  there  Is  no  burning;  yet 
tke  wcmd  need  not  be  in  a  blaze.^  And  the  bnroing  of  any 
part,  howerer  Bmall,  completes  the  offence,  the  same  as  of  the 
irttole.'  Tbue  if  the  floor  of  a  house  is  charred  in  a  Bingle 
]dace,  BO  as  to  destroy  any  of  the  fibres  of  the  wood,  this  is 
a  Bofficient  burning  in  a  case  of  arson.* 

^  169.  Setjire  to.  These  words  have  not  been  minntely 
defiaed,  bnt  they  mean  Bubstantially  the  same  as  bnm.^ 
There  need  not  be  a  flame  visible,^  yet  there  must  be  some 
ODnromption  of  the  wood.' 

\  190.'  Break  —  Breaking.  We  speak  of  breaking  and  en- 
tering a  dw^ng-house,  being  a  part  of  the  definition  of  burg- 
lary at  common  law ;  of  an  ofjicei's  having  no  right  to  break 
into  a  man's  casUe  to  serve  process  on  him ;  *  and  the  word 


*  The  SUte.r.  Britt,  3  Der.  122;  Tha  State  v.  Stanton,  1  Ired.  124.  As 
hi  laving  in  pontttion,  «e«  Conuflonwealth  p.  Wbitmanb,  4  Pick.  Z33  i  Com- 
iBMwealtli  V.  MoMB,  I  Man.  128 ;  Bex  v.  Bowlej,  Bum.  &  Bj.  110. 

■  Beg.  0.  BoneU,  Car.  &M.C41;  Bag.  v.  Parkar,  &  Car.  &  F.  4S ;  Bex  v. 
Stallioii,  1  Hood;,  396. 

'  ConmooirMllb  t>.  Tan  Hiaaak,  16  IdaK.  109  j  Tko  State  v.  UitcbeU, « 
lied.  350. 

*  Beg.  r.  Parker,  nipra ;  The  State  v,  Sandy,  3  Ired.  670 ;  Comntouwealdi 
ii.BeUon,ACurii.43T;  People  t>.  Cotteral,  ISJdm*.  IIG;  People  ».  Bntier, . 
t(  John*.  20S. 

'3  Bart  F.  a  1030;  Cmamonirealll)  *.  Yon  Sfaaack,  16  Man.  105.  It 
bii  been  held,  that  the  vords  "  set  fire  to  "  are  not  a  l^al  eqnivaleDt  for 
"barD,"  in  an  indictment.    Howel  v.  Commonweatth,  S  Gnt.  664. 

'Beie.  StalUoD,  1  Hood^,  898. 

'  Bex  V.  Taylor,  1  Lead),  4th  ed.  40, 2  East  P.  C.  1020. 

■Ante,$l64,lI4. 
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is.JireqaenUy  found,  in  like  connections,  in  statntea.  It  does 
not  convey  to  the  legal  mind  the  idea  of  force  and  violence : 
the  mere  lifting  of  a  latch,  and  so  opening  a  door  not  othei- 
wise  fastened ; '  or  pushing  upward  or  lowering  a  window 
aash,  which  ia  held  by  only  a  wedge  or  a  pulley  weight;' 
or  raising  a  trap-door  meant  to  be  kept  down  merely  by  its 
own  gravitation;^  or  procuring,  by  craft,*  or  by  threats  and 
intimidation,^  a  person  within  the  house  to  open  the  door ;  ia, 
in  legal  contemplation,  a  breaking.  So  the  removal  of  never 
80  email  a  portion  of  the  building,  as  a  pane  of  glass,  or  any 
part  of  a  shutter,  is  sufficient^  The  Massachusetts  court 
held,  that  cutting  and  teuing  down  a  netting  of  twine, 
nailed  at  the  top,  bottom,  and  sides  of  a  window  so  as  to 
cover  it,  and  entering  the  house  at  the  window,  are  enongfa 
in  burglary ;  though  the  window  bad  been  left  otherwise 
open  by  the  occupant  of  the  bouse.  "  It  makes  no  differ- 
ence,"  said  the  jadge,  "whether  the  door  is  barred  and 
bolted,  or  the  window  secured,  or  not ;  it  ia  enongh  that  the 
house  is  secured  in  the  ordinary  way ;  bo  that  by  the  careless- 
ness of  the  owner  in  leaving  the  door  or  window  open  the 

>  J.  Kel.  67 ;  Bex  c.  Gray,  1  Str&.  481 ;  Reg.  t>.  Wheeldon,  6  Car.  &  P. 
747;  The  State  o.  WUson,  Coxe,43e;  Cuftia  n.  Hubbard,  1  Uill,  N.  Y. 
83S,  4  Hill,  N.  y.  4S7.  And  see  The  State  d.  Kevbefpo,  2G  Maine,  500; 
ante,  S  174. 

'Rex  V.  Haines,  Bon.  &  £7.45 1;  Bex  r.  H^,  Bum.  &  Bjr.  956 ;  and  see 
Bex  V.  Bobinson,  1  Mood^,  827 ;  Bex  v.  MeEunicy,  Jebb,  99 ;  B«z  «. 
Bailejr,  Biua.  &  B7.  841,  1  Ueody,  KS;  Reg.  v.  Bird,  9  Car.  &  F.  44. 

*  Kez  t>.  BiueeU,  1  Uoody,  B77 ;  Bex  v.  Brown,  S  East  P.  C.  487, 2  Leach, 
iih  ed.  1016,  note.  But  if  fastening!  aie  intended  to  be  pot  apoD  a  trap- 
^M>r,  it  haa  been  held  that  lifting  it  up  ia  not  a  breaking.  Bex  tr.Lawraace, 
*Car.&P.!Sl.  ADdieeRBEti.  CallaD,  Bum.  &B7. 157;  Hunter  *.CMn- 
nonwealdi,  7  Grat  «41 ;  BoHoe  Crim.  Et.  S41. 

•Pai^v.  Bvaos,  Hoboes ;  Bex  i.  Hawkiui,  1  Bwt  P.  C.  48& ;  Dncher  •. 
Tbo  SlaU,  18  Ohio,  308 ;  Bex  v.  Biglej,  1  Crawl  k  Dix,  C.  C.  30S.  B«t 
•ee  The  State  v.  Ueary,  9  Ired.  46S. 

*  Bex  V.  Swallow,  1  Bow.  Crimes,  Grea.  Ed.  799. 

*  Bex  t>.  Peikea,  1  Car.  &  P.  800 ;  Beg.  v.  Bird,  9  Car.  &  P.  44 ;  Anonj' 
moos,  Anderton,  115 ;  (^bbons'a  case,  Foster,  107 ;  Bex  v.  Bailey,  Bun.  k 
By.  341,  I  Moody,  33 ;  Bex  v.  Davia,  Bow.  ft  Bj-.  499 ;  Bex  v.  ^aghe^  1 
Leach,  4th  ed.  406,  3  East  F.  C.  491. 
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party  accased  of  burglary  be  not  tempted  to  enter.  Shotting 
the  window  blinds  and  leaving  tbe  windows  open  for  air  ia  a 
common  mode  of  closing  a  honse  ii#the  warm  season ;  if  tbe 
blinds  are  forced,  it  ia  a  breaking."  ^  Bat  if  a  door  or  window 
is  open  a  little  way,  it  is  not  breaking  the  bonse  to  push  it 
farther  open.'  And  the  thing  displaced  must  bet  part  of  the. 
freehold.'  As  the  chimney,  however,  is  not  intended  to  be 
«hat  at  all,  an  entrance  there  is  a  breaking,  thoa^  nothing  ia 
moved,*  Yet  it  is  no  breaking  to  walk  into  an  open  door  or 
window.' 

4  191.  ForeMj/  Break,  In  Ohio,  ouder  a  etatate  makiug 
it  criminal  to  "  forcibly  break  and  enter"  a  boilding,  actual 
foroe  has  been  held  not  necesaary ;  bat  a  IweakiDg  at  common 
iaw,  such  aa  our  last  section  describes)  is  soffioieat.^ 

§  192.  Wound — Wounding.  A  wound  is  a  breach  of  the 
skin,  or  of  the  skin  and  flesh,  produced  by  external  violence. 
The  word  occurs  in  several  statutes,  English  and  American ; 
and  in  some  of  them  its  meaning  seems  to  be  somewhat 
modified  by'the  connection  in  which  it  stands,  and  the  sub- 
ject to  which  it  is  applied.    Thus  the  words  of  Stat  7  Will. 


'  Commonwealth  n.  Stephenran,  8  I^ick.  354,  opinion  bj  Parker,  C.  J. 

*Bex  V.  Smith,  1  Haodj,  178,  Car.  Crim.  Law,  3d  ed.  :98;  Common- 
weahh  p.  Steward,  7  Dane  Ab.  13S.  Tbe  m^oHtj  of  the  Seotah  judges 
bald,  titft  it  is  Dot  housebreaking  to  enter  hj  means  of  the  kejr  left  In  the 
AooT  kicked  on  the  outside.    Alston's  ease,  1  Swinton,  i33. 

*  CoDunonweallb  s.  Trimmer,  1  Uass.  476;  Rex  c.  Paine,?  Car.  &P.  I3S; 
ante,  $  168. 

*  Bex  e.  Brice,  Rnss.  &  'Ry.  4S0;  Tbe  State  v.  Boon,  13  Ired.  344. 

*  The  State  o.  Boon,  supra;  Kex  u.  Lewis,  2  Car.  &  P.  6!8;  Common- 
wealth D.  Steward,  7  Dane  Ab.  IH ;  AnonTUMms,  J.  KeL  TO ;  The  State  e. 
'VniBon,  Coxe,  43&. 

*  Docher  v.  Tbe  State,  18  Ohio,  308.  The  passng  of  a  toll  gate  against 
the  keeper's  consent,  refiisal  having  been  giren  by  him  on  acconnt  of  the 
noR-pnyment  of  toll,  is  a  "/mvsUs  jTOMin^,"  within  the  meaning  of  a  statute 
OD  lh»  subject.  Camden  Tamjnke  o.  Fowler,  4  Zab.  305.  As  to  what  is  a 
"  dam^g,"  see  Beg.  v.  Wbktiogham,  9  Car.  &  P.  234 ;  Rex  v.  Tracy,  Rnss. 
&  Ry.  45! ;  Reg.  v.  Norru,  9  Car.  &  P.  241. 

[231] 


Di.imMb,  Google 


4 19S  nKeAL  tsrarsBwnov.  '    (book  n. 

4,  end  1  Vict.  c.  8d,  ^  4,  as  also  of  the  former  Stat.  9  Geo.  4, 
c.  31,  ^  18,  are  "stab,  cat,  or  woand;"  and  it  has  been  de- 
cided, not  without  8om»  differences  of  opinion,  that,  as  the 
first  two  of  these  three  connected  words  imply  the  use  of 
'some  instmment,  eo  mnst  also  the  last  one ; '  and  that,  there^ 
fore,  a  wound  inflicted  with  the  teeth,  as  in  biting  off  the 
finger  or  nose,  is  not  within  the  statute.'  Bat  the  kind  of 
instrament  is  immaterial,  provided  it  really  produces  a  wound. 
A  blow  from  A  hammer,'  from  the  bat^nd  of  a  gun,*  or  frxim  a 
bludgeon,^  or  a  kick  with  a  shoe,'  parting  the  skin,  ia  as  good 
in  law  as  a  cut  from  a  sharp  instrument;  nor  is  it  any  objec- 
tion that  the  instrument,  instead  of  inflicting  the  wound 
-directly,  falls  on  some  other  thing,  as  the  hat  of  the  party 
injured,  and  the  latter  breaks  or  cuts  the  ekin.^  Yet  ril  of 
Vitriol,  thrown  on  a  person's  face,  is  not  sufficiently  an  in- 
strument to  bring  the  wound  within  the  statute.*  The  injury 
need  not  extend  below  the  skin,  and  there  need  not  be  efiii- 
sioR  of  blood ;  yet  the  entire  shin  mast  be  divided,  a  separa- 
tion of  only  the  eatide  or  upper  membrane  l>eing  insuffi- 
cient* But  if  the  internal  skin,  as  that  within  the  month,  is 
tbroken,  it  is  the  same  as  the  external.*"  Nothing,  it  seems, 
will  stand  in  the  stead  of  this  parting  of  the  skin  ;  for,  where 
a  man's  person  was  braiaed,  and  his  collar  bone  fractared. 


*  3e«  ante,  §  149. 

■  Jenuing's  cue,  3  Leiriii,  130 ;  EIidiIt'b  ca«e,  2  Lenin,  136 ;  Rex  v.  Ste^ 
TenB,  1  Moody,  409 ;  Rex  v.  H&nis,  7  Cor.  &  F.  44S. 

*  iieg.  V.  Smith,  8  Car.  &  P.  ITS ;  Rex  v.  Witlien,  1  Mood;,  994, 4  Cu*. 
&  P.  446 ;  Rex  r.  Hnghes,  3  Car.  &  P.  420. 

*  Rex  o.  Shoard,  5  Moody,  13,  7  Car.  &  P.  848. 

*  Rex  e.  Payne,  4  Car.  &  F.  fise. 

*  Rex  V.  Briggi,  1  Moody,  91B,  1  Lemn,  61. 

'  Reg.  t>.  Sheard,  2  Moody,  13,  7  Car.  &  P.  846. 

*  Rex  V.  Marrow,  1  Moody,  456 ;  Hduhall's  caae,  2  Leirin,  185.  And  we 
1  Ross.  Crimea,  Grea.  Ed.  731. 

*  R^.  K.  McLoaghtin,  B  Car.  8e  P.  835;  Rex  v.  Beckett,  1  Moody  ft  B. 
926 ;  CommonWeahli  v,  GaUagfaer,  6  Met  58S ;  Moriarty  v.  Brooks,  6  Car. 
&  F.  684 }  Rex  t>.  Wood,  1  Moody,  278 ;  Reg.  v.  South,  B  Car.  ft  P.  ITS. 

"Beg.  0.  Smilh,  8Car.  &P.  173;  Reg.  v.  Warman,  1  Den.  C.  C.  18S. 
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Ijbis  'vms  keld  not-  to  be  »  wfrandini^.*  Bat  upier  Stat.  9 
Geo.  Ij  c.  33,  provi4ing  a  puoislimeat  fw  t^ose  v^ho  bHouM 
?  TuiLawfnU^  and  loalicioiiBly  kill,  maini,  or  vtound  any  oot- 
tle,"  ^.,  it  wa&  hold,  tbat  driving  a  nail  ioto  the  irog  of  a 
Iwns^s-foet  waa  a.  wonndiog,  — "  wUeb  word  woand,"  t^ 
JQclge  said,  !'apf»eai8  to  be  Qsed  a»  cootiadUtingiiifil^d  from 
«  perawDeot  itii«rjr,  eaob  as  maiming."  * 

^193.  Gat—OuUifig;  Sts6 —r  Stabiniig.  The  wo»U  cut 
aod  stab,  we  have  Keen^^  are.  used  io  the  EDgUsb  atatutes 
together.  They  "  relate,  only  to  such  wooode  as  are  made  b; 
an  instrmnent  capaUe  of  stabbing  or.cattiog;.  Bt^bing  heiag 
properly  a  woondiog  with  a  peioted  instnunent,  and  cntting 
being  a  wonndiiig  with  an  instnunant  harioga-ebarp  edg& 
And,  if  the  indictment  be  for  CEtttiog,  evidence  of  a  stab  wlU 
pot  snppflrt  tbe  charge ;  for,  as  the  statate  usee  the  words  in 
t^e  altemato,  'atab  or  cut,'  go  as  to- distingniah  them,  tbe 
c^stioction  nmsl.  i>e  attouLed  to  in  the  indiotment"  *  Though 
tho  instnimflDi  most  be  of  a  kind  capable  of  catting  or  ^ab^ 
tring,  this  naed  not  be  the  pnrpoHe  for  which  it  WBs  made. 
Thus  a  blow  from  tbe  sharp  daw  of  a  haniBieF,*  or  ihe  sharps 
ened  point  of  an  von  crow,'  may  infliot  a  cut ;  bnt  neither 
ttoB^  the  Uoiat  end  of  a  hammer,?  not  from  a  aqaare  iron  bar 

■  ^Heit  ».  Wood,"  4  Car.  &  P.  881. 

*  Hejwood'i  ciue,  2  Ewt  P.  C.  1076, 107T.  According  to  the  report  of 
^  case  b;  Kuadl  &  Bjbd,  Bex  v.  Hejrwood,  Basal  &  By.  16,  the  wle 
question  rabmitted  to  tbe  jvdfea  wu,  vrhetker  aa  11^1117  not  penaaneat  ii 
viAin  the  statuta.  Besidei,  m  the  iqjuiy  hera  vaa  to  a  part  irhere  nature 
hoi  provided  no  sLin,  or  where  penbapa  the  hoof  may  be  deemod  tbe 
■kim,  the  dedmon  ia  oof  pr»babl]r  in  conflict  with  the  general  doctrine;  yet 
perhaps  the  wording  of  this  statate  may  give  .to  the  tenn  wound  a  meaning 
different  from  what  it  receives  in  the. other  itatutes. 

•  Ante,  §  192. 

..  *1  Bum.  Crimes,  Qraa.  £d.  7S3;  ante,  £1^1;  B«  d.  McDennot,  Bus. 
&  By.  956.    See,  however,  ante,  S  149  a,  port,  $  204. 
.  ■Bexr.Athinspn,Bvi.&Ky.  IM,  Bois.  Crimea,  Grea.  Ed.  72S. 
.  •Bei.f.Hayward,!  Baas.  Crimea,  Grea.. Ed.  739,  Kiu«.&Ky.  78. 
'  Box  *.  Atkinson,  sopja. 
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producing  a  coDtasod  oc  lacerated  gash,^  oof  from  tiie  acab- 
bard  of  a  sword,^  nor  from  the  handle  of  a  wiadlass,^  —  does 
the  blow  inflict  a  cut  The  New  Jeney  cooit  ooee  held,  that, 
if  the  nose  is  bitten  off,  it  ie  cut  off,  within  the  statute  of  the 
State ;  *  but  this  deoision  ia  not  reconcilf^le  with  the  En^ish 
doctrine.^  Under  the  English  statute  of  I  Jac.  1,  c  8,  which 
eaacte,  that  "  where  any  person  shall  stab  or  thrust  any  pei- 
soD,"  &C.,  "  the  killing,"  says  Hawkins,  "  of  a  man  with  a 
hammer,  or  such  like  iaairanient,  which  cannot  come  properiy 
under  the  words  '  thmst '  or  '  stab,'  is  not  a  killing  within  the 
statute. "  ' 

^  194.  Mam  —  Maimiiig.  The  word  maim  imf^i^  a  per- 
manent injniy.^  Such  is  its  signification  under  a  statute 
making  it  indictable  to  " kill,  maim,  or  wound  anycattle;"^ 
and  the  same  appears  to  be  its  general  legal  meaning.*  At 
tiie  common  law,  a  maim,  or  mayhem,  is  such  an  injury 
as  renders  a  man  Jess  able,  in  fighting,  to  defend  bimsdf  or 
annoy  bis  adversary ;  ^  bnt  the  word  maim  is  Bot  always  to 
be  understood  in  so  technical  a  sense  in  statutes.  In  Massa- 
chusetts, the  legislature  having  made  it  a  misderoeaoor  to 
cut  off  the  ear  with  intent  to  maim,  the  court  obserred,  that 
the  word  maim  in  the  statute  was  osed  in  the  popular  sense 
of  mutilate,  and  not  as  synonymous  with  the  technical  word 
mayhem.'^    And  in  Arkansas,  the  common  law  of  maim  is 


>  Rex  V.  Mtam,  1  Bun.  CrimM,  Gna.  Ed.  73S. 
'  Rex  V.  TVhitfieH,  1  Km*.  CrimcB,  Giea.  Ed.  728. 

*  Anonymoui,  1  Riob.  Crimei,  Grea.  Ed.  728; 

*  The  Stete  v.  Maire,  Coxe,  4&S.  i 
'  See  Rex  r.  Harris,  7  Car.  &  T.  M6 ;  aate,  $  182. 

*  1  Hawk.  P.  C.  CuMf.  Ed.  p.  90,  §  8. 
'  The  Slate  v.  Briley,  8  Port  472. 

•RMcoeCrim.ET.  S75,  S7G;  Beg.v.Jeam,!  Car.  &  E.&39;  ant»,919S. 
And  see  Baker  v.  The  State,  4  Pike,  C6. 

'  The  State  o,  Briley,  S  Port  A7%  wbare  the  nine  meculiig  waa  g'mB  to 
the  word  "  diaaUiog,"  in  the  gtstute.  ; 

"  1  Hawk.  P.  C.  Curw.  Ed. p.  107,  §  1,  2;  Ro»coe  Crim-Ev.  785. 

"  Commonwealtli  v.  Kewell,  7  Uass.  243,  249. 
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aomewhat  changed  ^  a  etatnte  wbieh  provides,  tbat  maiin- 
ing  aboU  coDBut  ".  in  unlawfally  dtsabling  a  human  being,  by 
deprlTing  him  of  the  oae  of  a  limb  or  member,  or  Tendeiing 
him  lame,  ot  defsctive  in  bodily  vigor."  ^  la  some  other 
States,  also,  there  are  statatmy  defiattkins  ef  the  offence  of 
tnayfaem.^  The  Bnglisb  judges  have  held,  tbat  pouring  aoid 
into  the  eye  of  a  mare,  and  thereby  blinding  her,  is  a  maim- 
JDg  within  Stat  7  icS  Geo.  4,  c.  30,  ^  16,  which  makes  it 
iielony  pi  "tmlawfally  and  malioioosly  kill,  maim,  orwonnd 
jaay  cattle."  *        . 

§  195.  £>^  the  Nose.  These  words  are  answered  by  any 
diraaioD,  perpandicalar  or  transverse,  of  the  flesh  or  grisUe,* 

^  196.  Oreitous  Bodily  Bam,  "  Grievoos  bodily  hEvm  is  a 
.generic  tenn,  which  may  comprehend  severe  .wounds  or  hnrts 
o£  vaiioHs  kinds ;  bat  they  are  not  nquired  to  be  snch  as  are 
likely  to  produce  a  permaneDt  injury ; "  '  moch  less  need  they 
{rat  the  life  ia  hazard.'  For  example,  to  cat  the  private  parts 
-of  a  female  child,  and  thae  enlarge  tbem  for  the  time,  tiie 
woond  being  neither  deep  nor  dangerous,  and  the  hymen  not 
.being  niptored,  is  a  grievous  bodily  harm.' 


.    rV.    Tft«  Objects  acted  upon  and  the  InstrumeiUalUiei. 

§  197.    Tbol  —  Jhitrument  —  Iv^Ument.    These  words  are 
generally  found  together  in  statates.    In  meaning  tbey  are 


<  Baker  t>.  The  State,  <  I^e,  56. 

*  The  State  tr.BriIef,  8  Fort  473;  Tbe  State  tr.ffimmoiu,  S' Ala.  497.    As 
to  the  word  "  diafignring,"  we  The  State  v.  Smith,  Cheve^  IST. 

*  Rex  V.  Oweiu,  1  'Moody,  209. 

*  Bex  t>.  Cerrol),  t  Leach,  4th  ed.  SA,  1  East  ?.  C.  994. 

*  Archb.  New  Ciim.  Proced.  S64. 

■  ■  ■•Bag.  V.  McNeffli  1  Crawfi  &  Dix  C.  C.  80.  And  Me  Res  p.  PhaKps,  1 
C«w£  &  Mx  C.  C.  1 84 ;  Reg.  e.  Caruthera,  S  Crawf.  &  Kx  C.  C.  !91 ;  Rex 
V.  Hunt,  1  tSoodj,  98;  Roseoe  Crim.  £v.  7S6. 

'  Bex  V.  Cox,  Rom.  &  Ry.  962.  .  . 
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nearly  alike,  bat  ^xibably  not  exactly  so ;  ^  and  they  denote 
some  inanimate  thing,  which,  ordinarily,  can  be  handled  and; 
oaed  with  the  hands.  A  game-oock,  theiefore,  being  a  lifve' 
animal,  is  not  an  implement  ofgaming.'  And  a  printings 
press  with  the  iypes  and  fonna  -is  not  a  too),  within  statutes 
specifying  what  property  of  a  debtor  is  exempt-  from  attach- 
ment.^ Neither  is  a  mill-eaw,  worked  by  water  power;*  nop 
are  cart-wheela,  and  other  parts  or  the  whole  of  vehielea 
dmwn  by  horses  or  by  oxen ; "  nor  are  the  moulds  of  a  paper 
manufacturer ;  ^  nor  is  a  portable  luachine,  of  the  kind  used 
in  factories  for  spinning  and  manufaoturiag  oloth,  even  theugli 
propelled  hy  the  hand;^  nor,  it  has  been  held,  is  a  peg-machine, 
used  by  a  single  person  and -operated  by-hand  power^— >-a 
tool  within  these  statutes.  So,  in  the  criminal  law,  a  cracU 
ble  or  other  pot  for  melting  or  boiling  is  not  a  tool  or  instni- 
ment  for  coanterfeitlng.*  But  a  press  for  coinage,^"  as  also  a 
mould,"  has  been  held  to  be  such  tool  or  instrument,  within 
the  English  statutes ;  in  which  statutes,  however,  the  meaning 
of  these  words  may  perhaps  be  enlarged  by  the  coilnection  In 
which  they  are  used.  So  the  English  judges  unanimously 
held,  that  a  collar,  as  it  was  called,  employed  for  marking  the 
edge  of  a  counterfeit  coin,  the  process  being  to  force  the  coin 
throngh  the  collar  by  macjiinery,  u  an  edger,  edging  tool,  inf 
strument,  or  engine.'^    Of  course,  if  the  statute  speaks  of  an' 


>  SeeAtwoodo.  Do  Forest,  19  ConiLfilS;  CooIidgen.Choate,  II  Met79^ 

*  Coolidge  V.  Cboate,  niprt. 

*  BuckiDghun  v.  Billings,  13  Man.  82 ;  Danfortli  v.  Woodward,  10  Pick. 
423 ;  Spooner  n.  Fletcher,  S  Yt  ISS.  Cootra,  Patten  o.  Shepwl,  i  Comb 
450. 

*  Batchelder  v.  Sb^>Ieig1i,  1  Faii£  135. 

*  Daily  0.  May,  G  Mass.  818. 

*  Burbank  v.  Keed,  cited  2  Vt  40G. 
'  Eilbnrn  v.  Deauuing,  S  Vt  404. 

*  Enox  V.  Chadbourne,  2S  Maine,  160. 

*  The  State  o.  Bowman,  6  Vl.  694.    See  Wetherby  o.  Foster,  B  Vt  136. 
""  Efti  B.  Bell,  1  East  P.  C.  168,  Foster,  430. 

"  Rex  o.  Lennard,  2  W.  BL  807, 1  Leach,  4tili  sd.  90, 1  East  P.  C.  170,  . 
"  Bex  V.  Moore,  1  Mqody,  122,  2  Car.  &  P.  835. 
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iDstrament  for  a  particnlar  parpoee,  it  is  not  within  the  act 
unless  the  poSaesaor  of  it  intends  to  employ  it  for  the  purpose ; 
yet  there  is  no' need  the  instrament  shoold  be  adapted  only 
for  that  use.  Keys,  therefore,  are  instrnmenta  of  hoase- 
bieaking,  or  not,  according  to  the  intent  of  the  person  having 
them.*  Bnt  these  words  are  all  prol>ably  somewhat  elastic, 
to  be  compressed  and  enlarged  by  the  accompanying  words, 
and  the  subject  to  which  they  relate.  And  the  word  instru- 
ment,  for  example,  has  sometimes  in  law  a  meaning  different 
entirely  from  the  one  now  under  consideration ;  as  where  we 
speak  of  an  instrament  in  writing. 

§  196.  Deadlp  Weapon  —  JDan^erous  Weapon.  A  deadly 
weapon  ia  one  likely  to  produce  death  or  great  bodily  injury.* 
The  question,  whether  a  particnlar  weapon  ia  deadly  or  not, 
is  one  of  law  for  the  court,  not  of  fact  for  the  jury.*     Upon 


■  Kq[.  D.  Oldham,  i  Den.  C.  C.  472, 14  Eng.  L.  &  Eq.  668.  And  aee  Bex 
V.  Talmer,  1  Mood;  &  R.  70  i  Rex  v.  Johneoo,  Ruas.  &  Ry.  492. 

'  The  Statu  u.  Jarrott,  1  Ired.  76,  87. 

'  The  State  v.  Collini,  8  Tred.  407;  The  Stale  v.  Cataar,  9  Tred.  391; 
The  State  v.  Cntoo,  6  Ired.  164.  Such  is  the  general  proposition ;  but  the 
qnestfatn  is  (rfUn  a  complicated  one  of  law  and  fact.  Thus,  Cartis,  J.,  left  it 
to  thajury,  under  directioni  trovi  the  court,  todalennine  whether  abelf^- 
ing  pin  wai  a  "  dangerons  weapon,"  aa  actually  used.  He  said  :  "  I  think, 
u-aetvidly  wed,  the  weapon  must  have  been  daugeraua  to  life.  Thus 
a  small  pitlol,  when  loaded,  is  undoubtedly  a  dangerous  weapon ;  and,  if 
pMnted  towards  a  penon  within  striking  distance,  with  a  present  intenUon 
of  discharpDg  it,  an  assault  with  a  dangerous  weapon  b  committed.  Bnt  if 
not  loaded,  ard  used  only  1o  puA  or  strike  irith,  a  small  pistol  could  not  be 
considered  a  weapon  dangerons  to  life.  So  the  thing  sud  to  be  used  by  the 
defendant  may,  in  the  band  of  a  strong  man,  be  capable  of  endangering' 
life  by  a  blow  on  the  bead ;  but  not  dangerr^us  to  life  if  the  arm  or  leg  be 
struck  with  it.  And  if  it  be  so,  then  an  assault  on  a  penon  by  striking  at, 
or  attempting  to  strike  at,  his  head  with  this  instrument,  being  within  striking 
distance,  would  be  an  assault  with  a  dangerous  weapon ;  while  an  attempt 
to  strike  his  arm  with  it  would  not  be  soch  an  assanlt.  In  many  eases  it  is 
praciitable  fi>r  the  conrt  to  declare,  that  a  particular  weapon  was,  or  was  not, 
a  dangerous  weapon,  within  the  meaning  of  the  law.  And  when  it  is  prac- 
ticable, it  is  nutter  of  law,  and  the  court  must  take  the  responsilnlity  of  so 
declaring.  Bat  when  the  qnestion  is,  whedier  an  assaolt  with  a  dangerous 
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an  indiotment,  under  a  atatcte  of  the  United  Btatee,  for  rob- 
bing tbe  mail  and  pntting  in  jeopardy  the  life  of  the  mail  ear* 
tier,  it  was  considered  that  a  sword  or  pistol  in  the  hand  ■tit 
-the  robber,  throogh  terror  of  which  the  robbery  is  effected,  is 
a  "  dangerous  weapon,"  .thongh  the  aword  it  not  drawn  orthe 
pistol  is  not  pointed.^  And  a  pistol  maybe  regarded  as  « 
dangerona  weapon,  even  without  proof  of  its  having  been 
loaded.^ 

§  199.  Leaded  Arms.  A  pistol  loaded  with  gunpowder 
find  ball,  yet  having  its  toucb-hole  so  pla^;ed  that  it  cannot 
possibly  be  fired,  ia  not  "loaded  arras"  within  the  English 
statute  of  9  Oeo.  4,  c  31,  §  11, 12;*  die  words  of  which  are, 
-^"shail,  by  drawing  a  tri^er,  or  in  any  other  manner,  a^ 
tempt  to  disch^ge  any  kind  of  loaded  arms  at  any  person." 
And  where  one  sent  to  another  a  tin  box,  with  three  pounds 
of  gunpowder  in  it,  and  two  detonators  to  ignite  the  gunpowder 
when  tbe  box  should  be  opened,  intending  to  destroy  the  per- 
son opening  the  box,  —  the  court  held,  that  this  was  not  an 
attempt  to  discharge  loaded  arms  at  him.* 

§  SCO.  pfensioe  Weapon.  These  words  occur  in  several 
present  and  repealed  English  statutes,  which  forbid  the  doing 
of  certain  things,  "armed  with  fire-arms  or  other  offensive 
arms  or  weapons,"  '  "  carrying  offensive  arms  or  weapons,"  • 


weapon  hu  been  proved,  and  the  weapon  might  be  dangerous  to  Fife,  or  not, 
according  to  tlie  manner  in  which  it  was  used,  or  according  to  the  part  of 
the  body  Attempted  to  be  struck,  I  think  a  more  geoersl  direction  must  be 
giren  to  the  jury ;  and  it  must  be  left  for  them  to  decide,  whether  the  assault, 
if  committed,  was  with  a  dangerous  weapon."  United  States  v.  Small,  2 
Cnrt  C.  C.  241,  24S.  See  also  The  Slate  v.  Jarrott,  I  Ired.  76 ;  Bex  v. 
Grice,  7  Car.  &  P.  803. 

'  United  States  r.  Wood,  S  Wash.  C.  C.  440. 

■  United  States  t>.  Wilson,  Bald.  78. 

»  Rei.  V.  Harris,  5  Car.  &  P.  159. 

•  Rex  V.  Moonlford,  1  Car.  &  P.  242, 1  Moody,  441. 

•  9  Geo.  3,  c.  35,  g  10;  6  Geo.  4,  c.  108,  g  5S. 

•  8&4  WilL4,c.  B8,S60. 
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-srith  on  "ofi^^T«  weapon' or  iaBtrnment,'' -*  And- other  like 
exprfteeioiM.  No  exact  definition  has  been  given  to  the  words 
Dff^isire  weapon ;  yet  tbey  are  anderatood  to  include,  not 
only  gene,  pistols,  daggers,  and  instniniento  of  wa^;  togetbei 
with  bludgeons,  properiy  so  called,  clabs,  and  otiier  things 
aaed  only  as  weapons;^  bat  aleo  heavy  walking-sticksj 
embcbes,  and  Uie  lihe,  wfaioh  latter  are  deemed  offensive 
weapons  or  not,  according  to  the  intent  with  which  the  per^ 
son  uees  or  carries  them.^  On  the  other  hand,  a  commoQ 
boraewfaip;*  bate, 'b^g' long  poles  em|doyed  by  smngglera 
with  which  to  convey  away  tubs  of  spirits ;  ^  and  large  sticks^ 
Bpnw  tkree  feet  long,  with  knobs  at  the  ends,  and  with  some 
prongs,  the  natoial  growth  of  the  timber;*  have  severally 
been  held  not  to  be  offensive  weapons :  the  impression  indeed 
seems  to  have  prevailed,  ih&t,  to  be  ofiennve,  they  mi^  be 
what  the^aw  colls  dangerous.^ 

-  ^  301.  WeapoH  drawn.  A  snead  has  been  deemed  &• 
weapon  drawn ;  ^  bo  also  has  a  pot,  thrown  at  another.^ 

^  202.  Destructive  Mailer.  -  Boiling  water  is  destmctive 
matter,  within  Stat.  X  Vict.  c.  85,  making  it  felony,  und^  cir- 


'  7Geo.t,cM. 

■  Cosau's  case,  1  Raaa.  Crimea,  Grea.  Ed.  119,  1  Le&ch,  4tlt  ed.  Si2, 

'  Rex  D.  Palmer,  1  Moody  &  R.  TO ;  Rex  v.  Johnson,  Rius.  &  Rj.  493,  2 
Ea«t  P.  C.  488, 1  Rdes.  CrimeB,  Grea.  Ed.  120 ;  Rex  v.  Fry,  2  Moody  &  R. 
42;  ante,  S 197- 

*  Rex  V.  Fletclier,  1  Leach,  4th  ed.  23,  343,  note,  2  Stra.  1166. 
»  Rei  0.  Noake«,  5  Car-St  P.  326. 

*  Rex  V.  luce,  1  Leach,  4th  ed.  342,  note. 

'  And  Bee  1  Russ.  Crunes,  Grea.  Ed.  119,  120 ;  Rex  v.  Grice,  7  Car.  & 
P.  808. 
'  EeafB  case,  Skin.  666,  668. 

*  Rex  n.  Hunter,  S  Lev.  259.  "  But  when  be  had  thrown  it  out  of  hia 
hand  without  hnrt,  and  out  of  his  reach,  be  bad  no  weapon  drawn."  lb.  p. 
256. 
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outnstaEiseif)  to  ^csst-or-throw-apon^  te"frthenriM'Bppl;f>te^- 
a»y -[ii^DD.  any  coBOBive'duul'or  tibm  QostetietivA.tDaMer.''  ^'-< 

^203.  Wa^  ewftiegeiin  StaMet  pgmm$t  Fbfg^,  Lar- 
cMt/i  ^c^  to  deng»att  Cia»»et  (f-  WvitltnJn$tnnienti>  Then! 
are  maoy  JBoglish  and  Aneriean  Btatetes,  «xistii^  and  «e> 
pealsdvielating.  to  TariowB .  rnhjetits  in  ibe  emninal  law«  pw* 
tieularly  to-loreffiiy,  HCUTiDgfltflJeh  goods,  and  fo^iy,'!!! 
wfaieh  HtBtate&Bacfa  '«roHlsaB>'deed,1jiltaf-«xetia>^,  pwraja*. 
flocy  Botfltordef  for,tbe  pfqnaent;of  maCtey,  and  tbs  lile^'atil 
fonnd.  Thai  Btat  I  Will.  4,  o.  fiS,'  ^  3,  makes  it  felonjn 
to  £i}rgey&e,,."aiiy  wiU,  teetatnonti  eodioil,  o^  itestantol^' 
'wnting ;  Of  any  biU  of  ucdmiige,  or  aAy-  iiroiOisBOTj'  aotb  for: 
tbfi  payoteaH  of  EMuey ;  w  any  indofEmnest  ee  aaiifarpaabat, 
any  bill,  of:  exohangeorptotD^aoEy -note  for  tlie  payment' (^ 
moneys  ec  Augr  acesptancfi '  of  aay  bill  ^t^  ezokpangs ;  or  any 
undertaking,  Wafr^,  4x  ordei  iot.  tbo  payiaeiit  of  iDOoayf 
vith  inteat,'!  tga.'  ■  And  ^  10<  it^aB-it  felo^  to- forge,' 4ia,' 
any '*dfe«l,' bondf  or  itriting  obligatory;  tff.asy  mxirt  roll  vf 
(K^y  (Nfaay  conrtnU  relating-to.afiyeopyhold  «T«nBtomary 
satate;  or- aoy  acquittance  oi  reeeqit  eithev  for' money  or- 
goods,  or  any-  aeooantable  reCeapt  either  for  Ttiaavj'ai' 
goods,  or  for  say  note,  biU,<v.otiieTBeeaiity  forpayment  of! 
money  ;  or  any  warrant,  order,  or  request  for  the  delivery  or 
transfer  of  goodB,  or  for  the  delivery  of  any  note,  bill,  or  other 
security  for  payment  of  money,  with  ijitentt"  &o:^  Xhese 
secliona  areioited  as  specinwoe  of  the  eiiaotiBehtii  now  luulftr 
coneideratibn.  ;    /  ■.     .     -  '  ' 

§  204.'  "We  have  seen,*  th^f,  according  to  some  decisions, 
while  a  ewe  is  a  sfaeep  ii  the  statute  employa  only  the  word 
sbeeps  yet,  if  it  has  both  wveds,  in  ^«  atteraative,  the  word' 


<  B«g.  D.  Crawford,  2  Cu..&  K.  LW. 

•  2  Rush.  Crime^  Grea.  Ed.  496,    .  .     /        . 

■  2  Biui.  Crimea,  Qt^.B(i49S.   ...•:■■■ 

*  Ante,£U90}  Rej;.i>.Q»pk,lI,MiA,4tli«<l.  IO»(2EnrtP.  CeiG^ 
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^baep  is  not  to  extend  ho  &r  in  meBiiiiig  as  to  intJode  the 
ewe;  dl«  law  as  laiil  dowo  bj  fin  American  cxmrt  being,  that 
the  more  general  terms  are  not  to  comprehend  the  more  epe- 
otfio^  Bat  this  pnadple  ia  not  anivwaal ;  it  seems  to  have 
beeo  greatly  qualified  or  wholly  discarded  ia  Snglaad  ;  *  and, 
if  we  allnw  it  any  exictence,  we  caenot  easily  define  its  exact 
limihk  It  has  not  had  ranch  infla^we  in  the  interpretation 
of  the  BtatDtcs  meationed  in  our  last  sectinn ;  for  the  ooorts 
appear  to  have  given  eaefa  of  the  several  terms  embraced  in 
tkem  tobatairtiaUy  tlw  same  meaning  as  if  it  had  stood 
ajooe,  so  that  sometimes  a  particular  writing  may  be  equally 
well  dceeribed  by  any  one  of  the  sevoul  alternative  words  ol 
the  statvte.'  Where,  however,  one  section  provided  a  par* 
ttoobir  'Penalty  for  passing  oonntcrieit  bank-faiUa ;  and  another 
seetioo,  a  difTerent  penalty  for  passing  ooanterfeit  promissory 
notes  I  it  was  held,  that,  although  the  words  promissory  notes 
Vonld,  tm  gcneml  pnnciples,  include  bank-bills,  yet  they 
could  e^  be  so  eonsUned  here,  otherwise  the  two  sections 
would  be  repugnaot  to  each  otiier.*  It  may  be  farther  ob- 
Bfived,  eoocerning  the  statutes  we  are  considering,  that  they 
ODtoprcbend  as  wall  written  aeeurities  issued  under  the  laws 
of  foreiga  States  and  oonntries,  if  of  current  value  in  the 
toealily  where  the  ofienoe  is  committed,  as  domestic." 


*  Ante,  S  181,  191, 11*. 

■:  *  B«ig. «.  McCalhv,  S  Moodj,  B4,  S  Lewia,  113-  Atkd  w«  Bff.  v.  Spicei^ 
1  Car.  &  K.  699 ;  Bex  o.  Teagae,  a  Bast  P.  C.  BT9,  Rom.  k  Rj.  3S ;  aata^ 
{149  a, 

'  Beg.  B.  WiUwmi,  !  Car.  &  K.  SI ;  Bax  r.  Mitchell,  3  Eart  F.  C.  936  ; 
Sex  p.  WiUoustiliy,  3  Ealt  F.  C.  981,  S44  ;  Reg.  n.  Thorn,  2  Hoody,  210 ;  . 
Beg.  V.  Dairaon,  1  Bag.  L.  ft  Eq.  689,  S  Den.  C.  C.  79 ;  Rex  i;.  Shepherd,  2 
Bsii  F.  O.  B44, 1  Laaofa,  4th  ed.  M6 ;  Beg.  v.  Baiilh,  t  Uoodj,  396 ;  Beg.  n. 
Gilchriit,  Car.  4:  M.  334  ;  The  StaU  v.  Wilkins,  17  Yt  IBt ;:  The  StaU  v. 
WUeon,  3  Brav.  196  ;  Be^.  v.  White,  9  Car.  ft  F.  388. 

*  The  State  v.  Ward,  6  N.  H.  529.  For  the  nme  principle,  lee  abo  Pco- 
[de  o.  Howell,  4  Johns.  296.    And  we  ante,  f  9g. 

*  Common  wealth  d.  Henaley ,  3  Vs.  Caa.  149;  Ctmnminga  ef.  Common- 
wealth, 3  Ta.  Caa.  138 ;  Feopl*  v.  F&mdsra,  18  Johna.  164  ;  Bex  v.  Kirk- 
wood,  1  Mood/,  311;  BexD.  McKeaj,  Car.  Crim.Law,Sded.  IBOllMood/.,. 
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-  (  SaS.  '  Order  Jbr  tke  Payment  of  MomBy  — Order  for  Ihe 
Deliverg  of-  Goads?-  An  oiAec  is  a  written  diDection,  ad-- 
dieesed  by  one  wha  either  has  in  &ot,  or  in  the  writing  pro* 
feues  to  have,  oontfel  ttvet  b  -Aind  or  tiring,  to  anotfaerwbo 
putfHirts  in  the  -writing  to  be  ooder  obligatloiM  of  obeying,  or' 
who  in  fact  ie  bonnd  to  obey,  oommanding  him  how  to  ap> 
propriate  the  fond  or  ^ing.  This  definition  enbataatially' 
deBcribea  the  «»rder  accoeding  to  what  appears  to  be  the  Eng- 
lish role,  yet  the  American  cases  differ  somewhat  firom  the 
BngKah.  Acceding  to  this  definition,  and  acxwrding'toihe 
deeisioos  of  all  the  tribnnals,  there  are  two  lands  of  orders ; 
namely,  sncb  as  are  orders  on  their  face ;  and  such  as,  not 
being  on  tbeir  face  ordos,  may  be  shown  to  be  ordns  by 
averment  and  proof. 

§306.  Ifawrifinghaao&ttsfaceallthatbelongstoanonter, 
the  law  regards  it  as  aucb,  though  in  fact  the  drawer  bad  no 
funds,  and  the  drawee  wasunderao  obligation  to  respond.' 
Whether  particnlai  words  am  eafficient,  witfain  this  branch  of 
the  definition,  may  be  a  qaestioa  nice  and  delicate.  The  testa 
are,  that  tltere  most  be  apparently  a  drawer ;  that  he  ninst 
appear  to  have  a  disposing  power  over  the  ftind  or  tbe  goods ; 
that  there  mnst  appear  to  be  a  person  drawn  tipon,  appar- 
ently nnder  obligation  to  obey; '  and  there  mnst  appear  to  be 

180.  And  Ke  Rex  e.  GoldBtem,  7  Moore,  t,  S  Brod.  &  B.  201, 10  rrioe, 
88,  Rubs.  &  Rf.  478 ;  Rex  e.  Dick,  1  Lesch,  4th  ed.  68,  %  Ewt  P.  C.  926  ; 
Lewitii.  CamnoBiremhh,  !8.  &R.U1;  iuUe,818S. 

■  See  Vol.  IL§  484,499. 
*Rext).Loi:lBtt,lI«Mh,4died.94,  3EaitF.€.»4D;  Beg.  n  Cartar,  1 

Car.  &  E.  741 ;  Rex  v.  Clincb,  1  Leacb,  4tli  ed.  540,  544.  And  »e  Rax  v. 
Fraud,  S  Hoore,  645,  7  Price,  609, 1  Bi«d.  8[  B.  800,  Run.  &  R;'.  889 ;  8 
BUH.  Crimu,  Greft.  Ed.  S2fi;  R«g.  t>.  Elidge,  8  Car.  St  K  871,  875. 

■  Bex  V.  Bl&er,  1  Moody,  981 ;  B«x  v.  Clincb,  1  Lefteh,  4tilt  ed.  HO,  544 ; 
Rex  t>.  MiteheU,  S  Eaat  F.  C.  936 ;  Beg.  i>.  WiUianu,  S  Car.  ft  K.  51 ;  Bex 
ir.  Hart,  6  Oar.  1  P.  lOS ;  Beg.  p.  Thorn,  2  Moody,  310;  Beg.  r.  Cuny,  2 
Moodj,  218;  Rex  v.  Cullen,  S  Car.  &  P.  116;  B^-  v-  Roberts,  8  Uoo^Ti 
8SS;  Reg.  e.  Newton,  9  Bloody,  09;  Beg.  d.  Roberta,  Car.  ftU.66S;  R«x 
r.  BavenMTCft,  Boh.  ft  Ry.'lSl ;  9  Rum.  Crimes,  Qrea.  Ed.  Hi,  »19,  510, 
522. 
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a  person  to  whom  the  delivery  or  payment  is  -to  be  made,! 
soffitnent  to exdnde nncertadnties  oFmeaaiHg  in  this  teapect?. 
though  there  is  donbt  whether  the  psyee  need  be  roentioBed. 
by  oame.*  The  writing  need  -not  oonoern  comtneroiftl 
transections;*  and,  if  the  payee  pmporta  to  be  merely  the. 
agent  of  the  (kawer,  to  convey  the  thing  drawn  to  bitn, 
thU  is  oo  objection.'  A  dieck  in  oonnnoD  forn  on  bankers 
is  an  order,  and  bo  is  a  bill  of  excliaBge ; "  andjif  the  check  is 
postdated,  this  makes  no  difiezence.'  Bn£  a  writing  in  the 
ibUowiog  words,  —  '^MessTs.  WilkinsAi;  C<o.,  Baokers,  Fiease 
tD  advaooe  the  bearer,  Samnel  Rktharda,  the  toaa  of  two  hao> 
dred  and  fifty  poonds,  and  place  the  same  to  my  account. 
Morgan  Thomas," -^^  was  held  not  to  be  an  order,  wJiere  the. 
external  proof  failed  to  show  it  atich.^ 

if  907.  Tbe  following  instrnments  bsYe  been  held  to  be 
orders  as  appearb^  snch  on  their  faee :  "  tSr.  Johnson,  Sir, 
Please  to  pay  to  James  Jacksoo  the  sum  of  19^^  by  order  of 
Christopher  Sadler,  Thornton-le-Moor,  brewer.  I  khall  see 
yoa  on  Monday.  Your  obliged,  Chr.  Sadler.  The. District 
Bank."*  So,  "Please  to  dejiver  my  work  to  the  bearer," 
■igtied  and  addressed ;  the  objection,  that  the  writing  did  not 


>  Rex  V.  Ricli&nlii,  Raaa.  k  Rj.  193.  So  aim  as  to  a  UQ  of  exchange,  Kex 
■.  Randall,  Ross,  k  Ry.  195.    And  a  like  principle  prevails  as  to  a  receipt. 
Vm,itl7. 
■  *  Pesple  e.  Famnftoa,  14  Johns.  348. 

*  And  see  Reg.  v.  Gih^rist,  Oar.  &  U.  iti,  2  Moody,  idi.  It  i*  raffioaot 
■ade  pa^ble  to  bearer.    People  v.  Brigbam,  i  KQeh.  flSO. 

•Smv-Graliani,  XEaitF.  C.  945-,  t  Knss.  Crines,  Grea.  Ed.  fill ;  aote, 
Jltf. 

'  Tbe  Slate  v.  Nerins,  S3  Vt.  519. 

■  Eex  VI  Willo^bby,  i  East  F.  C.  Hi ;  Bex  e.  Shephori,  2  East  P.  C. 
M4, 1  Leacl^  4tk  ed.  2!S ;  Feopta  o.  Howdl,  4  Johiu.  393 ;  Boss.  Crimes, 
Smu  Ba.  519. 

'  Reg.  V.  Taylor,  I  Car.  &  K.  913. 

*  S^.  9.  Williams  9  Car.  fc  K.  5t. 

•Reg.  v-Chrter,  1  Car.  &K.  741;  I'Dek.  C.  C,  Sfi.  Sadler  was  liowever 
jtvnd  to  be  a  cnstomer  of  the  bonk,  jet  the  dedsitKi  aeeau  not  to  bkve 
depended  npon  this  fhct. 
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snfficlendy  specify  the  artfelts  to  be  deliverecl,  being  imr- 
rbled.'  Bo,  "  Credit  tfie  person  named  in  my  letterof  advke 
•&K  Bdtn  of  Sl^  and  debet  the  Bame  to  this  office,"  —  sigaed' 
^y  the  postmaster  6f  Shrewsbury,  and  addresBed  "  To  the- 
Post-office,  London."'  Bnt  the  following  inBtrumenta  have 
been  held  not  to  be  orders  oii  their  face  :  "  Mr.  Thomas,  9r, 
Yott  will  please  to  pay  the  bearer,  for  ^ebard  Power,  three 
pounds,  for  three  weekA  due  to  him  a  connti'y  member,  and 
you  will  much  oblige,  Yours,  fee.  J.  Beswick  " ;  the  drawer' 
not  appearing  to  have  any  disposing  authority  over  the  fimd.' 
So,  *  Please  to  Bend  lit  by  bearer,  as  1  am  so  i]I  I  cannot 
wait  on  you."*  So,  **  Mr.  Jefferys,  I  desire  you  to  let  this' 
■woman  have  eix  yards  of  ordinary  stufF,  one  pair  of  stockings, 
one  shift,  one  apron,  one  handkerchief;  and  I  will  see  it  all' 
paid  for.  Witness  my  hand,  George  May." '  So,"  "  Mr. 
Plsher,  I  should  fee!  greatly  oUiged  to  yon  if  yoa  will  please- 
to  send  by  the  bearer  the  sum  of  three  pounds,  as  1  have  had* 
d  laxge  quantity  of  liones  this  week,  and  the  man  from  Cole* 
f«Td  is  coining  in  to-morrow  with  10  cwt.  I  have  about  one 
ton  now.    Yours,  Thomas  Davis."  • 


>  Sex  *.  JoDM,  1  Leub,  4tli  cd.  (8,  S  Eut  P.  C.  Ml.  TImm  wh  hour-' 
ever  in  thu  ewe  toae  cxtriiMc  proof,  though  probabljr  it  did  not  tuj  the 
result.  An  order  for  the  payment  of  money  need  not  ipecify  the  sum  to  ba 
paid.  Mclntoah's  case,  2  East  P.  C.  942.  tet  concerning  tbe  som,  lee,  u 
to-ft  rocwpt)  pert,  {-S17. 

■  Beg.  V.  (^biirt,  Car.  k  M.  !!4,  I  Moody,  333.  For  further  caaea  .in 
-which  the  writing  wm  bdid  to  be  an  order,  see  B«x  v.  Mclotiwh,  t  East  T. 
C.  942,  S56,  3  Leach,  4th  ed.  883,  S  Rosa.  Crime*,  Grea.  Ed.  SIS,  61G ;  Bex 
«.  BamSeld,  1  Mdody,  41< ;  Reg.  v.  Andemm,  3  Moody  &  B.  4e9  ;  Reg.  v. 
Dawson,  1  Kng.  L.  &  £q.  S89,  2  Den.  C.  C.  75,  Temp.  It  M.  438 ;  Rex  •?' 
Richards,  Rum.  tc  Ry.  IBS;  ilex  v.  HarH>,  6 -Oar.  ft  P.  tSS ;  Reg.  tr.He-, 
Connell,  1  Car.  &  K.  871 ;  Beg.  v.  Baake,  3  Moody,  66,  8  Car.  &  F.  426. 
-■  Rex  D.  Baker,  1  Moody,  SSI. 

*  Rex  0.  Ellor,  1  Leach,  4th  ed.  333,  3  Eaat  P.  C.  938. 
'  •  Rex  tr.  Mitchell,  %  East  P.  C.  930. 

*  Reg.  V.  Roberts,  "i  Ross.  Crimes,  Grea.  Ed.  52%  Por  other  illustratioiiB,' 
tee  Rex  v.  Rnshirortl),  Ross.  &  Ry.  817,  2  Run.  Crimes,  Grea.£d.  SlT.aiid 
see  oote ;  B^.  t>.  Curry,  1  Moody,  S18. 
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J^^fep^^lifaJw^iflt  1|tiis,c9iiptey  wa^nay  inftivtba*  pariWRft 
^;A)!P&d«aii  :09'JrtB|geflP''8%  wiU,  give,*9  spine- oftbeinbayft 

$(9jf^)iB{KM^^e  Jf}lilfflHiBg.u?i^Bf  -WW  bflW^P  ^  anprdw 

t^^the.j?«Wi)..PWP|i?rti4)gto.)}e,.th^4r4W^i:  bad  no: gpod#  4ii 
^Jiv^,of,tbei,dffiw?e,;,",Mr-  Evlwiri.Sirvdelivwior  swi- 
((■^(jiftir.^f  'wi41uqg;)8hpeB,,j»nidi.cltarga  -ttjesarae  to  Jfnev 
lifVfflt,.lfjfmnFi^]'m^'.i,J^^,tM}jit.  w^iB.awBPft  that  this  de- 
<tt^ji)fl,.w|a*iwjBtij»afitQ,;tIie,JElrel>(t^.^  Mid, 

^t  ui;if^(W,  af^Ui«.!tbf8e  £i^ieh.,Matiite»  bad  "jec^iT«da 
Bt4(tt9''.  coBatr^qtioa.^bBn  we  thinjc  it  Aeceosaty  to  give  9ur- 
Ojfi},  ^f  Tfl^cfa  ;tb,e  Hfeipf  the  .offender  i&  pot.  pntia  jeop- 
«^t"^  ;And<a.niQila]r,  cffncla^OQ  9ppe^ai«,iQ>'baye^'been 
naiaii  siiii.Cp^^cDt,?  New.  Yorlf,?  Soath.  Parolina,*  »nd 
^ippgi«;Ji  ;  .Xb'e.  .Xj»i)^i6Sfm  conn.  bJ»naver.b«ld,  t^ftt  the- 
^W'^^gl'^^^tP^RS  "any.  fo^ed  paper,  Imqwingittoba 
{Cffged,"  4^Qf>t..;i^^tadwb$n>tb««tdAr  vi  not  shown  to  have' 
been  drawn  by  one  who  baiAfi  i*t«ie»t  jp  tbe  goods  thareui 
mentioned.'  Bat  in  a  later  case  tbe  court  of  tbis  State 
decided!,  tbat  an  indictment  will  lie  for  obtaining  goods  by 
a?M9»pn!tei]lce  'Ittfieie  aiep*e4ebc&'TiMd'ia''eii  eidw  fof  goods 
M^'ttrtlch  the  dmwer  baa  no  inttrest.^  Th*  interpretation 
^4difif  reild^  an' apparent  interest  or  right  in  tbe  drawer 


^  jCi^onw^abit*.  Pi^,  17  Mm.,  46.    See  uta^.S  U9- 

.'^^pl«v.  ^v,;t  Jo^  33s,  Aiyl  lee  People  B.FainiB2t«ii,  UJohna. 
HK:\     ■'.t.iA'i'y.    /   .     ■    .'-  .;:.:.-' 
.iain.Stat«.n,%^^,l  Br^r-  8"'  -Aa  toVennMt,see  I|ie  State  o. 

^^ml^ysm. .'--,■'■■■  .■/";,-.■:,..■ 

*  BoikiDa  e.  Tbe  State,  11  Ga.  92,  the  court  obtervipg:  "  Tbs  atrut  c«i- 
tfraction  adopted  in  jr»b*t9>»te.  tVs^figliak  ^tatnta  ;Dei|ei  h»*  •bteiuad  ia 
Ae  American  conrti.  ....  It  arose  wtuJl^io  the  nwtbepcenntrj'ftQnkQte 

j!!]W4toB_-fJfWStof|B,«Terft377.  .  . 

'>'l>Uri>iTi^'»Ate,'2&aiDpli.S7.  .      .     - 

21-  .      ^JH5^ 
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oniMcsMarf,  is  In  aocDrdance'  \ritk  «i|iiBiinwicqprt88ed  vm 
by  some  Bngluh  jirdget.*   . 

^  209.  If  there  is  sot  flaffioisnt  cm  <tbe  feoeef  aa  iwlBi- 
ment  to  make  it«n  order^the  defect  may  sompttniSB  bsnp- 
ptied  by  avmnent  aud  proo^  as ^ already  mbhtioaed.*  Itia 
not  easy  to  It^dowa,  in  a  won),' bow  extensively  sot^  ddr- 
oiencies  may  tiiiu  b«  filled  up,  oed  hBW-  liUle  seed  beos- 
te«ced  in  tbe  wrttidg,  where  tbeieienoiackof  bxtridaic&eft; 
for  tbe  decisions  have  not  teen  bo-  BdmerOQS  «8  to  indicate  so 
esactmle.*  Yet  something  on  ibis  point  wiUbeattempted 
-  a  tew  sections-  further  on,*  in  oonnection  ^alike  with,  ttdp 
Word  and  the  words  warrant  aad'rsqnest. 

^310.  Warremtfar  the  P0ifm$UqfSfoitey^Wanml.for 
the  Delivery  of  Goods.  Id  one'  case  it  is-said,  add  inolben 
assnined,  that  in  the  statntM  tinda  coondecatioa  thcircada 
warrant  and  order  are  synonymoas;'  but:  Ibter^deeisunBiB- 
dioate,  that  warrant  is  to  be  taken  in  a  BcrmewbatlargetKOK 
than  order.  Like  the  woid  order,  it  implies^  accordli^A) 
some  English  adjodicaljons,  thattiie  Anat«t  ]}&a  a^dispoBing 
power  <nrer  the  fund  or  goods ;  -whibh  dispoaiog  power  aii^t 
appear  cither  on  the  face  of  the  writing,  or  :by  aTcment'siKl 
proof.*  Yet  other  and  more  teoeiA  decisions  indicate,  tkft 
this  dieposing  power  is  not  essential;^  tbe  judges  in  osecite 
observing,  that  ''any  inetrument  for  payment,  «nderi*hS(^if 

>  sir  Sidney  Stafford  Smythe,  in  Rex  v.  Mitchell,  S  Eart  P.  C.  936,  9S^ 
•AntoigSOS.  ■    ;    •■ 

.'SeeBeg.  P.  Atkuuoii,CBi.&iL920.i  B^s.  7i9W.^  !?«!>■  p.  &i^ 

*  Port,  §  213. 

•  R«s  0.  Miteliell,  3  Bwt  P.  C.  S|« ;  BeXtvlCIiiK^  1  Usf h,  4A  ci4-  U°> 
S44,  i  Eart  P.  C.  »8S,  944. 

'  Bex  V.  MitcheU,  tafan. ;  Kof.  e.  Clmd),  aapim)  B4«<  t>.  XboQi,  S  Hbn&j, 
aiO,  Car.  &  M.  206.  i 

''a^v.yimn,lC«c&E.  TISj  Bce^rSofera,  9.C»r.& F, 41; #%■<'' 
Jtoberte,  2  Ruaa.  Crimei,  Grea.  Ed.  G32,  note ;  S^.  v,  PaVHPi  1  £^g>:^  ^ 
£q.  &89,  2  Den.  C.  C.  75,  Temp.  &  U.  128.  ;. ' 
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fnmUie»  thcipK)EBP  JMif  recovfr  the  amowit  agaijtat  tfafl.ftutf 

aigning  it,  may  properly  be  conaideRda  wanantfor  Hig.pny- 

ment  of  moQey ;  and  it  is  equally  this,  whatever  be  the  state 
-«f  the  accbBatbetdrecn-  Ihe  ipatttes,  and  wbetbor  the  party 

ipgoing  ithaBi.atthB'tuniB,  fabda  in  the  hSAds  of  tfaeparty  to 
^flrbfam-  it  Jb  «iidicsvcd  ot  not."  ^  f^hatt  the  Affleucan  oourte 
-«iB  geDNally^adopttbelatter-apiaLoii  appeau  probable  from 
■whai-ve-have.  abeady  saea  itii  reapept  to  the  .word  cwdelr.^ 
-Baittm-  broad  di&mnee,  which  may  or  not  incAade  thia  ob$( 

beiwecQ  a  vairant  andaaoideiViBT'tbat,  vtul«  a  wxitii^  to 
die  pn  order nunt  (fuvt^  or. comtnancf , the  thing  fo  be  doae|,im- 
.ft^ng-aa-obligatioBron^  Uie-pari  of 'tbe.diawee  to  ob^y^' 

to  be  a  warrant,  it  need  only  MUAcritv^be  doingiriivUhoot  iio- 

plyiog  any  obligation  of  obedience.*  To  illastrate  this  dls- 
-rihietifm,  W-toi^'itfer  mon  at  laige  to  the  fdUowli^  oase, 
-mentionadt  a  ikw  aectioas  badf.'  ■  Iii  an  indhAment  for  forgery, 
'the  vnting-waa  deacribed  bb.&  warrant  and  order;  a|id  it  was 
-■eaeBMOy  ihemfttnet^tbat  jt  abwld  appear  to  be  both.  The 
•jwnda  of  it  >vere,.  **Me«Bra>  Wilkina  &~  Co,,  Bankers,  Please 

■k)  advame  tbe-beaxcr,  Samnel  Kcbardst  the  sum  of  two  han- 
.  dndaad  fifty  ftonode,.  and  plaoe  the  Bame  to  .my  account 
:.Marga»  TfaQmBa."  Aa  these  vn»d»  were  not  aoffictent,  with- 
''.<mt.  exteiBai  eiidanoe,  to  make  the.  writing  an  ordu,  or  even 
:perhapa  a.waxnuit,  piDof  nae  introduced  that  the  supposed 
-.'dnwer  had  a  depont  accoant,  not  a  drawing  account,  ^th 

Ibe  ImnketB  named;  that  is,  though  be  had  fonda  in  their 
_handa,  be  was  not  authorized  to  draw  checks ;  upon  which 

the  court  was  of  opinion^  that  the  instrument  was  a  warrant, 

■but  not  ad  order.'  ' 


'     ^Itc^.  «.'TWM,t»i»«.  laKef^.  «.'ni>ni,iapM,aone«ftliejtidg«t8Aid, 
diAt  if  (hit  qantioa  were  n*  ialegra  thej  ehouU  hbld  so. 
«  Antes  $>M  }  D«  Sun  ir;  BoaBef,  1  BrST.  fS. 
■  Ante,  j  Va,  306. 
*'Bag.  v.'tVBaHOi,  9-G».4t  E:ffi  ;  Reg.  n'D&mcrii,  n^;'Bex  t>.Crov- 

•  Ante,  s  2oe.  ■:.;... 

*  B«s^  t.  WUliuH,  9  Car.  &  E.  61.  ;       .. 
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X#de,  whfl  ki^pt  cMh  with  MolineHx  fc,  C9-»  *«#kpf^  i^%i 
payment  of  maaej  p}  Jqhn  Spiitii:  ^',Tp,  RlflJineBX.&i.t^ 
Pay  to  my.otdejf,  two  iDontlvs,^ft#r.,4ftt«»,ta|Mr.  Joli«.^floiifi>, 
the.  sum  .of  80i,.and  dedqpt  .tbp  .saplP  opt,  of  p;^.-ja<^n9|."J 
It  wu  not  signed.;  butacr(^9aittiJitce.RaB'writ^ii,.'.'^^f^i;f^ 
Lnke  Lade;"  and,  fMtbsb^cls, the.flproB.pt JphnSmit^isi^ 
his  addre^a.appeajed.^  So  a.lett«  o^,«^t,^  a.biII,o£  «- 
cJiftDge,».an  opdw  wmt  in.  EogUmfl  jrftm  o^fi  pof^t-office  toaaf 
otheB,*  apd  gflBQrally.  whateyei  maj  be,  described  iby.  t^^  ^M 
ord^,*  are  wajjanlfl.'  .,  .  ,.  ; ;  j,,.- 

.i  212.  £equest  /or  the  Pagment.  of  maeprrSegatafoi. 
1h*  Delivery/  <rf  Chadi.  'Reqpest.ii  a  bro«leT  word  than.  <^^ 
wajzant  or  order;  futd  it,ae.^m«  not  tor  demand  jpuph  ebsef^^-^ 
tion.^  The  foUowingiwaaheld  tq.be  ^  rwjRept;  'fPle^iW;)*; 
(•t.bearer,  WUli»m,Q(?^.^ve,9piUBh9ul.afljigipfl^{tfl4fffi 
me."  ^  Of  Gonise  it  is  not  of  conKqnence^ia  these  cswei  t^ 
tjie  person  who  purpoita  to  malie  th&iequest  Bho.uId  app^ 
to  have,  OE  haye  la  ^ct,  any.i^tsrp^  in  or  control  D.^^ir^^ 
fnod  or  ^oda.  Norneed  the  ^^Uog  be  oafficient  in  if"}*^ 
to  charge  the  drawej.*  ■  On  the  pttier  h^nd.if.it.puipgrta-t* 
«ha^  bun,  it  will  not.  on.  that  accpm^  be  the-.teia.,;!,-!^- 


'  R«g.  V.  Smith,  1  Car.  ft  K.  700, 1  Den.  C.  C.  79. 

*  Beg.  o.  Buke,  8  Cu.  &  P.  SSe,  S  Uood^,  66.  .;■■  j  .:  '  ;  ■■•"'■■ ' 
.  •"Rexe.'mUoiiShbx.aEMtT.-C.Wl.;  ".■•  ,-■.-1''  i, /■:■■.■    ■  ■■-'■i' 

*  Beg.  t..  Gilchrirt,  Cw.  ft  M.  224.  ,    i   \.     ■    '  ■.  ,.    i.*" 
'Ante,fi210;  Hext..Bearf,Jebb,  9. ..)..'[  ii..,i  .!   .,,.;.      v  il ' 

*  Sm  klaa  tit  eaK«*ilU^  t3i^  JbaHe(tian,'W^B«i  r- AndaiMai  3^0°'^ 
&  B.  «e» ;  B^  V.  HaiTu,  a  Moody,  367, 1  Cu.  &  K.  179 rVtg^o,.}itC0i 
nea,l  Car-*K.«7J,  tlfaidy,JM.  1     .-•..-   :  ■/..---  ^  ■•....    '      ■  -I' 

*  Fdr  »AiU  fltatesMOt  Af .  £|^h  aiMl  ttulat  tUp  UMB^' «w  »  ibiM.  CniMtf 
Grea.  Ed.  628-5SI.  ,  ,.    ,       i      ■  J; 

*  Reg.  B.  Jamea,  8  Car.  &  P.  282.  MdiMt  ><«.'«.  KedilMiil*  Mw^J"*"*' 
Beg.  V.  Boherta,  2  iSooij,  268 ;  R«g.  c  Tharn,'2ato>4y,«»0.''    ■■'■'■' 

•ReiD.  Thomas,  aMoody,  16,7Ca&-.»GPieM.-..-.»,.  .      ■■■■-   -'    ^' 
"Reg.*.  WMU,  9Car.&P.  282;  B^.  p.  W^en,  Car.  ft  M.  68B. 
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§213.'  OrSer—Wafraia — Request  Let  ub  now  iflqulre 
bow  fer  any  defect  of 'form  in  tbese  several  writings  may  be 
cared  i>y  oral  evidence.^  \t  a  request  otntts  the  name  of  the 
person  to  whom  it  is  intended  to  be  addressed,  this  omiesion 
may'  be  filled  np  by  proof;'  and  so  of  a  warrant,*  and 
bO  of  an  order.*  Likewise  evidence  may  be  admitted  of  the 
coarse  of  dealing  between  the  parties,  whereby  the  writing 
gains  a  meaning  of 'which  it  woald  otherwise  come  short.' 
In  this  way  the  following  paper, — "August  3,  ISy9  —  one 
Ifl-in.  helmet  scoop,  one  4-qt-  kettle — James  Hayward," — 
was  interpreted  to  be  a  reqnest  for  the  delivery  of  goods.^ 
And  where  the  coarse  of  dealing  between  two  persons  was, 
that  one  of  them  shoald  make  a  list  of  names,  wHh  a  som 
against  each  name,'on  sight  of  which  list  the  other,  upon  tbe- 
credit  of  the  first,  shonld  furnish  the  several  individuals  men* 
tioned  wHh  goods  fo  the  amounts  spedfied,  —  the  writing,  so 
ilhimined  by  extrinsic  evidence,  was  held  to  be  a  request, 
iiiough  without  the  evidence  it  wontd  come  shorf  "Where  also 
the  course  of  dealing  at  a  bank  'is,  that  a  depositor  who  takes 
an  accountable  receipt  for  his  money  draws  oat  the  money, 
with  interest,  on  indorsing  his  name  on  the  face  of  the  receipt, 
it,  with  his  name  thus  indorsed,  is  deemed  an  order  for  the 
payment  of  money.*  So  the  fact  that  there  is  a  fund,  and' 
that  the  drawer  has  a  disposing  power  over  it,  may  be  shown 

in   fvid''ni^(  *J^  innlco   nn    infttnimRnt  aO.  order,  .vhetS  tbeSfi 


»  Auto,  I  SOS,  209.  ■  , 

■BexD.  Camer,  1  Moody,  SSI  i.B^v.PnlHiroOk,  9  Car.&P.  SI;  Bex 
p.  CuUen,  6  Car.  &  P.  116, 1  Moody.  SOO. 

■  Reg.  r.  Rogen,  9  Car.  &  P.  41.  '' 

•-Reg.  K  SllelUtig,  DMn,  Sn,  Sd  L««  J.,  ir.  •.,  M.  C.  8,  IT  Jnr.lOlZ,  SS 
Slig.'L.&Eq.»9T. 

•  R«g.  V.  W^ter*,  Cur.  &  M.  G88 ;  Rex*.  CnHeii,  I  Uoed;',  tOO,  9  Car.fc 
P.  114;  ■eg.v.PolhvMki^Ou-.ftP.ar]  B^.«.A&iuoB,C)it<.&H.S2S; 
B^.  V.  Rouen,  9  Car.  ft  P.  41 ;  poet,  $  il8. 

*  Begs  «w  PaHbrO*,  »  C>r.  ft  F.  ST. 
'  Reg.  B.  Wahan,  Ouv  ft  M.  wa. 
'R^.  o.  AtkimoD,  CBr.ftU.SIS.    ,' 
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ptittioolan  do  not  saffitiieotly  appear  on  its  faeeA  These  ^n 
iUnstfatioDB  of  a  general  doctrine;  but  bow  &rtbe doctrine 
xriU  be  carried  by  the  cOOrts  is  not  certaim  Evidently  it  kpa 
Umits. 

§  214.  Pmmigsory  Notefi  This  well-known  mercaatile- 
aecnrity  requires  littie  dxplanatioa  here.  It  has  been  defined, 
to  be  '^a  writtsn  promise,  by  one  pei«on  to  .another,  for  tJw 
payment  of  money  at  a  specified  time,  absolutely  and  at. 
all  events."  "  The  instrument  need  not  be  negotiable  *  to  be 
a  promissory  note,  even  within  tbe  meaniag  of  the  words 
in  crifDiiml  etatutes;  as  in  the  atatotes  egaifiBt  forgery.^  And 
the  flawing  writings  namely,  "  Dae  J.  F.  one  dollar  on  aet- 
tiement  this  day,"  &c.,— was  held  in  New  YoA.  tA  be  a  note. 
for  the  payment  of  raoney.^  A  bank-bill  is  a  prcunieefHy 
note;'  though,  of  course,  every  proousBory  note  k  Qot  a 
bank-bill.^  But  the  reader  will  fiod  this  instrument  best 
described  in  works  treating  of  bills  and  notes.^ 


>  B(^.  c.  Tivian,  1  Deo.  C.  C.  SS ;  Reg.  v.  WilliMtM,  3  Car.  &.K.  61.  See,. 
for  ft  fintlier  UUutralton,  S<g.  e.  lUidge,  Teisp.  &  U.  127, 13  Jut.  HZ,  1« 
LitwJ.,K.  8.,U.C.17&,  1  Den.  C.  C.  404. 

■  See  Vol.  n.  $  461,  693,  695. 
"'  SKentCom.  74. 

.  •  SiMT  BilK  §  10 ;  SlbUf  u.  Flwlp*,  e  Ciuti.  1 72- 

*  Bex  V.  Box,  Bon.  &  Ry.  300,  6  Xouab  326. 

*  People  ■>.  Finch,  6  J<An».  337. 

*  Hobbav.  The  Stole,  9  Uirao.  845.  Contra,  Colp  e.  Xlie  State,  iPorL- 
33. 

■  The  State  t>.  Wilion,  3  Brev.  196.  And  see  The  State  c.  WUkiiiA,  17 
Yt.  ISl ;  The  State  c.  Ward,  6  Iff.  H.  529 ;  ant^  f  2044  The  State  o.  IH- 
lery,  iNott&UcCord,  &j  The  State  v.  Canadtw,  1  NottJc.McCond,  91. 

*  The  reader  axj  like  to  ezanuaa  the  follovii^  onsee,  ia  addition  to  those; 
already  cited  to  thk  aectianiiledded  nndAr  Ae  criminal  lav.  Kex,  v.  El- 
liott, 2  Zatk  P.  C  961 1  Wilcox'a  caae,  2  Kn».  Crimea,  Graa.  Ed.  49? ;  £«x; 
i^  Clark,  Ems.  &  By.  181,  2  Leach,  4th  ed.  lOW ;  Bex  n,  TnUa,  S  Leaoh, 
4th  ed.  1040,  2  TannL  328,  Bom.  &  By.  164 ;  Bntler  «.  The  State,  n  Ala. 
43.  An  indoneneotof  a  promittory  note  i»a"c(«4nct."  P-oaga  v.  The 
Stale,  3  Ohio  State,  229. 
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-:^21d.  BiUtffExtAanga^  ;Sin)0arinIegatege({ttoa'protn- 
iatDiy  noteis  a  biU  o£  exclwnge ;  being  "a  written  order.or 
zeqMest.'by  one  perooa  to,«iu>tJiier  fer  the  payment  of  moneys 
at  a  specified  time,  absolutely  and  at  all  events."  ^  Ldke  4. 
promissory  Dote,^  it  is  generally  negotiable,  not  necessarily 
so.^'  Pot  fuithBr:-ibfbnnat^'B  corieCrtling  this  mercantile  and 
cKHBniaeBciBl  teourit^,  the  feader.ahoold  consult  th?  booka  of 
cammerdal  law,  ancl  «  single  asctton"  «|  oor  second  vol*- 
JMmefi  ,:        -   ■       ■ 

>S16. .  TMertakn^  fur  the  Paymera  of  JUbiwy.  Tbi? 
p^nbe  ia'somsvbst bcoader  in  Dk^uting'tiian^the.teria.pcoia-: 
istory jiolB ;  ^  but  tJie  deoisljjns  ^a.  tbe  subject,  are  too  few  to : 
jollify^ as  attempt  at  exact  de&nttioB. 

'*  Se*  TeL  B,  §  461, 463^  S38. 
•'•JKcatOti»74. 

'  Aiite,§2U. 

'  Story  BiUa,  g  3,  60.  ' 

'  VoL  U.  1 463. 

*  For  decisimu  in  the  criminal  U«  U  to  what  ia  a  bill  of  exchange,  see 
Bet  V.  Harf,  9  Cia.  ai  P.  106 ;  R(%^.  v.  Bntterwick,  S  Motidy  Ji  R  1 96 ;  Sex 
«.Wicks,fiiBi-&B}r.l49t  Bexv.  Band^l,  Bon.  &  By.  196;  B^.  r.  Bmilli, ' 
S  Moody,  !95;  Beg.  t>.  Bordett,  2  Moody  &  R.  862 ;  Rex  t>.  Birkett,  BW  ft - 
By.  Ml;  Bex  p.  Podey,  Bnas.  *  By.  12;  People  r.  Howell,  i  Johns.  896 ; 
Bexv.  CbisholiD, Bon. & R^.  297 ;  Beg.  v.  Curry,  2  Moody,  218;  Bex  t>. 
Smdoidue,  1  Moody,  439;  Rex  t>.  Mcintosh,  3  East  P.  G.  942,  996,  3 
Leacb,  4tli  ed.  88S.  What  is  an  ^acc«ptance  of  a  biH-of  excliange,'''Bee 
Beg.  V.  CotAe,  8  Car.  Si  P.  G82  ;  Beg.  c.  Rogere,»  CsnEc  P.  639.  As  fo 
lAat  is  an  ''indoraenitait,''  Me  Rex  f.  Arscoft,  6'  Car.  &  F.'  408;  Rex  v. 
Kgg,  Stra.  18.  What  a  "  draft  for  the  payment  of  money,"  Rex  v.  Pooley,  ■ 
>B.ft'P.  Sil,'Rti«.&»y.  n.        ■ 

*1Reg.  ».Reea,8<Jar:ftP.«9;  SLewiii,  I8S;  Reg,  ».  Sione,  1  Den.  C.'^ 
C.181,  SiOar.  AE:fte«';  T6e  Sttte'w.  Hymphrys,  10  ffimph.  443;  Reg.  v.  - 
^ntcini,  €^.  &'U.  sot.  Asttiifb»X  are  "Mteoritiefl  (br  money,"  "Tahiablo 
Mnrifies,"  "  serarities  and  effeiHs,"  &c.,  see  Bex  v.  Bart,  6  Car.  ft  P.  106 ; 
Bkt*,  Taies,  1  VtooAj,  170,  Car.  Crim.  La*,  M  ed.  373,  333 ;  Rex  n,  As- 
ia^ »obb.  &Ry.  67,  3  Leach,  4th  ed.  958;  Eegl  v.  Beath,  -2  Moody,  38; 
Beire.  Baktnrell,'StLeath,4lhed.  94S;  Reg.  r.  Orcenhalgb,  Dears,  Sfi7,  26  - 
KigvL.  ftEq^570.  What  a  "IxmA  dC  acceonts,*  Commonwealth  v.  Wil- 
liams, 9  Met  273.  What  a  "  deed,"  Bex  c.  Fanntieroy,  I  Moody,  &3,  B'- 
BiDg.413, 1  Car.  ScP.  421.  i        .    ' 
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§317.  Receipt  for  J^ney — Receipt  for  Goodt^  A  re- 
oeipt  is  a  uTitten  acknowledgment,  by  the.  maker,  of  Bome- 
tbing  delivered  him  from  anotiier.  Like  oidera,  wazrants, 
and  requests,'  receipts  are  of  two  kinds  —  sudi  as  are  receifMs 
on  their  face,  aad  such  as  may  be  shown  to  be  receipts  by- 
averment  and  proo£  To  make  the  writing  saffident  in  hael^ 
no  exact  form  of  words  ia  necessary,  only  the  idea  must  be  cod- 
▼eyed  to  common  apprehensioa.  The  expression,  "  BeoeiTsd 
the  contents  above,  by  me,  Stephen  Withers,"  written  below 
a  bill  of  parcels;'  or  even  "settled  4^  Samuel  Ho^es;"* 
or  "  paid  sadler,"  Sadler  being  shown  to  be  a  person's  nane, 
tboagh  written  with  a  small  «,'  —  constitutes  a  recejf^ 
without  the  aid  of  other  proof;  and  so  the  words,  "B»- 
ceived  from  Mr.  Bendon,  due  to  Mr.  Warman,  17«. 
Settelled,"  no  signature  being  added  below,  have  been  held 
to  be  Mr.  Bendoo's  receipt,  there  being  evidence  of  its  having 
been  uttered  as  ancb.*  On  the  other  hand,  the  foUowuig 
writing,  "  WiUiam  Ckiitnerp,  Esq.,  paid  to  X  fomion,  the  son 
of  8  ponnda,/£i.  13, 1812,"  was  held  to  come  short;  because 
it  was  an  assertion,  not  an  acknowledgment,  that  Cbiunery 
had  paid  the  money.^  And  an  acknowledgment  seeras  not 
to  be  sufficient  when  it  is  only  in  the  form  of  a  recital,  intro* 


>  S«e  Vol.  II.  S  461,  693. 

■  Ante,  I  SOS,  309,  210,  31S. 

■  Testick'B  cue,  2  £a«t  P.  C.  9SS.  And  mm  R^.  v.  Tai«haii,  9  Car.  ft  P. 
276;  Rex  t>.  RuMeJ.  t  Leach,  4tli  ed.  8. 

•  Rex  D.  M&rtin,  T  Car.  &  F.  H9,  1  Mood;,  483,  OTemOing  Ru  b. 
Thompson,  2  Eeach,  iHi  ed.  910. 

*  B«g.  v.  HouKDMn,  6  Car.  &  P.  ISO.  If  there  are  initiato,  ai  H.  Q.,  in 
place  oT  the  full  name,  it  is  necMsaiyto  aver  and  prore  what  is  meant  bjr 
them.  Rex  v.  Barton,  1  Uoody,  141.  See  Reg.  e.  Doardtaan,  i  itoodj  & 
R,U7,  SLowin,  181., 

'  Reg.  r.  Inder,  2  Car.  &  E.  6S5.  So  the  «ntrj  t^  menej  by  tiie  oadii« 
in  the  bank  book  of  a  creditor,  is  an  accounlable  receipt.  Bex  v.  Barii- 
soD,  1  Leach,  4th  ed.  180,  3  East  F.  C.  9S«.  For  another  illuatralion,  tee 
Rex  V.  Bice,  6  Car.  &  P.  6S4. 

'  Rex  V.  Harvey,  Run.  &  Rj.  2!7. 
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^life'Sflh.]       PARTIC(5tAft'  WOKDS  "AlTOTmASBS.  §  213 

dBct6ry  to'SomCTWh^  '^Ise.*  ■  ■  So  flie  writing  miist  sho*  what 
sftrtiVofAtl&ftsttKkl'ffiSurrf,  was'receivetlianil  ftom  whotii  ;*' 
«tid,'-*Hiere'thi^ri*'is''a'9cri^  Vecefptr  fof  money  paid  on  stock 
mfedfibed^te  afcarilt^iind'ttie'blanfc  for  the  subscriber's  name 
a'nM'fln^a  ttp,'Jtf9"notiriWwafece!pt:*  The  word  "set- 
y*d^;^  At  rti'e  fiidt'of -a ■bflV'of  ■parcels,  is  not  alone  sufficient  to 
rtWifrliwrbnitd  ha'n!  bferti  tntendedfot  a  receipt,  unless  aver-' 
A*MS'ti9't6iaefBj<ft'bre  iJbiitaincd  "Jn  the  indittment.* 

' '^Sldi  Where  *Tiin3tramerii  is  not  on  its  face  sufliciently 
flSITfe'bea'refeipfj'the'iJ-feCtTTiay  be  snpplied  by  showing  ft 
oJ*rse  of'dealiVig  betxteen' -the  parties  in  wiiich  it  is  under- 
rtotidttf^  a'nd-tt^frted  aj)  siich.  This  extrinsit?  matter  must 
ahpearbotH  hf  avCTmerlt  and  proof.'  And  care  "should  "be. 
nKt^,-fhat  "the'evidehce  goes  ttie  hefieBsary  length,  and  not' 
iStteTyshowi*  the  writfn^  to  have  been  an  order,  or  something 
(fe«i 'dtftiei-  tMn'W  recetjft.*'  -Ptedaely  how  far  the  crimlnaJ' 
iftCpeftnttS' these"  deficiencies  to"  be  supplied  by  extrinsic' 
HW^rifee,  the  atithtwrfles  do  not  define ;  but,  while  the  doctrine 
jSiy  go  further'  fhan  above'expressedin  this  section,  it  no, 
dbabt  hasKntife:*  .   .      :  • 


•  B^.  ».  West,  2  Car.  &  K.  496,  1  Den.  C.  C.  268 ;  Clark  r.  Newsam,  3 
EaUir.  Cas.69,  lEick  131.  ■         ' 

'  Yet  see  u  to  ao  order,  ante,  §  20T,  note.  -  ' ' 

*.  S«f  vL  LyW*; i'S^iaiiti^  iS.  'Mi,  2  Cast  P.  t.  9B8. 

'  B«z  B.  Thompson,  2  Leach,  4th  eA  '519.  See  daft,  on  the  general 
•Bfcj«ai'1l»»'*Wt«-*'<'*b^  9'IRiraj*:  b8;  Pertple  v.  Hoag,  2  Pariief, 
8S;  K^,  p.  Bodway,  9  Car.  &  P.  784;  Keg.  u.  Frafiipton,  2Car.  ft  ff.  ■ 
4r;aag;«.-Sinit)r,  9  D«n-.  O]  C)  449, '9  F>ng.  L.  & '£q.  SS!*;  People  v. 
LwNOii^  *  DeAio^  S8»|  CoMfhSnivedfh  v.  'WDnatts,  »  Met  2T3 ;'  Reg.  t>. 
Mqsl  Be»-  C;<K  »»Ss-R«rtp.  Hoipe,'!  HveOy,  iU-,  Beg.  p.  Pringle,  2  _ 
Moody,  i27 ;  Ke^  B.  The  State,  :o  Ohio,  75. 

»-«4i.r.Coope»v»Chlr.«K.'5«.  ' 

f-  6m  Bex  V.  ]iaH6ii,t  Mottdy,  Mli  iniiAnii  aaies  ttt^trtioDed  in  the  last 
nctioo. 

•  8eeaBte,S213.  :   ■■   -     - 
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§  318  a.  Aequittaace.  Thia  word  je  in  eame  statates  tm- 
ployed  lit  connection  with  the  w(»d  receipt ;  b'ot  it  leqnttes 
DO  separate  ez[^DatioD.' 

§219.  Ooodi—OuUtelt.'  In  the  bo<^  of  tbe  taw,  these 
words  are  asually,  not  always,  found  together ;  thus,  "  goods 
and  chattels."  They  are  nearly  alike  in  import ;  though  chat- 
tels is  the  more  technical  word,  and,  in  pore  legal  phase,  the 
more  appropriate.  Perhaps  also  it  ia  the  more  extenBire  in 
meaning.  Each  <rf  these  words,  in  ita  largest  sense,  signifies 
all  a  man's  property  other  than  real  estate ;  yet  the  word 
goods  seems  to  be  quite  variable,  and  sometimes  to  embrace 
much  lesa.^  But  in  criminal  law,  particalarly  io  statntea 
against  larceny,  neitberoftbese  words  has  beeo  often,  or  era, 
nnderstood  to  have  the  full  meaning  thus  indicated.  The 
general  doctrine  here  ie,  that  neither  word  comprehends  choses 
in  action ;  as  bank-notes,^  mortgage  tleeds,*  and  the  like.'  It 
seema,  also,  that  these  words  do  not  include  any  thing  which 
circulates  as  money;  or  rather,  it  has  been  so  held  nndet 
some  English  statutes,  wl>ere  perhaps  the  question  really 
depended  on  the  rdation  the  words  bore  to  others  in  the  en- 
actment'    And  in  a  statute  against  larceny  of  "  any  goods, 

*  Sex  K.  Martin,  7  Car.  &  P.  549;  The  State  n.  U&rtiii,  9  Humph.5I>; 
People  o.  Hoag,  2  Parker,  se ;  Beg.  v.  West,  1  Den.  C:  C.  S58,  2  Car.  &  £■ 
498;  Clark  «.  Nemara,  &  Bailw.  Cai.  69, 1  Each.  131 ;  Beg.  c.  AtktD)(H^  S 
Mood}',  21fi. 

■  See  YoL  IL  S  £97,  6B3. 

■  See  BuuT.  Law  Diet,  and  BuniU  I^n  Diet  voe.  Good*,  Cbatteb,  »- 
apeclively,  and  the  authorities  there  cited ;  2  BL  C<un.  SS5, 

'  The  State  v.  Calvin,  S  Zab.  307 ;  Commouirealth  v.  Swinney,  1  Vo.  Cu- 
146;  Butherford  v.  CoDunoiiTealtb,  S  Va.  Cas,  lil;  Sex  v.  HiU,  Bti»& 
By.  190;  Bexi).  Morris,  1  Leach,4thed.468,9Eaat  F.C.  74S;.Bei:ii.  Sadi, 
1  Leach,  4th  ed.  468,  2  East  P.  C.  74S ;  The  State  v.  Jin,  3  Mnmf  ti.  S. 

'  Reg.  0.  Powell,  14  Eng.  L.  &  Eq.  fiTfi,  2  Dea.  C.  C.  M3. 

*  And  aee  The  State  r.  Foster,  3  McCerd,  442. 

'  2  East  P.  0.  «43,  746 ;  Bex  n  Gaj,  1  Leach,  4tli  ed.  241,  8  Bart  P  C. 
748 ;  Rex  v.  DavidBos,  1  Leach,  4th  ed.  342,  note.    And  see  the  obMTra- 
tiou  of  Slor;,  J.,  b  United  Statoa  p.  Monlton,  fi  Maaon,  5S7.    Accwdinglo 
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waieBj  or  mevohaadise,  in  eay  vessel  npon  aajr  navigable 
dyer,"  tbe  void  goods  wk».  constmed-  not  even  to  extend  to 
dollars,  or  Portugal  money,  not  current  by  proclamation.;  -tbe 
reason  appearing  to  be,  that,  as  this  word  stood  connected  in 
tbs  daose  -with  "  wares  or  merchaodiBe,"  tbe  latter  limited  its 
meaning.^  Yet  on  tbe  othnr  band^  there  is  reason  for  tJie 
opinion,  that  "goods  and  chattels"  embrace  all  coin,  though 
eifecdatkig  as  nwmey,  vitich  would  be  the  subjeot  of  laieeny- 
ait  oommon  law ;  and,  ia  tiie  Uoited.  States  Circuit  Coort.for 
tbe  District  of  Massachusetts,  it  was  decided,  tb&t  the  tenn 
"personal  goods ^'  in  tbe  act  of  congress  of  1790,  c.  36,  ^  16, 
ehonld  be  so  oonstmed.  The  court  in  ihia  case  even  inti- 
mated, contrary  to  what  we  have  just  seen  to  be  tbe  general 
docbine,  that  under  the  phrase  goods  and  chatt^e  may  be 
comprehended  bank-bills,  sinue  they  circolate  as  >  currency ; 
hot  not  other  cfaoses  in  action,  as  ^missory  notes.'  With 
tJie  exceptionB  aheady  pointed  out,  tbe  words  under  discus- 
sioa  seem  to  include  ev^  thing  of  a  personal  nature.  Thus 
oats,  rye,  and  com,  the  produce  of  a  man's  farm,  and  lying  in 
bis  barn,  are  "  goods,  wares,  and  merchandise ; "  ^  the  luggage 
of  a  passmger  going  to.  a  steamboat  is  "goods  and  merw 
cliandise ; "  *  and  a  raiJroad  passenger  ticket  Ia  a  "  chatted ; "  ^ 
as  are  also  sheep,  fowls,  and  other  animals." 


one  Citse,  if  an  act  of  parlismont  vesta  tbe  property  c^  "goods,  chattels,  jVir- 
nitnre,  clathiiig,  and  debts"  in  certun  persoiu,  the  propert}'  itt  moaey  and 
■ecurities  for  monej  b  not  thereby  transferred.  Rex  v.  Beacall,  T  Car.  &  P, 
3  to,  454.  In  Ohio,  the  doctrine  of  the  text  teems  not  to  be  fotloired.  Hall 
V.  The  State,  8  Ohm  State,  SIS. 

>  Rex  D.  Liigb,  1  Leach,  4th  ed.  53;  Rex  c.  Grimes,  1  Leach,  4tb  ed.  53, 
note,  2  Bart  P.  C.  647,  Poeter,  79,  note.    And  see  ante,  g  I4». 

*  United  Slates  f.Moulton,  5  Mason,  557.  And  «ee  Rex  c.  Dean,  S  Leach, 
4tb  cd.  69S,  2  East  P.  C.  749 ;  Rex  v.  Mead,  4  Car.  &  P.  SS9. 

*  The  State  v.  Brooks,  4  Conn.  448. 

*  Rex  17.  Wright,  7  Car.  &  P.  159. 

*  Reg.  V.  Boulton,  1  Den.  C.  0.  608,  2  Car.  k  K.  917,  18  Jar.  1M4; 

*  2  East  F.  C.  748.  AsbM  and  piga  have  been  held  to  b«  "  cattle,"  within 
9tat.  9  Geo.  1,  c.  2t.  R«x  e.  Cfaapple,'Ru«.  &  Ry.  77;  Rex  v.  Whitney,  h 
Moody,  8. 

[3S5] 


Di.itradb,  Google 


^  i^l  LBQAL  umapKKZAnas.  [sooe  n. 

§  S20.  Bat  the  words  goods  and  chattels,  in  these  oriminal 
statutes,  may  include  not  only  coin,  bnt  choses  in  action  alsit, 
Bs  promissory  notes,  bank-bills,  and  the  tike,  when  there  are 
other  words  or  other  statutes,  which,  on  all  being  taken  to- 
gether,' fairly  require  such  interpretation.  Thus  where  the 
stealing  of  promissory  notes  wa&  a  statutory  larseny,  and 
a  subsequent  enactment  made  it  a  misdemeanor  to  "buy 
or  receive  any  goods  or  chattels  knowing  the  same  to  have 
been  stolen,"  the  judges  of  Ireland  held,  that  promissory  notes 
fall  within  the  latter  act;'  yet  substantially  a  contrary  doc- 
trine was  laid  down  in  New  Jersey  in  an  exceedingly  well 
considered  and  ably  reasoned  case,^  and  there  may-be  grave 
doubts  whether  the  latter  is  not  the  true  view.*  In  Bngland, 
the  halves  of  county  bank-notes,  sent  in  a  letter,  are  held  to 
be  goods  and  chattels;^  and  a  bank-note  ia  within  the  words 
"  money,  goods,  chattels,  wares,  or  merchandise,"  of  Stat.  12 
Anne,  c.  7,  concerning  stealing  from  a  dwelling-house  ;^  bat 
the  Virginia  conrt  denied  that  such  note  was  to  be  included 
under  words  similar  to  those  last  mentioned.^  On  the  whole, 
these  terms  are  not  so  weQ  defined  in  the  criminal  .law  as 
we  might  wish  they  were;  the  cases  are  at  several  points 
conflicting ;  and  the  careful  practitioner  will  not  advise  in  a 
matter  of  doubt,  without  6rst  making  a  particular  examina- 
tion both  of  the  dediilans  at  large,  and  of  the  statute  law  of 
his  own  State. 

§  221.   Money?     The  word  money  means,  in  these  statutes. 


'  Ante,  §  6S,  72,  78. 

'  Rex  17.  Crone,  Jebb,  4T.  And  see  Anavjtaaaa,  1  Crwirf.  &  Dix  C.  C. 
152.  See  People  c.  Kent,  1  Dong.  Mieh.  42 ;  Hall  v.  The  Stat»,  B  Ohio 
State,  575. 

*  The  State  i>.  Calvin,  3  Zab.  307. 

*  See  the  Tuion6  caiee  cited  to  llie  last  eaction. 

*  Bex  V.  Mead,  *  Car.  &  P.  635. 

■     *  Rex  p.  Dean,  3  Leach,  4th  ed.  S9S,  2  East  P.  C.  646, 719. 

'  Commonwealth  c  Swinney,  1  Va.  Cae.  146,  151.  And  see  Rcb  v.  HiU, 
Suss.  &  By.  190. 

'  See  Vol.  II.  §397,  624,  693. 
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only  Ihat  which  is  a  legal  trader.*  It  does  not  therefore  in- 
clade  baok-lHlle,  though  they  pass  ooireot;^  neither  does  it 
iadade  United  States  beaaary  wamntB,'  nor  coanty  claimB,* 
nor  mere  promissory  notes,^  nor  bills  of  exchange.^  But  the 
.Maryland  court  held,  that  tbe  deposit  of  a.  note  of  the  bank 
of  Virginia,  as  a  imager  or  bet,  is  a  deposit  of  t' money  "  with- 
in the  Maryland  act  of  1838,  &  392.^  Some  other  distinctionB 
«re  stated  in  a  section  of  our  second  volume.^ 

§  232.  Jewelry.  This  word  occurs  in  a  Massachusetts  stat- 
ute against  peddling  certain  enumerated  articles.  The  court 
once  observed,  that  the  legislature  "  intended  to  employ  it  as 
a.  generic  term,  of  the  largest  import,  inclading  alt  artaoles 
under  the  genus ; "  and,  without  undertaking  to  define  its 
meaning,  adjudged  plain  gold  nnga  and  ear-knobs  not  to  be 
indnded  within  the  term  as  used  in  the  statute.^ 


V.    77ie  I^oceedvngs. 

^  223.    ConvKtion.    This  word  ordinarily  signiSes  the  find- 
ing of  the  jury,  by  verdict,  that  the  prisoner  is  guilty.     When 


'  1  EastP.O.J47,l49.  And  See  Hale  V.  The  State,  8  Texas,  171;  Colson 
p.  Tha  State,  7  Blackf.  6S0,  In  England,  ft»eign  cmn  is  considered  mere 
bnllion,  QoleBs  made  current  by  procUmatioD,  1  East  P.  G.  149.  As  to 
"  bullion,"  see  also  1  East  P.  C.  1S8. 

*  Tbe  SUte  t>.  Jim,  3  Mnrpli.  3 ;  Rex  e.  Hill,  Boss.  &  By.  190;  Goi'mon- 
wealth  V.  Swinney,  1  Va.  Cas.  146,  151 ;  MoAnly  p.  Tbe  State,  7  Yeig. 
526;  Jobmlon  c.  The  State,  Mart  h  Yerg.  129.  But  a  bank-note  is  a 
"  Taluable  thiag,"  Eez  v.  RobinsoD,  2  Leach,  4th  ed.  749,  2  East  P.  C. 
1110, 1114.  As  to  the  meaning  of  the  vord  "  bank-note,"  in  a  statute,  see 
Fofneroy  v.  Commonwealth,  2  Va.  Coa.  Sit. 

*  WUUams  v.  The  State,  12  Sm.  &  M.  58. 
'  Tucker  v.  The  State,  16  Ala.  670. 

*  The  State  v.  Foster,  3  McCord,  442 ;  Tate  v.  The  State,  &  Blackf.  1T4. 

*  Bex  It.  Major,  »  East  P.  C.  1118. 

'  Doyle  D.  Commiitioneis  of  Baltimore  Coanty,  12  GiU  &  J.  484.    And- 
see  Rex  e.  Dean,  3  I^each,  4th  ed.  698,  2  East  P.  a  646,  649. 
'  Vol.  n.  S  624. 

*  Commonwealth  c.  Stephens,  14  Pick.  370. 
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it  in  said,  there  has  been  a  convictioo,  or  one  is  convict,  the 
meaning  usually  is  not  that  eeatence  has  been  pronounced, 
but  only  that  the  verdict  has  been  returned.^  Yet  ibe  word 
sometimes  denotes  the  final  judgment  of  the  court'  It  has 
likewise  some  other  significations ;  according  to  one  of  which, 
"a  conviction  is  defined  to  be  a  record  of  the  summary  pro- 
ceedings upon  any  penal  statute,  before  one  or  more  justices 
of  the  peace,  or  other  persons  duly  authorized,  ia  a  case  where 
the  offender  has  been  convicted  and  sentenced."  ' 

§  224.  Term  of  Years,  This  exfiression,  in  a  statute  rel- 
ative to  the  punishment,  has  been  defined  to  mean  not  leas 
than  two  years  ;^  and,  on  the  other  hand,  to  include  a  sen- 
tence for  life.*- 

§  225.  The  reader  will  find  various  other  words  and  phrases 
explained  in  these  volumes ;  and,  if  he  desires  to  see  the  ex- 
planations out  of  their  order,  he  can  do  so  by  the  help  of  the 
indexes: 


'  i  B1.  Com.  Sei;  United  Sutesv.  Glbert,  2  Samner,  19,  4tX  And  tee 
The  State  v.  Valentine,  T  Ired.  225 ;  Commonwealth  u.  Williamson,  2  Vft. 
Cos.  211  ;  Skinner  v.  Perot,  1  Ashm.  G7  ;  The  State  v.  Fuller,  1  MeCord, 
178 ;  Beg.  v.  Faderman,  i  New  Seaa.  Caa.  161,  Temp.  &  M.  S8S,  1  Den. 
C.  0.  S65 ;   Co.  Lit  3S0  b. 

•  Dwar.  Stat.  2d  «d.  683. 

'  UolthouBC  Law  Diet,  Connctioo. 
'  Ex  parte  Seymour,  14  Fick.  40. 

*  Common weaJth  v.  Evans,  IG  Fink.  448. 
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BOOK  III. 

THE    INTENT. 


CHAPTER    XIV. 


THE  GENERAL  DOCTRDTE. 


§  336.  Is  no  one  thing  does  criminal  jurisprudence  differ 
from  civil  more  than  in  its  different  doctrine  concerning  the 
intent  The  law,  seeking  justice  between  man  and  man,  fre- 
quently holds  one  to  the  civil  consequences  of  hia  act,  though 
he  neither  intended  the  act,  nor  suffered  himself  to  be  in- 
fluenced by  an  evil  mind,  producing  it  unintended ;  because, 
when  one  has  done  a  thing  injuring  another,  he  may  properly 
be  made  to  bear  the  loss,  rather  than  the  other,  under  many 
circumstances  in  which  we  attach  no  blame  to  him.  But'the 
different  nature  of  the  criminal  law  admits  of  no  such  dis- 
tinction ;  for  crime  proceeds  only  from  a  criminal  mind,  and 
the  question  of  loss  to  individuals  belongs  not  to  this  de- 
partment of  jurisprudence.  This  general  doctrine  will  be  fur- 
ther illustrated  in  the  present  chapter;  and,  in  subsequent 
chapters  of  this  book,  will  be  brought  to  view  some  particular 
docfjines,  growing  out  of  this  one,  and  forming  of  it  a  part. 

§  226  a.   The  doctrine  of  the  intent,  as  it  prevails  in  the 
criminal  law,  is  necessarily  one  of  the  foundation  principles 
[359] 
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of  public  justice.  If  man  w«te  lesponsible  to  no  power 
above  the  government  under  which  he  livea,  still  the  dootrine 
of  the  criminal  inteut  would  be  the  same  as  now.  Let  us 
see  how  it  stands  in  reason  and  authority  combined. 


§  2S7.  There  is  only  one  criterion  by  which  the  guilt  of 
men  is  to  be  tested.  It  is  whether  the  mind  is  critninaL 
Criminal  law  relates  only  to  crime.  And  neither  in  philo- 
sophical speculation,  nor  in  religions  or  moral  sentiment, 
would  any  people  in  any  age  allow,  that  a  man  should  be 
deemed  guilty  uijless  his  mind  were  so.  It  is  therefore  a  prin- 
ciple of  our  legal  system,  as  probably  of  every  other,  that  the 
essence  of  an  offence  is  the  wrongful  intent,  without  which  it 
cannot  exist^  We  find  this  doctrine  laid  down  not  only  in 
the  adjudged  cases,  but  in  various  ancient  maxims ;  such  as,— 
Actus  non  faeit  reum  nisi  mens  tit  rea,  "■  the  act  itself  does 
-  not  make  a  man  guilty  unless  his  intention  were  so ; "  '  Ac- 


'  Tie  William  Graj,  Paine,  16 ;  United  States  v.  Fenrce,  3  UcLean,  14, 
19 ;  Weaver  v.  Ward,  Hob.  134 ;  Ex  parte  Rodgers,  Amb.  807 ;  Rex  o.  Fell, 

1  Salk.  272 ;  Rex  c.  Uarlin,  Rnit.  ft  Ry.  ISS ;  Lancwtet'B  caw,  1  Leon.  SOS, 
SOS;  The  State  u.  Nicholas,  2  Strob.  278;  Rex  v.  Holden,  Rnss.  &  Ry.  154, 

2  Leach,  4th  ed.  lOlS,  2  Taunt.  334 ;  Rex  n.  Hams,  7  Car.  k  P.  428 ;  Rex 
t^Dannelly,  Rum.  &Ry.S10;  Reg.  o.  Allday,  8  Car.  &  P.  136 ;  Reg.i>.Thu> 
born,  1  Den.  C.  C.S87;  Rex  u.  Friar,  1  CML  703  j  Riley  p.  The  State,  16 
Coan.  47 ;  Rex  v.  Gaacoigne,  1  Leach,  4th  ed.  260,  381 ;  The  State  t>.  Beak- 
■hire,  3  Cart  Ind.  aOT ;  The  State  v.  Bartlett,  80  ifune,  1B2 ;  Ccnnmoa- 
wedth  j>.  Ridgway,  S  Ashm.  247;  The  State  v.  BoUta,  Bice,  146,147; 
United  States  v.  Fourteen  Packages,  Gilpin,  23B,  244;  Rex  b.  O'Brian,  7 
Mod.  878;  Stut^jes  v.  Maitland,  Anthon,  153;  Cummins  v.  Spruance,  4 
Barring.  Del  815;  Reg.  v.  Phillips,  2  Moody,  252;  The  Stale  c.  Carland,3 
Dev.  114;  Case  of  Le  Tigre,  3  Wash.  C.  C.  567,  672;  The  State  v.  Haw- 
kins, 8  Port.  461 ;  Rexo.  Heath,  Ruu.&Ry.  184.  And  see  Smith  u.Sinne, 
19  Vt  664.  >■  By  reference  to  the  intention,  we  inculpate  or  exculpate  oth- 
ers or  oaraelTes,  widiout  any  respect  to  the  happiness  or  misery  actually  pro- 
duced. Let  the  result  of  an  action  be  what  it  nay,  we  bold  a  man  guilty, 
simply  on  the  ground  of  intention ;  or,  on  the  same  ground,  we  hold  him 
innocent."    Wayland  Moral  Science,  IZ. 

■  Broom  Leg.  Max.  2d  ed.  226,  232, 1S9,  27S,  638,  note;  Bairill  Law 
Pict 
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tm' e  invito  factus  ntta  eat  maus  actus,  "an  act  done  b^  me 
against  my' will  is  not  my  act;"'  and  tfae  like.  In  this  par- 
^uiarf  criminal '  jarispTud en ce  differs,  as  already  intimated, 
from  civili* 

^  297  a.  The  doctrine  ef  the  intent,  to  be  dieaussed  in  the 
eeveral  chapters  of  tfae  preaent  book,  comprehends  one  of  the 
two  great  divisiona  of  our  criminal  law.  The  doatrioe  of  tha 
act,  to  be  discoBsed  in  the  next  book  of  tbia  volome,  oomprc 
bends  tbe  other  division.  And  though,  in  our  arraDgentent 
ot  Ute  matter,  mtu:h  liee  beyond  tfae  next  book,  yet  properly 
the  Trtiole  subject  belongs  under  these  two  heads.  Let  us 
proceed,  then,  with  the  doctrine  of  die  intent. 

4  328.  Tbe  object  of  pumefaing  criminals  is  oflea  stated  to 
be  to  deter  others  from  crime,  and  so  protect  the  community; 
as' well  asj  when  the  life  is  not  taken,  to  reform  the  offender.* 
Some  writers  have  doubted  the  propriety  of  the  first  part  of 
this  proposition;  suggesting,  that  the  government  has  no 
right  to  impose  aufiedng  on  one  of  its  subjects  for  tbe  good 
of  the  rest.  This  augg^tion  is  clearly  founded  %n  a  correct 
princijirfe;  yet  it  appears  quite  harmonious  with  the  other 
branch  of  the  proposition,  when  both  branches  are  rightly 
viewed.  The  courts,  as  we  have  seen,*  do  not  take  cogni- 
zance of  all  crime.  Therefore,  on  the  one  hand,  no  man  ia  to 
be  punished  unless  he  deserves  punishment  as  a  matter  of 
pnre  retributive  justice,  aside  from  all  extraneous  consideia* 
tiona ;  while,  on  the  other  hand,  though  a  penalty'be  merited, 
it  will  not  be  inflicted  by  the  governmental  powers,  which  d6 
not  assume  the  full  corrective  functions  of  the  Deity,  unless  a 


»  Boot.  Lkw  Diet. ;  Bumll  Lm  Diet 

•Rexp.  Fell,  1  Salk.  272;  WeaTcr  k.  Ward,  Uob.  IM;  Jamea  ^  Camp- 
bell, &  Cor.  ft  F.  372;  MiUer  k.  Lockwood,  5  Harris,  Pa.  248. 

'  BeccariA  on  Crimea,  e.  12 ;  Eilcn  Tenal  Law,  SH  ej.  G  ;  4  Bl.  Cata.  16  i 
Wayland  Moral  Science,  10 ;  Poley  Moral  I'liiioeophj-,  boot  0,  c.  9 ;  llutU. 
Iini.KJ,o.lft,S8, 16. 

•  Ante,  g  6. 
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public  good  may  thereby  be  doaei.'  Bot.ihef^  BeYentl  cOft^. 
siderations  only  lead  atrsngtti  to  ihagBnetal  cnle  coQcemipg' 
the  intent  It  could  never  restrain  a  human  being  from  doing 
wrong,  to  kindle  torments — we  cannot  say  putflhmeat':~'in 
another  who.  meant  no  wrong;  it  oottld  not  reform  the 
offender,  there  being  no  offence,  and  no  admoDitioii  agsijiBD 
intending  to  do  evil  having  power  to  prevent  unintentional 
acts ;  but,  even  if  it  could  accontpltah  both  these  objects,  still 
it  would  not  be  tolerated,  because  unjust 

§  223  a.  In  further  confirmation  of  the  general  doctrine  of 
the  iatent,  may  be  mentioned  the  fac^  that  no  man  deems 
in  hlB  heart  another  man  guilty,  or  deserving  of  punishment, 
unless  the  other  has  intended  evil.  Another  fact  to  be  men- 
tioned is,  that,  whenever  an  individual  suffers  a  punishment 
which  the  community  deems  him  not  to  deserve,  so  far  from 
its  placing  on  him  the  mark  of  contempt,  it  elevates  him  to 
be  a  sort  of  martyr.  Another  fact  is,  that  infancy  itself  spon- 
taneously pleads  the  want  of  intent  in  justification  of  what 
appears  to  be  a  wrong,  with  the  utmost  confidence  that 
the  plea,  if^the  truth  of  it  is  credited,  will  be  received  as 
good.  Now  tbese  facts  are  only  the  voice  of  nature  uttering 
one  of  her  immutable  truths.  This,  then,  is  the  doctrine  of 
the  law,  superior  to  all  other  doctrines  because  first  in  na- 
ture from  which  the  law  itself  proceeds,  that  no  man  is  to  be 
punished  as  a  criminal  unless  his  intent  is  wrong.  To  estab- 
blish  this  doctrine  requires  not  judicial  authority;  to  over- 
throw it  can  never  be  the  work  of  any  right-minded  power  of 
earth. 

§  229.  Further  on  in  the  present  volume  we  consider  the 
question  of  what  act  must  concur  with  the  criminal  intent. 
Sufficient  here  is  it  to  say,  that  there  must  be  an  evil  act,  which, 
combined  with  the  evil  intent,  constitutes  the  crime ;  though 


' "  State  punisbmenU  aro  to  be  considered  as  fbuDded  on,  ftnd  limited 
by,  fint,  natural  justice;  KCODdly,  public  utility."  Edea  Penal  Law,  Sd 
ed.  G. 
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the  act  Deed  be  evil  Mily  bscansc  of  its  proceeding  iiom  an 
evil  mind.     Bnt  aet'  and  Inteat  muat  ia  all  caws  corobioe.^ 

^  329  a.  These  yiews -will  appear  more  plain  in  the  light' 
of  the-foDowing  chapters,  to  which  they  are  intended  to  iu- 
frodoce  the  reader. 


<  Rex  u.  ScoGeld,  C&ld.  S97,  40S  ;  1  EastP.C.SS,  935;  2  Bast  P.  C.  1028, 
1090;  Commonwealtlk  v.  Morse,  3  Mass.  138,  139;  Ross  v.  Common  wealth, 
8  B.  Monr.  41 7 ;  Bespnblicft  v.  Matin,  1  DaU.  3S ;  The  State  v.  Will,  I  Dct. 
&  Bat.  131, 170;  Rex  v.Warne,  1  Stra.641;  Rex  v.  Heath,  Suss.  &  Hy. 
t%i;  Rex  0.  Stewart,  Run.  fc  R}-.  288;  Yoet  v.  The  Stale,  4  En<;.  42; 
Tontj  V.  KeU,  10  Vt  SfiS,  409 ;  UDited  States  r.  Twenty-ci^t  Packages, 
Gilpin,  S06;  BeipablJca  v.  Roberts,  1  DaU.  39;  Gore's  case,  9  Co.  SI  a; 
Dogdale  v.  Reg.  16  Eog.  L.  &  £q.  860, 1  Ellii  &  B.  48S ;  United  Stales  t. 
Kddle,  5  Cranch,  311 ;  Gates  v.  Lotusbuiy,  20  Johns.  437 ;  post,  g  312. 
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CHAPTER    XV. 


§  230.  There  is  little  distinction,  except  in  degree,  between 
a  positive  will  to  do  wrong,  and  an  indifference  whether  wrong 
ia  done  or  not.  On  this  ground  carelessness  is  criminal ;  and, 
within  limits,  supplies  the  place  of  the  direct  criminal  intent^ 
This  proposidon  is  illustrated  in  many  ways.  One  illustra- 
tion is  seen  in  the  law  of  felonious  homicide;  namely,  that 
erery  act  of  gross  carelessness,  even  in  the  performance  of 
what  ia  lawful,  and,  a  fortiori,  of  what  is  not  lawful,  and 
every  negligent  omission  of  a  legal  duty,  whereby  death 
ensues,  is  indictable  either  as  murder  or  manslaughter.^  "  If 
a  man,"  says  Archbold,'  "take  upon  himself  an  office  or 
duty  requiring  skill  or  care,  —  if,  by  his  ignorance,  careless* 
ness,  or  negligence,  he  cause  the  death  of  another,  he  will  be 
guilty  of  manslaughter:  as,  if  a  person  by  careless  or  furious 
driving  unintentionally  run  over  another  and  kiU  him,  it  wiU 


>  Sturges  p.  UaUland,  Aq&od,  US ;  Ooraroonv^Ui  e.  Bodet,  G  B.  U<mt. 
171. 

'  Rex  p.  Carr,  8  Car.  &  P.  168 ;  Eeg.  v.  Hmeg,  2  Gar.  &  K.  368 ;  Rex  ». 
Sullivan,  T  Car.  &  P.  611;  Eriington'scaae,  2Lewii],  217;  Beg.ti.Edirard^ 
SCar.  &P.6U;  Add  V.  The  State,  11  Humph.  1£9;  United  iitatec  v.  Froe- 
roan,  4  Mason,  505 1  Caeiell  v.  Bambridge,  2  Stra.  BM,  SiS ;  Res  v.  Etmj,  I 
East  P.  C.  236 ;  Keg.  v.  Uorriott,  S  Car.  &  P.  42d ;  United  Statea  p.  Wsritet. 
i  McLean,  163 ;  Eex  v.  Smith,  2  Car.  &  P.  419 ;  1  East  F.  C  264,  831  i 
Hilton'Bcase,  2LeTriu,  314;  Reg.  c.  Barrett,  2  Car.  &  K.  S'lS ;  The  State  «. 
Hoover,  4  Dcv.  &  Bat:  3651  Reg.  v.  Elli^  2  Car.  &  K.  470.  And  sae  also 
the  caaea  cited  in  the  remainiiig  notes  to  this  Kctim.  In  accordanoe  vitb- 
the  text  ia  the  Scotch  law.    1  Alison  Crim.  Law.llS.   . 

'  Archb.  Vffw  Cain-  Proced.  9.  ; 
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be  man»Iaaghter;'  or,  if  a  person  in  command  of  a  steam- 
boat,  by  negligence  or  carelessness  unintentionally  run  down 
a  boat,  &C.,  and  the  person  in  it  is  thereby  drow^ned,  he  is 
gnilty  of  manslaughter.'  In  like  manner,  if  a  person, 
whether  a  medical  man  or  not,  profess  to  deal  with  the 
life  or  health  of  another,  he  is  bound  to  use  competent 
skill  and  sufficient  attention ;  and,  if  he  cause  the  death  of 
the  other  tbrongh  a  gross  want  of  either,  he  will  be  guilty  of 
maaslaugbter.'  ....  If  a  man,  in  building  or  repairing  a 
honse,  throw  a  stone  from  it  into  the  street  or  way,  and  it  hit 
a  person  passing,  and  kill  him,  —  if  he  did  this  in  a  street 
where  many  persons  were  passing,  and  without  properly 
warning  the  persons  below,  he  is  guilty  of  murder ;  if,  in  a 
retired  place,  where  no  persons  were  likely  to  pass,  he  would 
not  be  liable  to  punishment.*  If  a  man,  being  on  a  horse 
which  he  knows  to  be  used  to  kick,  wilfully  ride  him  amongst 
a  crowd  of  persons,  and  the  horse  kick  a  man  and  kill  hirn, 
the  rider  is  guilty  of  murder,  although  he  had  no  malice 
a^nst  any  particular  person,  nor  any  other  intention  than 
that  of  diverting  himself  by  frightening  the  persons  around 
bim.^    But  if  a  horse  run  away  with  his  rider,  so  that  he  has 


'  Hen  V.  Waller,  I  Car.  &  P.  S20 ;  Rex.  v.  Martin,  G  Car,  &  P.  S9B ;  Rex 
I.  Gnnt,  G  Car.  &  P.  Gt9 ;  Bex  p.  Timmiiu,  7  Car.  ft  F.  499 ;  Beg.  f.  Swid- 
iti\,  S  Car.  &  E.  230. 

■  Sex  V.  Green.  7  Car.  &  F.  156 ;  Rex  v.  Allen,  7  Car.  &  P.  153 ;  B<^.  v. 
T*j1ot,  9Car.  &P.  672. 

*S«sr.SiHUer,  9  Car.  fcP.  BB8;  Rexf.  Van  Butchell,  S  Car.  ft  P.  G2S; 
Bex  B.  WilUamfon,  3  Car.  ft  P.  639 ;  Rex  v.  Long,  i  Car.  ft  F.  39S,  433 ; 
Rex  t.  Webb,  t  Uoodj  &  B.  405,  2  Leirin,  196 ;  Reg.  v.  Spilling,  2  Moody 
k  S.  107.  Tb«  Scotch  law  ie  tlie  nme.  1  Alison  Crim.  Law,  1 1 G.  There 
*re  NDie  American  cases  which  eeeni  to  bo  a  little  more  lenient  to  ignorance 
Ilmi  these.  ConunoDweallh  r.  ThoiopeoD,  6  Mass.  1 34 ;  Rrce  t>.  The  State, 
8  Ubo.  661.  Said  a  learned  English  judge:  "  I  call  it  acting  wickedly, 
■hen  a  man  ia  gnmly  ^norant,  and  yet  affects  to  cure  people,  or  when  he  - 
ii  ponly'inatteDtive  to  their  safety."  Parke,  J.,  in  Res  v.  Long,  4  Car.  & . 
P.  398, 410.    See  r<j.  n.  g  6M- 

'3  fawt  70;  FoMer,  2«. 

■  I  Hawk.  P.  C.  Tth  ed.  c.  31,  g  68. 
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DO  control  over  him,  and  ^e  horse  killor  injure  a  man,  the 
rider  is  dispaniabable."  ' 

^  330  a.  The  docixine  of  negligence  pioduciug  death  is 
only  one  of  the  illusbrations  of  the  broader  doctrine  of  care- 
lessness. It  p»vadea  the  criminal  lew  in  all  its  departments; 
applying  to  all  offences  wher^  there  is  loooi  for  its  applica- 
tion. 

^  331.  Therefore  the  bare  neglect  of  a  legal  duty,  as  of  the 
owner  of  a  river  to  scour  it,  whereby  the  neighboring  lands 
are  overflowed,  may  render  the  party  indictable  for  a  mu- 
saoce.^  In  like  manner,  an  officer  of  the  law,  who  keeps  a 
prisoner  committed  to  his  custody  so  negligently  that  the 
.prisonei*  escapes,  must  answer  for  this  neglect  as  a  crime." 
And,  on  the  seme  principle,  a  man  is  sometimes  held  ctlra- 
iually  for  the  act  of  his  servant ;  or  rather  for  bis  own  aot  in 
respect  to  bis  uervant;  for,  as  Bayley,  J.,  observed,  — "  If  a 
person  employ  a  servant  to  use  alrnn,  or  any  other  ingredient 
the  uniestiaiued  use  of  which  is  noxious,  and  do  not  restrain 
him  in  the  use  of  it,  such  person  is  answerable,  if  the  servant 
use  it  to  excess,  because  he  did  uot  apply  the  prefer  preeao- 
tion  against  its  misuse."  *  On  the  same  principle,  if  a  man's 
servant  throws  dirt  into  the  street,  the  master  may  be  indicted 
for  the  nuisance.^  And  Denraan,  C,  J.,  once  ruled,  and  the 
other  judges  concurred  in  pronouncing  sentence  on  the  con- 
viction following,  that  the  directors  of  a  gas  company  are  an- 


'  (Hbbw)  e.  Pepper,  2  Salk.  fi37,  I  Ld.  Bajnn.  S8.  This  doctrine  of  neg- 
ligence prodacing  death  is  diKuned  hj  Mr.  fionnett  in  1  Ben.  &  H.  L«ad. 
Cu.  43  ctseq. ;  alKi,in  our  second  Tolume,  Uod«r  the  title 'of  Homicide- 

■  Kes  f.  Whuton,  1 3  Mod.  610 ;  post,  §  315. 

■  4  Bl.  Com.  ISO ;  1  Hale  F.  C.  600 ;  2  Hawk.  F.  C.  Corw.  Ed.  p.  18S, 

*  Bex  V.  Dixon,  3  M.  It  S.  11, 14.  One  may  be  liable  crimJoaUj'  for  the 
«cla  of  his  ^cnt,  if  he  participateB  in  them.  Commonirealth  v,  Gillosine,  7 
S.  6  R.  469,  477. 

^  Tnrberrille  v.  Stampe,  1  Ld.  Raym.  2*4. 
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ewerabte  crimioEdly  fox  a  naisance,  where  the  act  is  done  by 
their  saperintendent  and  engineer,  under  a  general  authority 
to  manage  the  works ;  being  themselves  personally  ignorant 
of  the  particular  plan  adopted,  which  in  &ct  is  a  departure 
from  the  originally  understood  method,  while  they  have  nd 
reason  to  believe  tfaia  original  method  has  been  discontinned.^ 
In  these  cases,  the  real  thing  punishable  in  the  master  is  bis 
own  carelessness;^  and,  where  this  element  of  his  own  care- 
lessness does  not  aid  the  prosecution,  the  rule  is  clearly  estab- 
lished in  the  criminal  law,  that  the  principal  is  not  answerable 
for  the  act  of  his  servant  or  agent,  as  in  civil  jurisprudence,^ 
We  shall  return  to  this  matter  further  on.*  If  one  has  an  ox 
he  knows  is  wont  to  gore,  and  permits  him  to  go  at  large,  and 
the  ox  kills  a  "man,  the  owner  is  indictable ;  though  Mr.  Bast 
t^s  QS  there  is  doubt  what  hie  precise  ofifence  is.  **  However, 
as  it  is  agreed  by  all,  such  person  is  at  teaat  gnilty  of  a  very 
great  misdemeanor."  '  So  it  baa  been  held,  that  one  selling 
liquor,  and  permitting  it  to  be  drank  in  his  store,  is  liable 
criminally  for  the  disorderly  conduct,  about  the  store,  of  those 
to  whom  he  makes  the  sales."  And  if  a  person  sets  fire  to  an 
outhouse,  so  near  a  dwelling-house  as  to  endanger  the  dwell- 
ing, and  the  latter  is  burned,  this  act  is  deemed  in  law  to  be 
a  burning  of  the  latter.' 


■Bex  V.  Medle,  G  Car.  &  F.  £92.  Hiis  leanud  judge  obsBrved:  "It 
seems  to  me  bolii  common  sense  and  law,  lliat,  if  poreons  ibr  tb^r  own  ad- 
Tftntage  employ  servants  to  conduct  works,  they  must  be  answerable  for  what 
is  done  by  those  servants."    lb.  p.  293. 

■  See  Beg.  v.  Lowe,  3  Car.  &  E.  I2S,  4  Cox,  C.  C.  419,  7  Law  Baporter, 
K.  s.,  375,  and  note,  1  Ben.  &  H.  Lead.  Cas.  49. 

'  UiUer  V.  Lockwood,  5  Harris,  Pa.  248  ;  Tbe  State  v.  D&wsira,  2  Bay, 
SSO;  Hem  v.  Nichols,  Holt,  4GS;Cex  s.  Huggins,  2  Stra.  BS3;  Uait«d 
States  V.  Halberstadt,  Gilinn,  2G2,  270 ;  Hipp  v.  The  State,  6  Blackf.  149  ; 
1  East  P.  C.  331. 

'  Post,  S  2S5,  236. 

•  1  East  P.  C.  268. 

■  The  State  v.  Burchioal,  4  Harriug.  Del.  572. 
'  Gage  V.  SheltoD,  3  lUch.  842. 
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.  §  333.  Again ;  if  a  man  publishes  a  libel,  tbe  statute  law 
of  his  State  permitting  him,  when  indicted  for  it,  to  show  in 
his  defence  the  truth  of  what  he  has  published,  —  he  cannot 
take  advantage  of  his  own  negligence,  and  introduce  evidence 
of  a  floating  rumor  in  tbe  community,  he  was  so  incautious 
as  to  believe  and  act  np<Hi.^ 

(  §  333.  While  the  general  principle  is,  that  carelessDees, 
sufficient  in  degree,  is  to  be  regarded  in  the  law  as  crim- 
inal, still  it  will  not  always  stand  instead  of  the  positi've  or 
■aper-i&c  intent  There  are  otTenoes  which  require  a  precise 
and  absolute  concurrence  of  the  will  to  constitute  them;  and 
:bere,  of  course,  general  carelessness  will  not  do.  Thus  prob- 
ably the  better  opinion  is,  that  perjury  is  not  committed  by 
any  mete  reckless  swearing  to  what  the  witness  would,  if 
more  cautiauB,  learn  to  be  false  ;  bat  the  oath  most  be  wil- 
fully corrupt.^  So  cleariy  a  charge  of  larceny,  which  requires 
an  intent  to  steal,  conld  not  be  founded  on  a  mere  careless 
taking  away  of  another's  goods.'  And  there  are  in  the  law 
Jinmerous  other  illustrations  of  the  same  sort 

^  334.  Then,  again,  the  law  regards  carelessness  as  being, 
what  it  is  in  fact,  less  intensely  criminal  than  an  absolute  in- 
tention to  commit  crime.  Thus,  as  Blackstone  observes, 
"  officers  who,  after  arrest,  vxgl^ittly  permit  a  felon  to  es- 
cape, are  punishable  by  fine ;  but  voluntary  escapCB,  by  con- 
sent and  connivance  with  the  officer,  are  a  much  more  serious 
offence;"  the  rule  in  the  latter  case  being,  that  the  gailt  of 
the  officer  takes  the  same  grade,  as  treason,  felony,  or  misde- 


>  The  State  v.  Wblte,  7  Ired.  180.  •And  iee  GntTM  v.  Tbe  State,  0  AU. 
417 ;  Milcbell  V.  The  State,  7  Eng.  CO;  Butler  c.  McLetton,  Ware,  219. 

■  See  1  Hawk.  P.  C.  Curw.  Bd.  p.  439,  g  1, 2 ;  United  States  t.  Shellmire, 
Bald.  370,  878 ;  The  State  v.  Cockraa,  1  BaU^,  60 ;  United  State*  v.  Bab- 
cock,  4  McLeaa,  113.  Contra,  Commonwealth  ii.Conuih,6  Binn.  249.  See 
ak>  VoL  IL  g  881-S83. 

•  1  Hale  P.  C.  507. 
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meknorj  and  merits  tbe  sune  p^ni^ment,  with  tiiat  of  tbe 
p«rty  under  dstentioii.'  Soin  felonious  homicide,  tbe  killing 
is  aometiines  either  mard«r  or  nMindaaghtei,  aocording  as  the 
act  pToduciog  the  death  was  directly  intentional,  or  carelew.* 

§  335.  We  Bhall  have  frequent  occasion  in  these  pages 
to  allnde  to  the  maxim,  that  the  law  does  not  notice  small 
tlHBgB.^  This  indeed  is  a  bnuaph  of  the  doctrine,  already  dis- 
cussed,* that  judicial  trUnmals  do  not  take  cognizance  of  all 
wrongs.  It  follows  firom  thia  maximr  that  there  may  be  a 
degree  of  cairelessnesa  bo  iDOonsiderable  that  .the  law  will  not 
make  any  aocoimt  of  it  as  criminal.  We  may  not  find  it 
easy,  oa  principle,  to  show  the  distinction  between  the  less 
and  greater  degrees ;  and,  when  we  seek  for  it  in  authority, 
the  Uoe  appears  there  to  be  angolar,  variable,  and  uncertain. 
Tbns,  not  eTcry  de^e  of  caieleseness  in  a  medical  man  will, 
if  deatii  ensne,  render  him  liable  for  manelaaghter ;  it  must 
be  gross;'  or,  as  more  strongly  expressed,  the  grossest  igno- 
rance or  most  criminal  inattention.'  In  respect  to  persona 
generally  who  caase  death  in  pnrsning  tSieir  lawfal  basiness, 
tbe  criterion  is  said  to  be,  "to  examine  whether  common 
social'  doty  \Fould,  rmder  tlie  cironmstanoes,  have  suggested  a 
morecircamBpectcondact;"^  yet  we  may  donbt,  on  the  an- 
thorhies,  whether  tlus  expresdon  is  not  a  little  too  strong 


•4BiOam.lS0;  1  Hale  P.  C.  aoO;  2  Hawk.  P.  C.  Cunr.  Ed.  p.  IBS, 
197,122,30,81.    See  Vol.  n.  e.  Bfr. 

«  4  Bl.  Com.  192  i  Rex  v.  Hazel,  1  Leach,  4lli  ed.  see,  1  East  P.  C.  286. 
And  see  People  r.  Enoch,  13  Wend.  159,  174;  Oliver  v.  Tbe  State,  17  Ala. 
ASI  f  CoBuaoDweakh  t^  Keeper  of  tbe  Triaoa,  3  Ashra.  327. 
.     *  Port,  §  320-821. 

*  Ante,  g'5,  6,  2ie. 

'  Hex  V.  Looff,  4  Car.  &  P.  898  ;  Rei  v.  Van  BntcheU,  3  Car.  &  P.  629. 

*  Rex  V.  Williacuon,  3  Car.  &  P.  63S.  And  see,  as  to  ignorance,  ante, 
f  230,  note. 

*"  1  Eart  P.  0.  t6i.  And  see,  aa  to  what  is  anfficient  carelessness,  Reg.  v. 
Courathy,  2  -Crawf.  &  IKx  C.  C.  86 ;  Rex  i>.  Waters,  6  Car.  &  P.  328  ;  Rex 
V.  Conner,  7  Car.  ft  P.  488 ;  The  State  v.  HUdreth,  9  bed.  440 ;  Matheson's 
case,  1  Swinton,  &93. 

23'  [269] 
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agninat  persons  accused.  It  Beeins  to.tiave:be«a:  laid  down, 
that  a  mere  omission  to  do  an  act  will  not  render  a  penaa 
liable  for  manelat^hter,  if  death,  fc^ws  the  omisfiion/— u 
proposition  which  is  usually,  perhaps  universally,  tme  where 
there,  is  not  a  legal  duty ;'  but  not  where  thffl«  is.*  The  dif- 
ference between  omitting  Bod  doing  is  not  so  much  in  prin- 
ciple as  in  degree.* 

§  336.  We  have  seen,  that  a  man  may  be  bo  cardess  in 
the  employment  of  a  servant,  as  to  become  liable  criminally 


'  Bex  t>.  Green,  T  Car.  &P.  156. 

'  Res  V.  Allen,  7  Car.  &  P.  15S ;  Rex  u.  Smith,  S  Car.  S  P.  449 ;  Reg.  r. 
Barrett,  2  Car.  &  K.  342 ;  Rex  v.  Squire,  1  Ruas.  Crimes,  Grea.  Ed.  19 ; 
Reg.  V.  Edwards,  8  Car.  &  P.  611 ;  Rex  v.  Sannders,  7  Car.  &  PrSTT  ;  Reg. 
V.  Vann,  8  Eng.  L.  &  Eq.  696,  3  Den.  C.  C.  8>9,  9  Cox  C.  C.  879;  anie, 
$g30,  2S1. 

'  Rex  r.  Friend,  Run.  k  By.  SO ;  Reg,  v.  Lowe,  9  Car.  &  E.  123, 4  Ccfx 
C.  C.  449,  7  Law  Reporter,  n.  b.,  875,  and  nol«,  1  Ben-Sj  H.Lead.  Cas.  49; 
ante,  5  231. 

*  On  this  point,  the  observations  of  a  Scotch  law  writer  may  not  be  un- 
interesting: "The  general  principle,"  asys  Alistm,  "is,  that  in  lKts,'e]tbeT 
of  duty  or  amniement,  all  persfms  an  bound  to  take  due  care  that  no  injtuy 
is  done  to  any  of  the  lieges;  and  that,  if  death  enxae  flnm  the  want  of  such 
care,  they  muat  be  answerable  for  the  consequences.  Of  course  the  degree 
of  care  which  the  law  requires,  varies  with  the  degree  of  peril  which  the 
lieges  SQatain  fVom  its  want.  It  is  greatest  where  the  peril  is  most  serious, 
■  and  diminishes  with  the  decrease  in  the  danger  incnrred  by  negligence  or 
ioattsntion.  Thus  the  masters  of  stAamboats,  who  are  intrusted  with  the 
guidance  of  floating  vessels  of  immense  sizo,  and  moving  witii  the  greatest 
velocity,  are  bound  to  exercise  the  highest  degree  oi  vigilance:  the  drivers 
of  stageKioaches  araanswerableforthc  next  degree  of  diligence,  then  ^ters 
of  ordinary  carriagies  and  riden  on  liorsel)ack.  This  arises  frora  the  differ- 
ent degrees  of  peril  which  the  lieges  siistMn  from  such  nt^igence,  aad  the 
greater  d^;ree  of  skill  expected  from  those  who  are'iDtrnsted  with  the  dh«c- 
tion  of  the  higher  species  of  vehicles."  1  Alison  Crim.  Law,  113,  andsie 
several  of  the  succeeding  pages  ia  this  author.  The  Scotch  law  would  seem 
to  require  rather  less  carelessuess  ia  degree  to  constitDtB  what  h  terma-cul- 
pable  homicide,  than  the  English,  to  constitute  the  corresponding  idelice  of 
manslaughter.  Mr,  Bennett  has  ^scaned  the  tEstiiiction  between  negligent 
lOBUssion  and  coounisaion,  in  a  note  at  Reg.  v,  Lowe,  1  Bon.  St  H.  Lead.  Caa. 
49,  reported,  as  above  mentioaed. 
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for  «ois  done  by  him  in  his  service.^  So  it  appears  from 
Bome  of  tti%  older  booJra,  tbat  a  sheriff  may  be  indicted  for  a 
laere  Diligent  escape,*  suffered  by  a  deputy,  ae  hie  jailer ; 
because  be  "  ought  to  put  in  such  a  jailer  as  for  whom  be 
will  bs  answerable."^  But  there  ia  doubt,  whether  this  doc- 
trioecoooersiog  the  tihoiff' would  now  be  acknowledged,  in 
the  absence  of  some  special  circumstances,  even  to  this  ex- 
tent ;  and  the  general  principle  seems  to  be  settled,  that  be 
cannot  be  held  criminatly  for  the  conduct  of  his  deputy ;  * 
though  be  may  be  liable  io  proceedings  of  a  nature  guati 
criminal,  for  the  enforcement  of  civil  rights.*  We  have  al- 
ready seen  ^  such  to  be  the  general  doctrine,  in  respect  to  the 
responsibility  of  persons  for  what  is  done  by  their  servants 
and  other  agents.  Thus,  under  the  various  statutes  forbidding 
the  sale  of  iatozicating  drinks  without  license,  and  the  sale 
of  goods  to  slaves  without  authority  from  their  masters,  it  is 
a  sufficient  answer  to  an  indictment,  that  the  sale  was  made 
by  the  defendant's  clerii,  unauthorized,  either  absolutely  or 
impliedly  by  the  defendant'  Even  where  the  words  of  an 
enactment  were,  "  by  an  ^gent  or  otherwise,"  the  Connecticut 
court  held,  tn'o  judges  dissenting,  that  the  want  of  auttKHity 
in  the  servant  to  make  the  sale  was  an  adequate  defence  for 
the  master ;  and  Ellsworth,  J.,  in  delivering  the  opinion  of  the 
majority,  observed :  "The  master  is  never  liable  criminally 
for  acts  of  his  servant,  done  without  his  consent,  and  against 


*  Ante,  §  tsi'. 

*  Seflsnte,S»l,  2)4. 

*  Bex  t>.  Fell,  1  Ld  Rajm.  434,  6  Uod.  414, 416 ;  1  Hawk.  P.  C.  Cnrw. 
Ed.  p.  Its,  %  29.  But  sec  die  report  of  Rex  e.  Fell,  in  1  Salk.  S73.  See 
,itbo  K«x  r.  LenAall,  >  Mod.  143, 146;  Seg.  0.  Belwood,  11  Mod.  60. 

*  CciBuiuiDwealth  v.  Lewis,  4  Leigb,  6S4;  The  State  tr.  BeAdiire,  t  Cart 
led.  207 ;  Overhultier  v.  MeMichad,  10  Burr,  1S»;  1  Eut  P.  C.  SSI. 

*  Uattsr  of  Stephen*,  lEeU^M4 1  Overholtzor  o.  McMichael,  10  But, 
aS9.    And  aecHillsr  a.  Lot^wood,  6  Hani*,  Fa.  348. 

*  Ante,  §231. 

'  Hipp  V.  The  StaM,  i  BlsrokC  149 ;  The  State  r.  Dawaon,  3  Bay,  860 ; 
Bam^  a.  Tba  St&ta,  19  Conn.  S93.  And  aee  £viag  «.  Thompeon,  13  Mimo. 
132{  Caldwell  0.  Sacra,  LitLSelCaa.  lie. 
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bis  express  orders.  The  liability  of  b  boAliseHer  to  be  iii>< 
dieted  for  a  libel  sold  from  hie  store,  by  hia  cleik,  Ib  liearsst 
to  it  Bat  the  chareoter  of  these  cases  baa  not  always  been 
understood.  If  carefully  examined,  they  wiK  be  -found  i» 
contain  no  new  doctrine.  The  leading  case  isBex  v.  Almon.' 
Other  cases  followed,  as  may  be  seen,"  But,  having  exam>: 
ined  tlieae  cases,  we  ^ak  with  confidence  that  tliey  contain 
no  new  doctrine.  They  make  a  sale  in  tbe  maetei's  sttve* 
kiffh,  and  nnexptained,  decisive  evidence  of  his  Sssentand' 
cooperation ;  bat  they  will  not  bear  out  the  claim,  tbat  a. 
bookseller  is  liable  at  all  events  for  a  sale  by  his  genersd  oleilc 
Lord  Mansfield  said,  in  Rex  v.  Almon,  'the  master  may. 
avoid  the  effect  of  the  sale,  by  showing  he  was  not  privy  not 
assenting  to  it,  nor  encouraging  it.'  So  in  Starkie  it  is  said, 
that  tbe  defendant  in  such  cases  may  rebut  the  ptesumptiOB 
by  showing  that  the  libel  was  sold  contrary  to  his  ordizrs,  or 
under  cireumstaaces  negativing  all  privity  on  his  part."' 

§  837.  Whatever  apologies  may  be  offered  for  the  rule  laid 
down  in  the  law  of  libel,  clearly  the  doctrine  which  holds  the 
employer  liable  criminally  for  what  the  employed  does,  has 
been  there  carried  to  an  extent  not  witnessed  under  most 
other  titles  of  tbe  criminal  law.  Difficulties  attend  the  proof 
of  a  defendant's  participation  in  a  libel  published  by  his  gen- 
ral  agent  or  clerk,  if  a  particular  consent  is  required  to  be 
shown,  sufEcient  to  justify  the  yery  strong  rule,  that  be  shall 
be  primd  facte  held  to  have  commanded  the  publication. 
So  far,  at  least,  the  rule  very  properly  extends  on  the  author- 
ities. And  the  doctrine,  on  the  other  hand,  is  wisely  laid 
down,  that  cases  may  exist,  in  which  a  proprietor  of  a  news- 
paper will  not  be  answerable  criminally  for  what  appears  in 


>  Kex  o.  Almon,  6  Bur.  2686. 

'  3  Stark.  SUoder,  2d  ed.  34 ;  S  Hawk.  P.  C.  Tth  ed.  c.  73,  $  10 ;  Rex  v. 
Walter,  3  Egp.  21 ;  Eei  u.  Gulch.Moody  &  M.433,437;  Attomey-Gener^ 
V.  Siddon,  1  Oomp.  &  J.  220,  1  T}-rw.  41 ;  Attarney-General  it.  Riddle,  2 
Cromp.  &  J.  493,  2  Tyrw.  523. 

■  Barnes  v.  Tbe  State,  19  Conn.  39a 
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his  paper.*  StiU  the"  aathoiities  seem  further  to  go  even  to 
the  extreme  point,  that  such  proprietor  ia  geoeraily  answer- 
able, though  the  paper  is  conducted  by  faia  aervanta,  he  hav 
ing  no  knowledge  of  the  matter  in  it,  which,  on  its  coming 
to  hia  notice,  he  disappiovea.'  The  case  of  a  nuiaance,  con- 
sidered a  few  sections  back,^  nuiy  occupy  perhapi  somewhat 
peculiar  gronnd ;  for  here  there  is  in  the  public  a  ^ptast  civil 
right  to  be  established ;  and  we  shall  have  occasion  in  later 
pages  of  this  volume  to  aee,  that,  in  some  criminal  matters, 
tiie  thing  complained  of  is  really  no  more  than  that  a  kind  of 
public  tort,  rather  than  a  pure  crime,  haa  been  committed. 


'  Kei  a.  Gnteli,  Moody  &  M.  133 ;  3  Greenl.  Ev.  §  1 78.  In  Rex  v.  Holt, 
a  T.  R.  436,  444,  Kenjon,  C.  J.,  obieired :  "  If  the  dcruiidant  could  have 
Aown,  tliat  hft  poblisbed  Hu)  pAper  m  qncstion  withoul  knowing  its  contents, 
H  that  he  coatd  not  read,  and  wm  not  informed  of  its  tendency  nntjl  after- 
wanls,  that  argumeat  might  have  been  preMcd  upon  the  Jury." 

•  Rex.  V.  Willianu^  LoSl,  759 ;  Anonymous,  Lofft,  544,  780 ;  Hex  v.  Gulch, 
Moody  &  M.  4S3,  437;  Bex  v.  Waller,  1  Esp.  21. 

'  AdIq,  S331. 
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CHAPTER    XVI. 

lOHOKAHOE  OF  LAW  ABD  FAOT. 

SscT.  233-340.  IgDoranea  of  Law. 

341-S45.  Ignorance  of  Fact. 

146.  At  to  the  Doctrine  of  an  lonoaeiit  Agent. 

24T-34TC.  Cureleunese  leading  to  UilCake  of  Pact. 

248,  2180.  Evidence  of  the  Intent. 

34S-3Gaa.  A  Sniplaangs  of  Intent. 

3il,  Crimea  nqnlring  mace  than  one  Intent 

Hi,  353,  CoocluaiDoB  ae.  to  Law  and  Fact  conceming  the  Intent. 

5  238.  It  is  a.  general  principle,  that  every  man  is  presumed 
to  know  the  laws  of  the  country  in  which  he  dwells ; '  or  in 
which,  if  resident  abroad,  he  transacts  business.'  And  withiii 
limits  not  defined,  this  presumption  ia  conclusive.  Its  conclu- 
sive character  rests  on  considerations  of  public  policy,  and  it 
cannot  extend  beyond  this  foundation,  though  we  may  not 
easily  say,  on  the  authorities,  precisely  how  far  the  foundation 
of  policy  goes.'  Yet  we  may  safely  lay  down  the  doctrine, 
that  in  no  case  can  one  enter  a  courl  of  justice  to  which  he 
has  been  summoned  in  either  a  civil  or  a  criminal  proceeding, 
with  the  sole  and  naked  defence,  that  when  he  did  the  thing 
complained  of  be  did  not  know  of  the  existence  of  the  law 


'  Broom  Leg.  Max.  2d  e<1. 190  etseq.;  Kent,  Ch.,  m  Lj-on p. Richmond,  3 
Johoa.  Cb.  SI,  60.  A  foreigner  in  tbis  country  is  beld  to  know  our  laws,  the 
same  u  if  be  were  a  native  aubjoct.     Reg.  p.  Barronet,  Dearg,  51. 

*  Cambisco  v.  Maffet,  2  Wash,  C.  C.  SS.  But  i£norance  of  the  laws  of 
a  foreign  country  is,  except  aa  is  noticed  in  the  text,  ignorance  of  fact,  per- 
sons not  being  held  to  know  facts.  Haven  a.  Foster,  9  Pick.  112 ;  1  Story 
Eq.  Juri^  §  140. 

'  See  1  Story  Eq.  Jnrisp.  g  110  et  Beq. ;  also  an  article  in  S3  Am.  Jur. 
116,  871. 

[274] 


Di.itradb,  Google 


OEA]>.  rrt.]  IQHORANCB  OP  LAV  AND  FICT.  ^289 

he  violated.^  ^gnorarUia  juris  non  excvsai,  is  therefore  a 
rule  of  OUT  jiiriapindenGe,  as  of  the  Roman,  from  which  it  is 
derived.^  This  rule,  so  essential  to  the  orderly  administration 
of  justice,  cannot  be  deemed  severe  in  criminal  cases  gen- 
erally ;  because  most  indictable  wrongs  are  mala  in  se,  and 
so  if  offenders  do  not  know  that  the  law  of  the  land  forbids 
their  acts,  they  are  still  Conscious  of  Tiolating  the  "  law  writ- 
ten in  their  hearts."  '  And  they  have  little  canse  to  complain 
when  unexpectedly  called  to  receive,  in  this  world,  some  of 
the  merited  punishment  they  had  hoped  to  postpone  to  the 
next.* 

^  339.  We  have  already  seen  an  illnstration  of  this  rule 
in  the  doctrine,  that,  when  statutea  take  effect,  they  are 
immediately  operative  throughout  the  country,  even  in  locali- 
ties ao  remote  as  to  render  any  knowledge  of  their  existence 
impossible.^  Thus  a  vessel  having  sailed,  in  disobedience  to 
an  embargo  act,  ao  sooij  after  ita  passage  that  the  master 
could  not  have  been  informed  of  the  act,  he  was  still  holden 
to  have  violated  it,  without  legal  excuse.'  This  is  a  strong 
case ;  because  the  thing  done  was  not  malum  in  se,  but  only 
malum  prohibitum.  In  another  case,  where  the  court  conisid- 
ered  the  transaction  to  be  malum  in  se,  it  decided,  that,  if  a 
new  penalty  ia  imposed  for  a  breach  of  the  laws  of  impost 

'  1  Hale  P.  C.  42 ;  1  Riws.  Crimes,  Grea.  Ed.  25 ;  Wilson  v.  The  Mary,  Gil- 
pin,  31;  Beg.  u.  Price,  3  Per.  &  D.  421,  II  A.&E.  727;  Reio.  Esop,  7  Car. 
&  t.  458 ;  Commonwealth  v.  Baglej,  7  Pick.  279 ;  Reg.  v.  Good,  1  Car.  &  K. 
185 ;  Rex  V.  8ol«ignard,  Andr.  231 ;  Rex  v.  Thtnnas,  1  Russ.  CrimeB,  Grea. 
Ed.  014;  Rem.  CoUier,  5  Car.  fie  P.  160;  Shattack  o.  Woods,  1  Pick.  171 ; 
Lincoln  i>.  Shaw,  17  Mass.  410;  The  Joseph,  8  Crauch,  451;  Hurt  d.  The 
State,  19  Ala.  19 ;  Reg.  a.  Hoateon,  2  Car.  &  K.  777  j  Walker  v.  The  State, 
2  Swan,  Tean.  287. 

■  Broom  Leg.  Max.  2d  ed.  190;  4  HI.  Com.  27  j  1  Spence  £q.  Jurlsd. 

ess,  ess.  , 

*  Rom.  iL  15.     And  see  ante,  §  5,  0,  227,  22R. 

*  And  gee  observations  ia  The  State  i-.  Boj-ctt,  10  Ired.  336,  343,  344  ; 
and  TTnitcd  States  v.  Fourteen  Packages,  Gilpin,  235,  249,  230. 

'  Ante,  §  59;  Heard  o.  Heard,  8  Ga.  3S0. 

■  The  Ann,  1  Gallis.  62. 
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previously  existing,  the  penalty  may  be  recoveredi  though  the  * 
party  had  no  knowledge  of  the  statute  yrben  he  committed 
the  wrong.'  Yet  when  courts  are  called  to  paas  sentence  on 
the  prisoner,  they  sometimes  take  into  consideration  his  igno- 
rance of  the  law,'  And,  in  Englund,  where  one  was  coh- 
vieted  of  a  malicious  shooting  on  the  high  seas,  under  a  atat^ 
nte  the  existence  of  Which  could  not  have  come  to  his  knowl-  ■' 
edge,  the  judges  recommended  a  pardon ;  yet  it  does  not  ap- 
p«ir  that  this  was  done  from  any  doubt  as  to  the  correctneas 
of  the  conviction  in  matter  of  law.' 

§  240.  But  the  doctrine,  that  every  man  is  conclusively 
presumed  to  know  the  law,  cannot,  as  respects  criminal 
cases,  be  carried  much,  if  at  all,  further  than  is  stated  in  the 
last  two  sections.  In  civil  causes  it  would  seem,  that,  if  law 
and  fact  are  blended  as  a  mixed  question,  or  if  one's  igno- 
rance of  fact  is  produced  by  ignorance  of  law,  the  whole  may 
he  regarded  as  ignorance  of  fact,  of  which  th6  party  is  at  lib- 
erty to  take  advantage.*  So  In  criminal  jurisprudence,  if  the 
guilt  or  innocence  of  the  prisoner  depends  on  the  fact,  to  be 
found  by  tbe  jury,  of  his  having  been  or  not,  when  he  did  the  : 
act,  in  some  precise  mental  condition,  which  mental  condi- 
tion is  the  gist  of  the  offence,  tbe  jury,  in  determiniRg  this 
question  of  mental  condition,  may  take  into  consideration 
his  ignorance  or  misinformation  in  a  matter  of  law.  Thus, 
to  constitute  larceny  there  must  be  an  intent  to  steal,  which 
involves  the  knowledge  that  the  property  taken  belongs  not 
to  the  taker;  yet,  if  all  the  facts  concerning  the  title  are 
known  to  the  accused,  and  so  the  question  is  one  merely  of 
law  whether  the  property  is  his  or  not,  still  he  may  show  that 
he  honestly  believed  it  his,  through  a  misapprehension  of 


'  United  States  v.  Fourteen  Package*,  Gilpin,  285,  149, 
'  Bei  V.  Lynn,  B  T.  ft,  7S9. 

'  Bex  V.  Bailey,  Knsa.  &  Rj.  I.    See  Rex  n.  TboBUB,  1  Ruse.  GHmo^ 
Grea.Ea,  614. 
*  See  1  Story  Eq.  Juriip.  c  9 ;  and  the  uticte  id  28  Am.  Jm.  147, 371. 
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lav.'  And  there  are  other  cases  involving  the  same  prlnci- 
p\fi.'  Likewise  io  piooeediogs  agaiost  magistrates  aod  other 
quasi  judicial  and  winetimes  ministerial  officers,  for  acting 
corraptly  in  their  office,  their  misapprehensions  of  the  law 
may  be.  set  up  in  answer  to  the  chaise  of  corruption ;  ^  un- 
leash f>erhap8,  the  naistafce  were  induced  by  gross  carelessness 
or  ignorance,  partaking  of  the  criminal  quality.* 

^  2^1.  But  ignorance  of  foci  stands,  in  both  civil  and  crim- 
inal jurisprudence,  on  an  entirely  different  grouud  from  igno- 
ranee  of  law.  The  role  is,  ignm-atitia  facti  excusat.''  "  Igno- 
rance or  mistake  in  point  of  fact  is,"  therefore,  in  the  lan- 
guage of  Gould,  J.,"  "  in  all  cases  of  supposed  offence,  a  suffi- 
cient  exauae."^  In  questions  of  private  right  between  indi- 
vi4ual3,  that  is,  ia  civil  cauaea,  this  role  ia  not  universal.    For 


>  Son  V.  Hall,  3  Car.  &  P.  409 ;  Reg.  v.  Reed,  Car.  &  M.  SOfl ;  Common- 
weallb  V.  Doanc,  1  Cush.  5 ;  The  State  v.  Homea,  17  Miaso.  379. 

•  Jackson  V.  Andrews,  7  Wend.  152 ;  United  States  v.  Connor,  S  McLean, 
673 ;  lleg.  v.  Langford,  Car.  &  M.  602 ;  Dye  e.  Commonwealth,  Grat.  662 ; 
Gofbrtb  B.  The  Stat«,  S  Humph.  87 ;  Commonwealth  v.  Weld,  Thauher  Crim. 
Cas.IS7.  BntteeReg-e.  HoatMii,3  Car.&E.T77.  And  see  Reg.  i>.  Good, 
1  Car.  &  £.  185.  Contra  and  query,  an  to  illegal  voting,  McGuire  o.  The 
State,  7  Humph.  54 ;  and  on  which  see  the  State  b.  Boyett,  10  Ired.  S36  ; 
CommoQwealth  i;.  Bradford,  9  Met.  268 ;  Reg.  v.  Lucy,  Car.  &  M.  511,  and 
The  Stale  v.  McDonald,  4  Harrlng.  Del.  559. 

'  -Km  r.  Jackson,  1  T.  R.  MS ;  Rex  v.  Barrat,  2  Doug.  465 ;  Rei  v.  Cope, 
7  Qu-.  &  P.  7eOi  Ren  B.  Corbett,  Say.  3(7 ;  Linford  v.  Fitzroy,  13  Q.  B. 
240;.|te^ti.  Badger,  e  Jiar.  9S4;  Rex  t>.  Fielding,  a  Bur.  719;  Common- 
wealth D.  Jacob,  2  Leigh,  709;  The  State  e.  McDonald,  4  Marring.  Del. 
555 ;  The  State  v.  Forter,  4  Harring.  Del.  550 ;  Hoggalt  c.  Bigley,  6  Humph. 
£86.;  LiDing  r.  Ben  than,  3  Bay,  1 ;  The  State  v.  Johnson,  2  Bay,  385; 
Commonwealth  o.  Shedd,  1    Man.  !27;   The    State  v.  PoHer,  Z  Const. 

694;  The  Stale  c.  Johnson,!  Brer.  155;  In  Re ,14  Eng.L.  &  Eq.  151. 

See  l^e  State  v.  McDonald,  3  Dev.  468 ;  Hnngear  o.  Wheatley,  1  Eng.  L. 
&  £q.  aiG. 

<  Rex  r.  Stulcely,  IS  Mod.  49S ;  ante,  $.230-137. 

•  Broom  Leg.  Max.  2d  ed.  190;  1  Story  Eq.  Juriap.  |  1*0. 

•  ;U.;en  v.  The  StaU,  1  Conn.  502. 

'  See  4  B).  Com.  27 ;  1  Hawk.  P.  C,  Cnnr.  Ed.  p.  5,  §  14,  note ;  Common^- 
wealtb'v.  Drew,  19  Fwk.  179, 184. 
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faeie,  as  observed  by  the  same  authority,  "  tbe  end  proposed 
by.  the  law  is  not  the  punishment  of  an  offender,  but  the  mere 
reparatioo  of  a  private  loss  or  injury,  ^  which  the  plaintiff 
hu  been  oubjected  by  the  act  of  the  defendant;  and  it  ia 
deemed  just  and  reasonable,  independently  of  any  questioo 
of  inteut,  that  he  by  whose  act  a  civil  injury  has  been  occa- 
aiooed,  should  ultimately  sustain  tbe  loss  which  has  acoued, 
rather  than  aaotiiei."  > 

§  241  a.  On  this  distinction  between  error  of  law  and  of 
f^ct,  offered  in  excuse  for  crime,  rest  many  rules  pertaining  to 
this  department  of  onr  jarisprudence.  We  shall  mention  a 
few  of  them  here,  and  mention  other  of  them  iu  their  order, 
elsewhere  |n  these  volumes. 

§  242.  The  wrongful  intent  being  the  essence  of  eveiy 
crime,'  the  doctrine  necessarily  follows,  that,  whenever  a  man 
is  misled,  without  his  own  fault  or  carelessness,^  concerning 
facts ;  and,  so  misled,  acts  as  he  would  he  justified  in  doing 
were  the  facta  what  he  believes  tbem  to  be,  he  is  legally 
innocent,*  the  same  as  he  is  innocent  morally.  The  rule  ia 
morals  is  stated  by  Dr.  Wayland  to  be,  that,  if  a  man  "know 
not  the  relations  in  which  he  stands  to  others,  and  have  not 
the  means  of  knowing  them,  he  is  guiltless.  If  he  know 
them,  or  have  the  means  of  knowing  them,  and  have  not  im- 
proved these  ^eans,  he  is  guilty."  '     The  legal  rule  is  neatly 


•  >  Myere  t>.  The  St&te,  1  Conn.  502.    Aad  see  poai,  %  244. 

*  Ante,  S  2S7. 

■  Ante,  g  2S0-S3T. 

<  Myers  v.  The  State,  1  Conn.  603 ;  B«g.  v.  Alldaj,  a  C«r.  &  P.  190; 
UcNaughten'B  case,  10  CI.  ft  T.  200;  Anonymoaj,  Foater,  36£;  Bex  b. 
LeTGtt,  cited  Cro.  Car.  536;  Commoawealth  o.  Bogera,  7  Met  SOO;  Tom 
D.  The  State,  S  Hamph.  8S;  I  East  P.  C.  834;  2U«.  v.  Pmu]>,  8  Ctr. 
fc  P.  94;  Res  tr.  Forbes,  7  Car.  &  P.  224;  K^.  e.  Lcggett,  8  Car.ftF. 
191;  Commonweahli  v.  Power,  7  Met  BBS;  Rex  e.  Rickets,  3  Cajaip.6S; 
Reg.  V.  Jamei,  8  Car.  &  P.  131 ;  Commonwealdi  v.  Kirby,  3  Cogh.  677; 
United  State*  v.  Pearce,  2  McLean,  14,  and  the  caset  cited  in  tbe  nest  five 
lectioD*. 

•  Wayland  Mond  ISci«nc«,  81. 
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enunciated  by  Baron  Parke,  thus :  "  The  guilt  of  the  aconsed 
must  depend  on  the  ciltnmstances  as  they  appeaFto  him."* 
The  doctrine  prevails  likewise  in  the  ScotcW  law,'  as  it  neces* 
sarily  mast  in  every  system  of  Christian  and  cultivated  law, 

\  343.  This  doctrine  is  often  illnstrated  in  those  cases 
■wherein  the  taking  of  life  is  held  to  be  jnatl&able,  either  in 
self-defence,  or  to  prevent  the  person  killed  from  eommiUing 
a  felony.'  Here  the  nile  is,  that  if,  in  the  language  of  the 
books,  one  has  reasonable  cause  to  believe  the  existence  of  the 
facts  which  excuse  the  homicide,  —  or,  to  express  the  idea 
accurately,  if,  without  his  fault  or  carelessness,  he  does  believe 
them,  —  he  is  legally  innocent;  though  it  turns  out  that  he 
was  mistaken,  and  so  the  life  of  another  innocent  person  is 
onfortunately  extinguished.^  And  when  the  erroneous  belief 
is  of  facts  which,  if  true,  would  reduce  the  killing  to  man- 
slaughter, the  offence  is  in  law  only  manslaughter.^ 

§  344.  In  likt  manner,  since  the  vessels  of  all  nations  may 
capture  pirates  on  the  high  s^as,  if  an  innocent  merchant  ves- 
sel conducts  in  a  way  to  create  the  belief  of  her  being  pirat- 
ical, another  vessel,  captTiring  her  under  this  belief  in  hercora- 
mander,is  not  subject  to  forfeiture.*  8o  a  reasonable  suspicion, 


*  Reg.  p.  Tburborn,  1  Den.  C.  C.  387. 

■  1  Alison  Crim.  Law,  565 ;  1  Honie  Crim.  Law,  2d  «d.  449  ;  McDonald'B 
case,  1  Broao,  23S. 

'  For  a  discnsrion  of  the  right  of  self-defence,  see  Vol  IL  g  S13-5S3. 

*  The  State  v.  Scott,  4  L^.  409 ;  Rex  tr.  Scull;-,,!  Car.  &  P.  319 ;  The 
Slate  V.  Field,  14  Uaine,  241;  Grunger  v.  The  State,  6  Yerg.  459;  The 
State  i>.  Rutherford,  I  Hawlu,  457 ;  The  State  ■>.  Roane,  2  Dev.  68 ;  Rex 
V.  HoUoway,  S  Car.  &  P.  524 ;  1  East  P.  C.  273-277 ;  1  Hale  P.  C.  4S ; 
Broom  Leg.  Max.  2d  ed.  300,  201 ;  1  Gab.  Crim.  Law,  13 ;  Oliver  v.  The 
State,  1 7  Ala.  087 ;  United  States  c.  Wiltbarger,  3  Wash.  C.  C.  iil5.  Contra, 
Bu^ority  of  the  court,  in  People  v.  Shorter,  4  Barb.  460.  And  see  McDan- 
tel  V.  The  State,  8  Sm.  &  M.  401  j  Vol.  U.  §  SSS. 

*  1  &wt  F.  C.  2fil,  2?8,  292,  815,  BIG,  818;  Rex  f.  Woolmer,  1  Moody, 
8S4 ;  Beg.  v.  Walters,  Car.  &  M.  1S4 ;  Stanleys  case,  J.  Eel.  SB. 

*  The  MariaDDa  Flora,  11  WheaL  1.  WhbK^iwdto.tlia  principle  in  this 
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that  a  person  in  the  time  of  vrut  13  tnin8|Sortiiig  property  to  the 
enemy^s  country,  is  a  good  defence  by  a  military  officer  to  an 
actioti  for  the  fafee  imprisonment  of  such  person  ;  ^  but  the 
anthoritiea  are  not  distinct  as  to  how  far  ignorance  of  fact 
may  be  shown  in  defence  of  a  civil  suit'  Under  a  statute 
making  it  penal  for  the  captain  of  a  steamboat  to  carry  Jirom 
one  place  to  another  "  any  black  or  colored  person,  unless  " 
the  person  produces  free  papers,  01,  if  a  slave,  a  pass,  —  tlie  of- 
■fence  is  not  committed  by  the  captain  whose  boat  receives 
and  CEirries  off  a  slave  without  his  knowledge  or  consent^ 
So,  tmder  revenue  laws,  no  forfeiture  is  incurred  if  the  master 
of  a  vessel,  in  making  out  the  required  papers,  omite  some  of 
the  cargo  through  accident.*  And  a  like  principle  prevails 
concerning  the  penalties  provided  in  statutes  against  cham- 
perty and  maintenance ;  there  being  no  offence  if  the  party  acts 
under  a  misapprehension  of  the  facts.^ 

§  34o.  The  law  of  libel  further  illustrates  what  we  are 
raying.  In  this  law,  as  administered  incriminSt  cases,  though 
the  defendant's  belief  of  the  truth  of  his  libel  will  not  justify 
him,  since  the  truth  itself  would  not,  yet,  when  the  circum- 
stances in  which  one  is  placed  cast  on  him  the  duty  to 
speak,  he  is  protected  equally,  as  indeed  he  is  in  civil  cases  of 

and  other  umilar  cases,  see,  however.  United  States  v.  Brig  Malek  Adbel,  2 
How.  U.  S.  210  ;  United  States  v.  Nine  Packages  of  Lioen,  Foino,  1Z9  ; 
Pliile  i>.  Anna,  1  Dall.  197. 

'  Clow  V.  Wright,  BrayL  118. 

'  Imlay  t>.  Sands,  1  Caines,  GG6  ;  Murray  v.  CbarmiDg  Betsy,  2  Crancb, 
61 ;  Little  v.  Baircme,  2  Cranch,  1 70  ;  Maley  v.  Shattuck,  S  Cranch,  458 ; 
Nichotson  v.  Hardwick,  6  Cor.  &  P.  495  ;  Sugg  ti.  Fool,  2  Stew.  &  P.  ISQ ; 
Bced  V.  lUce,  2  J.  J.  Marshall,  44  ;  ante,  §  241. 

•  DuDcan  v.  The  SUte,  7  Humph.  148 ;  Price  v.  ThoroCoD,  10  MJMO.  135 ; 
and  the  same  principle  in  Commonwealth  v.  Stout,  7  B.  Monr.  247 ;  Beg.  v. 
Grasselcy,  S  Dy.  210,  pL  25 ;  Sturges  v.  Maitlaod,  Aathon,  153. 

*  Fairc:loug!i  c.  Gatewood,  4  Call,  158. 

'  Ethcridge  v.  Cromwell,  8  Wend.  629,    And  see  Swett  v.  Poor,  II  Maw. 
549,  553 ;  Everenden  u.  Beaumont,   7  Maw.   76,  78  ;  Wolcot  p.  Knight,  6 
Mass.  418,  421 ;  Brinley  v.  Whiting,  5  Pick.  343,  360.    See  concerning  the 
principles  laid  down  ia  this  section,  ante,  g  80. 
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libe^  whether  wh&t  he  saya  ia  t7Ue  id  fact,  or  etroaeonsly  be* 
lieved  to  be  true.^  Oathe  same  princi^e,  the  words  charged 
in  a  criminal  cane  to  be  libellous  are  to  be  conalraed  aa  the 
defendant  nodrastood  them,  rather  than  as  they  are  under- 
stood by  others,  or  by  the  coart.^  , 

^246.  The  dootrines  under  dlscnasioa  explain  how  ii  is, 
that  the  books  speak.of  crimes  being,  committed' through 
what  id  called  an  ^^  innocent  agent"  Such  an  agent  is  one 
who  does  the  forbidden  thing,  moved  thereto  by  another  par- 
son; yet  inoars  no  legal  guilt,  becanse  either  not  endowed 
with  sufficient  mental  capatuty,  or  not  made  acquainted  with 
the  necessary  facta.' 

(  /ii7.  Wehave  8een,'that,  within  limits  not  easily  defined, 
carelessness  is  criminal.*  A  man  may  therefore  be  responsible, 
mistaking  the  facts,  because  he  did  not  use  proper  caution,  or 
make  the  necessary  inqniry.^  We  shall  also  have  oceaaion 
to  see,  that,  when  a  person  intends  to  do  one  wrong,  and  acci- 
dentally does  another  he  did  not  intend  to  do,  he  is,  in  certain 


'  Tie  State  r.  Bnmliam,  9  N.  H.  8*;  Bradley  o.  Heath,  12  Pick.  163  ; 
Grimes  v.  Cojle,  6  B,  Monr.  SOI ;  Bodwell  o.  Osgood,  3  Pick.  379  ;  Swanu. 
Tappan,  5  Cash.  104 ;  2  Stark.  Slander,  257,  2(8.  And  see  50  Eng.  Law 
Mag.  115. 

*  CommonweBllh  V.  Eneeland,  20  Fick.  206,  216  ;  UpdegraS'i'.  Common- 
malth,  11  S.  b  R.  894^  405,  40G ;  VoL  II.  %  798. 

*  See,  for  various  principles  concerning  an  innocent  agent,  Reg.  v.  Clif- 
ford, 2  Car.  &  K.  202 ;  Reg.  v.  Mazeau,  9  Car.  &  P.  676  ;  Bex  v.  Gilei,  1 
Uoody,  tS6,  Car.  Crim.  Law,  3d  ed.  191 ;  Anonymous,  J.  Eel.  53  ;  Rex  v. 
Bannen,  2  Moodj,  309 ;  I  Car.  &  E.  295  ;  Beg.  v.  Bleaedale,  '2  Car.  &  K. 
765 ;  Reg.  v.  Tyler,  8  Car.  &  P.  616 ;  Reg.#.  James,  8  Car.  &  P.  131 ;  Ad- 
ams V.  People,  1  Comst  173;  Commonwealth  v.  BUI,  11  Alass.  13$. 

*  Ante,  §230-237. 

'  Ee«  r.  Lediard,  Say.  242 ;  Harwood's  case,  1  Mod.  79 ;  Barnes  v.  The 
State,  19  Coon.  398  ;  Stnrges  v.  Maitland,  Anthon,  153 ;  Commonwealth  v. 
Mash,  7  Met  472,  as  to  which  query,  and  see  1  Alison  Crim.  Law,  535, 536, 
541,  and  McDonald,  1  Broun,  238.    Ante,  g  242. 
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daflses  of  cases,  answerable  aimintdly  for  the  wrong  done ; 
the  intent  to  do  the  one  being  transferred  in  law  to  the  other. 
And  we  shall  eee,  that  in  tiiese  oases  the  wrong  intended  need 
not  always  be  indictable,  if  the  wrong  done  is  so.^  On  these 
severs^  principles  there  may  be  a  criminal  liability  for  acts 
performed  under  a  mistake  of  facts.^  Thus  where  one  aaaaults 
a  foreign  minister  in  ignorance  of  his  ofiicial  character,  it  has 
been  held,  that  the  graver  offence  is  cppimitted.^  The  offender 
meant  to  violate  the  law,  but  in  a  less  degree.  Yet  there 
may  be  doubt,  whether  this  doctrine  concerning  an  assault  on  a 
foreign  minister  is  correct,  under  all  circumstances.  Suppose 
a  man  does  intend  to  do  an  act  violative  of  the  law,  no  good 
reason  appears  why  he  should  be  held  oriminal  for  the  lesul^ 
aa  respects  facte  he  was  ignorant  of,  more  than  if  he  had  not 
intended  an  unlawful  act;  because  this  would  be  .to  apply 
one  rule  to  the  innocent,  and  another  role  to  the  guilty. 
In  accordance  with  this  suggestion  seems  to  be  the  decided 
law,  as  concerns  some  cases.* 

5  247  a.  If  a  married  man  should  have  intercourse  with  a 
'Woman  whom  he  supposed  to  be  his  wife,  while  she  was  not, 
mistaking  the  person,  he  wonM  commit  no  otfeoce ;  because 
neither  in  law  nor  in  morals  did  he  intend  any.*  Yet,  if  the 
man  were  unmarried,  and  on  apparently  good  authority  be- 
lieved the  woman  to  be  unmarried  also,  while  in  troth  she 
had  a  husband,  would  the  act  in  him  be  adultery,  or  only 
fornication?  This  precise  question  has  probably  not  been 
decided  in  this  country.    Baron  Hume,  a  writer  of  great  an- 


'  Post,  §  254-260. 

'  1  East  P.  C.  103 ;  Bamei  c  The  State,  IS  Conn.  S9B, 

'  United  SUMa  d.  Liddk,  i  Wuh.  C.  C.  205 ;  United  States  v.  Ortega,  4 
Wash.  C.  C.  531 ;  United  States  u.  Benner,  Bald.  234,  240.  But  see  United 
btatos  V.  Ilanil,  3  Wash.  C  C.  435.  An  indictment  for  aMUilting  sod  ob- 
stnictjng  an  officer  should  in  substance  allege,  that  the  defendant  knew  he 
was  an  officer.     Coaunonwealth  c.  Eirby,  2  Cud).  S77. 

'  Vol.  II.  §47.    But  see  the  doctrine  of  the  next  chapter. 

*  Bishop  Mar.  &  Dit.  g  418 ;  ToL  11.  $  11. 
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thority  on  the  Bcotcb  law,  speaking  of  inceet,  says :  "  It  is 
essential  to  the  guilt  of  this  as  of  all  other  crimes,  that  the 
parties,  at  the  time  of  offending,  have  been  in  the  knowledge 
of  that  circumstance  wherein  the  wrong  lies;  bo  that  either 
of  them,  who  was  then  ignorant  of  the  relation  (if  sach  a 
thing  should  happen),  shall  be  free  of  all  punishment." ' 
Whether  we  sbootd  follow  the  Scotch  law  would  depend  on 
'  our  views  of  the  points  presented  in  the  last  section. 

§  347  b.  There  are  other  classes  of  ofTeaces,  as  to  which,  in 
the  matter  now  under  consideration,  the  precise  boundaries 
are  shadowy  and  uncertain.  So  there  are  cases  in  the  books, 
wherein  the  attention  of  the  court  was  not  called  to  the  prin- 
ciples we  are  discussing;  the  result  being,  that  a  different 
condusion  was  arrived  at  from  what  is  here  indicated.  Such 
decisions  can  have  litUe  weight  in  the  balance  of  legal  truth.^ 

§  247  c.  This  mingling  of  the  two  elements,  of  carelessness 
and  mistake  of  fact,  necessarily  opens  questions  of  difficulty ; 
but  generally  the  safer  course  in  practice  will  be,  to  hold  de- 
fendaots  responsible  for  their  acts  only  as  performed  in  the 
light  of  the  facts  appearittg  to  them.  For,  while  plainly  care- 
kssness  may  be  so  great  as  to  amount  to  a  criminal  igno- 
rance of  fact,  which  should  not  excuse  because  criminal,  yet 
most  cases  do  not  present  themselves  in  this  light.  To  deter- 
mine, however,  the  state  of  mind  iti  which  things  are  done, 
Bome  rules  of  evidence  have  been  established ;  and,  of  these, 
wme  are  a  little  arbitrary,  l^et  us  look  at  one  or  two  of 
them,  though  they  do  not  properly  belong  to  our  present  dis- 
cussion. 

§  248.  Thus  the  law  presamee,  that  every  person  intends 
to  do  what  he  does  ;^  and  intends  the  natural,  necessary,  and 


*  1  Hume  Crim.  I«w,  Sd  ed.  448.    As  to  adultery,  aea  ib.  p.  453. 

*  Ante,  §30. 

*  Hill  o.  Commcmwealtb,  2  GebL  lU;  Taylor  v.  Tbe  Suie,  4  Ga.  14. 
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even  probable  consequences  of  Ms  act^  Of  comae,  the  pie- 
sumption  of  an  intent  to  do  the  act  ia  always  open  to  be  re* 
butted ;  ^  but,  this  intent  b^ng  established,  the  deduction,  that 
the  consequences  were  aUo  intended,  is  generally,  not  always,' 
conclnsive.  The  exact  rule  of  distinction  between  the  coq- 
clasivc  and  the  rebuttable  presumption  ia  not  clear ;  probably 
the  conclusive  character  attaches  in  most  cases  where  the  act 
done  is  unlawful,  and  the  consequence  is  not  too  remote  or  ' 
contingent*      One,  for  example,  who  intentionally  ntters  a 


*  I  GfmuL  £t.  ^  le ;  3  Greenl.  £t.  §  IS ;  Bex  v.  Harrei-,  S  D.  &  R.  4B1, 
2  B.  &  C.  257  i  Beg.  V.  Gatherools,  2  Lewiu,  237 ;  People  i>.  Herrick,  13 
Wend.  87 ;  United  State*  v.  Wiltberger,  3  Wash.  C.  C.  615 ;  The  State  e. 
Fuller,  1  Bay,  245;  Commonwealth  v.  Snelling,  15  Pick.  337 ;  Commoowealth 
V.  Bonner,  9  Met  410 ;  Commonwealth  v.  Blanding,  S  Pick.  304 ;  Common- 
wealtj)  V.  Draw,  4  Mass.  BSl ;  Hill  vi  Conunon wealth,  !  GraL  594 ;  The  Stnte 
V.  Turner,  Wr^ht,  20 ;  £«g.  e.  Beard,  B  Cu.  Sc  P.  143,  148 ;  Beg,  v.  Reu- 
■hAW,  11  Jnr.  ai5,  616;Boxt>.FaniDgton,  Bu«8.&R^.  807 ;  Rex  n.  FUliy, 
1  Moody,  263 ;  Kex  p.  Cooper,  5  Car.  St  P.  535 ;  Keg.  e.  Hoboyd,  2  Moo^ 
&  R.  339  i  1  East  P.  0.  371 ;  Rei  v.  Dixon,  3  M.  &  S.  11,  15 ;  Beg.  v.  Geach, 
9  Car.  Sl  p.  499 ;  Bex  v.  Carter,  7  Car.  &  P.  134 ;  West  r.  The  SUte,  » 
Bnnipli.€6;  Beg.e.JoDe8,9Car.  &  P.  258;  The  Stata  e.  Conncil,  1  Overt 
SOS ;  Reg.  V.  Lorett,  9  Car.  &  P.  462 ;  CniDDUDg's  case,  Shaw  Crim.  Caa. 
17,70,102;  Hotikiosf.  TheState,  11  Ga.  92. 

'  United  Statce  o.  Pearce,  2  McLean,  14,  19 ;  Taylgr  b.  The  State,  4 
Ga,I4. 

'  People  r.  Herrick,  13  Wend.  87 ;  Chejley  v.  Brown,  2  Fairf.  143 ;  Eex 
t>.  Reeves,  Peake  Ad.  Cas.  84 ;  Reg.  v.  Harvey,  S  D.  &  R.  464,  2  B.  &  C. 
257;  Rex  V.  Burdett,  4  B.  &  Aid.  95,  3  B.  &  Aid.  717;  Miller  v.  People,  S 
Barb.  203;  People  n.  Cotteral,  IB  Johns.  115. 

*  Sir  J«hn  Chichester's  case,  Aleyn,  1 2 ;  Rex  t>.  Pedley,  Cald.  218,  227 ; 
CoDUQonwealth  c.  Snelling,  15  Pick.  837  ;  The  State  v.  Dsvu,  2  Ired.  15S; 
1  East  P.  C.  69 ;  1  GreenL  Ev.  S  18 ;  The  State  v.  Council,  1  Overt.  305 ; 
The  State  v.  Jarrott,  1  Ired.  76 ;  Rex  v.  Hewlett,  7  Car.  Sc  P.  274 ;  Dexter 
e.  Spear,  4  MaBon,  115.  But  mb  People  v.  Cottcral,  18  Johns.  115;  The 
State  i>.  Mitchell,  5  Ired.  S50.  "  It  may  appear  on  prool^''  it  was  remarked 
in  ■  Scotch  case,  "  that  the  pannel  had  no  actual  intention  of  ii^juring  tite 
boy ;  but  there  may  be  a  constmctive  intention."  Eeay't  case,  1  Sfrinton, 
543,  546.  "  The  law,"  says  Drake,  J.,  "  makes  a  man  amwerable  for  even 
the  unexpected  oonsoqu^nccB  of  his  crimes ;  and  for  this  purpose  imputes 
the  inltntion  to  produce  the  consequence,  as  well  as 'the  original  act  But  to 
constitute  a  crime  there  must  be  an  act  of  the  inCI,  an  imputed  intent  must 
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forged  instrument,  13  conclnsively  presumed  to  intend  a  fraud 
on  the  person  whose  name  is  forged ;  >  and  a  similar  rute  ap- 
plies Tviien  an  unlawfal  act  13  wilfnOy  done,  producing  death.' 
Yet  it  would  seem  ^o  be  going  too  far  to  say,  Ihat,  in  all 
cases  of  an  unlawful  act  intentionally  performed,  the  pre- 
sumption as  io  the  consequences  is  conclusive.*  The  present 
state  of  the  authorities  is  not  such  as  admits  of  an  exact  rule 
on  this  point.* 

§  243  a.  Though  the  matters  of  evidence  mentioned  in  the 
last  section  are  such  as  more  properly  belong  to  our  work  on 
Criminal  Prooeduie,  tbey  are  so  closely  connected  with  the 
law  itself  as  to  require  mention  here.  They  govern  the 
topics  not  only  of  the  present  chapter,  but  of  otlicr  chapters 
also,  in  this  volume.  And  some  of  the  points  to  be  presented 
in  some  succeeding  sections  are  likewise  applicable  only  in 
part  to  the  principal  topic  of  this  chapter.  No  man  is  able  to 
reduce  any  human  science  to  such  order  as  will  prevent  the 
necessity  of  stating  some  things  not  strictly  in  their  apparent 
place. 


have  rmfi'nffnf  &9  its  basil ;  not  to  acpomplish  tho  precise  result,  bat  to  (fo 
tamrlhing.  Someact  of  commiV.ion  orommi'onlieaat  tliefoandalion  of  every 
crime."    The  Slate  p.  Cooper,  1  Green,  N.  J.  361,  371. 

*  Beg.  V.  Marcus,  2  Car.  &  K.  3SG ;  Rex  v.  Iklazagora,  Buss.  &  Ky.  291 ; 
Et^.  V.  Coote,  8  Car.  &  P.  582  ;  Reg.  v.  Hill,  8  Car.  &  P.  274 ;  Reg.  p. 
Hanson,  Car.  &M.  334-,  Rex  n,  PMlp,  1  Moody,  263;  Reg.  v.  Board,  8  Car. 
fc  P.  14S,  148;  Reg.  p.  Hoatson,  2  Car.  &  K.  T77;  United  States  v.  Shell- 
mire,  Bald.  370.    But  see  Grafton  Bank  v.  Flanders,  4  N.  II.  239,  242. 

'Reg.  r.  Renshaw,  11  Jar.  SIS,  616;  Sir  John  Chichester's  case,  AIcyD, 
12;  Rex  f.  Shsw,  6  Car.  &  P.  872;  Rex  v.  Cheoscmon,  7  Car.  &  P.  455; 
The  State  v.  Smith,  2  Strob.  77 ;  Reg.  r.  KttB,  Car.  &  M.  284 ;  R«  v.  Martin, 
SCar.  &P.  211. 

'  The  State  v.  HiWretb,  9  Ired.  429 ;  Wright  v.  The  State,  8  Terg.  34! ; 
Beauchamp  v.  The  State,  a  Blackf.  299 ;  Warle;  v.  The  State,  1 1  Hnmph. 
172;  Commanirealtb  D.  Clap,  4  Mass.  1G3;  The  State  v.  Jefferson,  3  Bar- 
ring. Del.  571.  And  see  Tho  State  e.  Bullock,  13  Ala.  413;  Gibson  (a 
BcoUh  case),  2  Broun,  366  ;  Reg.  v.  Jones,  9  Car.  &  P.  258 ;  Southworth  v. 
Tbo  State,  5  Conn.  323  ;  Reg.  v.  Cruse,  8  Car.  &  P.  541  ;  Rex  u.  Mogg,  4 
Car.  8t  P.  S64. 

*  See  alM  post,  §513,  314. 
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I  349.  A  tnsn  may  have  several  intante,  cither  in  ktw  or  in 
fact  or  in  both,  accompanyiiig  a  cdagle  act.  The  lule  here  ia, 
that,  if  there  exist  the  intents  necessary  to  consiitate  the  of< 
fence,  and  likewise  intents  not  necessary,  tire  latter  do  not 
vitiate  the  former,  which  are  sufficient^  Thus,  under  the 
English  statutes  against  demolishing  booses,  if  one  objectof 
B  mob  attadring  a  house  is  to  injure  a  person  in  it ;  yet^  if 
another  and  even  inferior  object  is  to  demoltsti  the  house,  the 
ofTence  is  committed  in  oooseqaence  of  this  inferior  intent* 
So  if  one,  with  the  principal  purpose  of  robbing  another, 
attacks  him ;  and,  to  accomplish  more  easily  the  robbery, 
wounds  him  with  intent  to  do  him  grievooa  bodily  liarm, — 
the  latter  intent,  though  secondary  to  the  former,  is  within 
the  statute  on  the  latter  subject^  The  same  rule  applies 
where  tiie  chief  aim  of  the  prisoner  is  to  prevent  his  own 
lawful  apprehension.  "  If  both  intents  existed,  it  was  imma- 
terial  which  was  the  principal,  and  which  the  secondary 


^  S50.  Also  one  who  has  knowingly  ohstmcted  a  public 
officer  in  the  discharge  of  hie  duty,  cannot  defend  hiraselfi 
when  indicted,  by  showing  that  his  ot^eot  was  the  personal 
chastisement  of  the  officer.'  And  when  a  naan  does  the 
thing  prohibited,  moved  by  the  intent  which  the  law  forbids,  it 
is  of  no  avail  for  him  that  he  also  intended  aa  ultimate 
good.     Thus,  on  an  indictment  for  obstructing  a  navigable 


>  Rex  cCon,  B.tm.  &  %.  36a,  1  Leach,  4tli  «a.  71 ;  R«g.  il  EQI,  2  Hoodj, 
30;  Rex  v.  Batl,  6Car.  &F.  329;  Beg.  d.  Joknaon,  11  Hod.  68;  Beg.  c. 
Geach,  9  Car.  &  P.  499 ;  Bex  v.  Harvard,  Rats,  &  Rj.  78 ;  CatnmonwB^tli 
V.  McUke,  3  Cush.  ISl ;  The  State  v.  Cocker,  3  Ilarring.  Del.  6ii ;  Tba 
SUte  ti.  Moore,  12  N.  H.  42;  Rex  p.  Da™,  1  Car.  &  P.  BOB. 

■  Rex  tr.  Batt,  CCar.  &F.  329;  Reg.  c.  HoweU,  9  Car.  &  P.  487;  Rer  v. 
Price,  5  Car.  &  P.  610. 

'  Reg.  V.  Bowen,  Car.  &M.  149;  CommoaTealth  tr,  Martio,  ITMaaa,  159; 
Bex  B.  Shadbolt,  5  Car.  &  P.  fl04. 

•  Bex  a.  GiUoir,  1  Moody,  85,  1  Lewin,  57.  But  we,  as  Co  the  doctrine 
of  the  text,  Rex  -v.  Williams,  1  Leach,  4th  ed.  S29. 

*  United  States  f.  Keen,  5  Mason,  453. 
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river,  the  defendaat  cannot  ako^,  that^  in  othev  respeatt,  and 
OD  tiie  whole,  his  act  wotked  as  advBDtage  to  its  navigation ;  ^ 
or,  for  obBtnctiog  a  soad,  that  he  opened  a  b^;tef  way ;  ^  or, 
for  the  nnisance  of  erecting  a  wharf  on  pahlic  [»opertjri 
that  the  erection  was  beneficial  to  the  public ;  ^'  or,  for  nttn- 
ing  a  forged  bill,  tbat  he  intended  to  provide  for  its  pay- 
ment ;  *  or,  for  passing  a  connterfeit  bank^iote,  tbat  be 
promised  to  take  it  ba«k  if  it  [»oved  not  to  be  genuine.^  In 
tbeefl  eases,  the  forbidden  intent  must  be  fairly  dedncible  from 
tiie  facts  and  proofs.' 

§  2S0a.  The  oases  JDst  stated  are  only  ilttutrations  of  a 
broader  doctrine,  to  be  discussed  in  a  fature  chapter.^ 

^  2S1.  There  are  some  crimes  requiring,  for  titeir  constitu- 
tion, the  concunence  of  two  or  more  sepaimte.  intents ;  as  an 
intent  to  do  Wrong  in  general,  or  do  a  partioulsr  wrong,  wifit 
an  ulterior  purpose  beyond.  Thus  in  larceny  thefe  mnat  be, 
first,  an  intent  to  trespass  on  another's  personal  property; 
secondly,  this  not  being  alone  sufficient,^  tbere  must  be  added 
ibe  farther  intent  to  deprive  the  owner  of  his  ownership 
tbamn.'    So  bti^ary  consists  of  the  intent,  which  must  be 

'  Bex  V.  Ward,  4  A.  &  E.  334,  OTemtliag  Bex  v.  RoBsell,  6  B.  &  C.  566. 
AndseeReg.p.Betts,  ifl  Q.B.1022,1097;  Bex  P.Watto.Moody&M.SSlj 
Works  V.  Jnoctiou  BailHHtd,  S  HeLaui,  424. 

'  CommoDwealth  n.  Belding,  13  Met  10. 

'  Bespublica  r.  Ctddvell,  1  Dall.  150. 

*  Beg.  v.  mi,  3  Hood;,  30. 

*  Perdue  v.  The  Btate,  2  Homph.  494. 

'  B«g.  D.  Price,  9  Car.  &  P.  I2B ;  Rex.  v.  Bofce,  1  Moodj,  29 ;  Bex  v. 
Hdt,  7  Car.  &  P.  516;  Bex  d.  Price,  6  Car.  &  P.  910;  Bex  v.  Jarvia,  2 
Moodf  &  B.  40;  Bex  ■>.  HaTward,  Bun.  &  B,y.  7S;  Bex  i>.  Bailey,  Kiua. 
fc3T.  1;  Hex  t>.  Williama,  1  Bast  P.  C.  424;  Beg.  v.  SulllTaD,  Car.  ft  M. 
209. 

'  Port,  f  539  etwq. 

'  Bex  V.  Crotnp,  1  Car.  &  F.  658 ;  B«x  u.  IKckuuon,  Bius.  &  By.  420 ; 
UeDaniel  o.  Tbe  State,  8  Sm.  &  M>  401. 

*  R^.  D.  Godfrey,  8  Car.  &  P.  »SS ;  Bex  i:  Wilkuuoa,  Bun  &  By.  470 ; 
The  State  d.  Hawkins,  8  Port.  461. 
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executed,  to  break  in  the  ni^t  time  into  a  dwelling-hoase ; 
and  tiie  /urther  concurrent  intent,  which  may  be  execated  or 
not,  to  commit  therein  eome  crime  which  in  law  is  felony.* 
In  these  and  other  like  Cases,^  the  particular  or  ollerior  intent 
rAttst  be  proved,  in  additioa  to  the  more  general  one,  in  order 
to  make  out  the  ofTence ;  and  nothing  will  answer  as  a  scb- 
atitate. 

4  S53.  But  aside  from  these  atid  other  special  doctrines, 
the  rule  is,  that,  if  a  man  intends  to  do  what  he  is  conscious 
the  law,  which  every  one  is  conclusively  presumed  to  know,' 
forbids,  there  need  not  be  any  other  evil  intent*  As  already 
Btated,*  it  is  of  no  avail  to  him  that  he  means,  at  the  same- 
time,  an  ultimate  good.  Hnman  law  may,  in  fact,  conflict 
with  the  divine  law;  and,  whenever  ft  does,  the  diviue  must 
prevail,  in  the  eoort  of  conscience,  over  the  human.  But  the 
tnbnnals,  while  they  enforce  tbe  human,  cannot  at  tbe  same 
time  admit  that  it  is  counter  to  the  divine ;  for  tbna  they 
would  acknowledge  the  human  to  be  both  practically  and ' 
theoretically  a  nullity.  Because,  as  the  stream  cannot  rise 
higher  than  the  fountain,  so  neither  can  any  thing  with  the  - 
semblance  of  law  be  superior  to  the  First  Cause  and  Source 


'  Rex  V.  Dobba,  2  Eatit  P.  C.  613  ;  2  East  P.  C.  609,  514  ;  J.  KeL  47  J 
AuoDymous,  Dolison,  22. 

'Roxy.  Gnosil,  1  Car.  &  P.  304;  Reg.  n.  "Ryan,  2  Moody  &  R.  218;  The 
■  State  V.  Absence,  4  Port  397;  Rex  v.  Eelly,  I  CrawC  &  Dix  C.  C.  tS6; 
Mca^D  r.  The  State,  13  Sm.  &  M.  242 ;  Rex  v.  Sbair,  Run.  St  Ry.  (2S ; 
Reg.  V.  Morris,  9  Car.  &  P.  89. 

'  Ante,  §  2S8. 

'  Walls  V.  The  Slate,  7  Blackf.  572;  The  State  r.  PresncU,  12  Ired.  103  ; 
Forsj-the  v.  The  Slate,  G  Ohio,  19  ;  The  State  v.  Nixon,  18  Vt.  70 ;  Tbe 
State  B.  Hunter,  8  Blackf.  21! ;  Shover  o.  The  State,  ft  Eng.  253  ;  Britfin  r. 
The  State,  5  Eng.  299  ;  Rex  v.  Johnson,  11  Mod.  02;  Rex  p.  Jones,  Z  B.^ 
Ad.  GU  ;  Nccdham  v.  The  State,  1  Texas,  189 ;  Reg.  v.  Tivcy,  1  Car.  &  K. 
704 ;  Perdue  v.  The  State,  2  Humph.  494  ;  Reg.  v.  Price,  S  Per.  &  D.  421, 
II  A.  &  E.  727 ;  Kox  o.  Porsey,  6  Car.  &  P.  81 ;  Kelly  V.  Commonwealth, 
11  a&*R.345;  Itog.  c.  Holroyd,  2  Moody  S  E.  638;  Tbe  State  e.  Hart, 
4  Ired.  246. 

•  Ante,  §  250.  -  - 
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ofa^lsw  and  all  existeoce.  A  judicial  deoisioo  baaed  on  ilie 
propoaition  that  a  particular  legifilattve  enactment  is  contrary 
to  the  law  of  God,  would  be  a  decision,  in  another  form  of 
worda,  that  the  enactment  itself  is  a  aollity.  And  to  permit 
a^man  to  plead  in'his  justification  such  contraiiety  would 
ojily  be  in  effect  to  receive  a  plea)  that  the  act  of  the  law- 
making power  is  void;  and  a  plea  that  be  believed  in  a 
Divine  law,  contrary  to  a  statute  which  the  court  deemed 
valid,  would  be  only  a  plea,  in  other  terms,  that  he  was 
ignorant  of  the  law  of  the  land.  Ignorance  of  the  law  of  the 
land,  we  have  seeu,^  no  man  is  permitted  to  set  up.  There- 
foDe  it  is  uot  a  juatiBcation  in  any  human  tribunal,  for  the 
defendant  to  show,  that  there  is  a  law  higher  than  the  law 
administered  by  the  court,  forbidding  him  to  obey  the  law  of 
the  court  ;^  farther  than  such  showing  may  tend  to  shake  the 
legal  Validity  of  the  latter.'  Upon  this  point,  Baron  Hume 
observes,  "  the  practice  of  all  countries  is  agreed."  *  The 
role  lies  necessarily  at  the  foundation  of  all  jarbprndence ; 
yet,  necessary  though  it  is,  it  has  shed  the  innocent  blood  of 
almost  all  the  host  of  martyrs  who  have  laid  down  their  lives 
for  coBBcience'  sake. 

§  253,  "VVe  should  here  bear  in  mind,  what  we  have 
already  somewhat  considered,"  that  nothing  short  of  the 
intent  to  do  a  forbidden  thing  will  make  a  man  criminal. 
"Where  such  intent  ia  wanting,  he  commits  no  oSence  in  law, 
though  be  doea  acts  completely  within  all  the  words  of  a 
siatute  which  prohibits  the  acts,  being  silent  concerning  the 
intent.  And  there  are  cases  in  which  somethtng  even  more 
than  this  is  necesf«ry.  For  example,  the  English  statute 
13  Geo.  3,  c.  48,  ^  1,  makea  it  felony  to  write  any  matter  or 
thing  liable  to  stamp  duty  upon  paper  on  which  had  previ- 


>  Ante,  i  ass. 

*  Specht  0.  Coomoiiwealtb,  S'Barr,  312. 

*  Aite,  §  03,.64. 

*  1  Hume  Crim.  Law,  2d  ed.  25. 

*  Ante,  §80,  140,147. 
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onsly  been  written  sorne  other  matter  so  liable,  before  the 
paper  has  been  again  stamped,  but  makes  no  mentioa  whether 
the  intent  must  be  a  fraudulent  one  or  otherwise.  Yet  it 
was  ruled  by  Abinger,  C.  B.,  that  the  oiTence  is  hot  committed 
unless  the  intent  is  fraudulent.^  The  doctrine  is,  that  the 
statute  is  to  be  so  construed  in  connection  with  the  common 
law,  which  requires  an  evil  intent  to  accompany  the  evil  act, 
as  to  add  in  favor  of  the  defendant  ^  this  provision. 


>  B«g.  V.  Allday,  S  Cu.  &  P.  1S6.  Aod  see  the  cues  cited  ante,  g  80; 
Saner  v.  The  State,  18  Ohio,  iM,  «83,  iM ;  Beg.  e.  Fhilpotts,  1  Car.  & 
K.1I2. 

•  Aate,  §  147. 
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CHAPTER  XVII. 

THE  IHTENT  PRODUCEJa  AN  TJNDJTEHDED  BEStJLT. 

Sbci,  268  o-asa  4    Introdnctorj  Views. 

aUr-ieOa.    General  Explsnatioo  of  tbe  Doctrioe. 
asi'ZU,    Tha  Words  WitfU  and  M«Uclou. 

§  253  a.  The  result  of  haman  actions  ia  often  different 
from  what  the  doer  intended.  When  it  is  bo,  the  result  being 
an  evil  one.  the  rule  of  morals  excuses  the  duer,  provided  his 
motive  was'good.    The  rule  of  law  is  the  same.^ 

§253  6.  Yet  this  proposition  is  neither  in  morals  nor  in 
law  carried  to  the  extent  of  exitusing  men  who  culpably  neg- 
lect their  opportunities  to  learn  how  the  intended  result  may 
be  produced.  Thns,  in  law,  we  have  the  doctrine  of  care- 
lessness, already  explained.  Still  the  law,  regarding  only  the 
more  palpable  things,  does  not  notice  all  the  nice  distinctions 
which  moral  science  would  draw,  and  an  enlightened  con- 
science recognize ;  therefore  a  man  may  be  legally  excusable 
for  the  ill  consequence  of  a  well-intended  act,  while  we  should 
hold  him  to  be,  in  some  eense,  morally  guilty,  on  account  of 
his  neglecting  to  learn. 

§  253  c.  On  the  other  hand,  if  a  man  means  ill,  bnt  unin- 
tentionally his  act  results  in  good,  we  hold  him  to  be  morally 
guilty.  To  a  certain  extent  also,  we  hold  him  to  be  legally 
guilty ;  but  we  are  here  embarrassed  by  the  principle,  that,  to 
constitute  a  legal  crime,  the  evil  intent  most  have  produced 


'  Ante,  §  226  et  seq. 
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BH  evil  act;  a  principle  modified  by  the  further  proposition,' 
that  in  many  cases  the  act  need'btf  evil  only  in  consequence 
of  the  evi!  mind  from  which  it  flowed.  There  are  ^Aainly, 
however,  circamstaiices  in  which  the  intended  evil  act  fails  of 
being  done,  while  the  act  really  done  is  not  to  be  deemed 
in  law  evil,  in  conseqnence  of  the  evil  intent  producing  it; 
under  which  circumstances,  no  legal  crime  is  committed. 
And  this  is  probably  so  whenever  the  thing  really  done  is 
positively  good,  both  in  its  nature  and  its  consequences;  for 
we  cannot  well  perceive  any  thing  to  be  both  good  and  bad 
at  the  same  time. 

§  953  d.  Obviously  if  the  act,  not  being  evil  in  itself,  could 
not  produce  evil  under  any  circumstances  and  carried  to  any 
exent;  if  it  were  neither  the  first  nor  the  last  nor  any  inter- 
mediate step  in  any  path  of  wrong;  it  could  not  be  legally 
deemed  a  criminal  act,  though  the  doer  bed  wickedness  in 
bis  heart  while  performing  it.  But  this  proposition  aids  us 
only  remotely.  On  principle,  the  true  view  doubtless  is,  th%t 
the  court  most  look  at  the  circumstances  of  each  caae ;  and  • 
decide,  whether,  under  them  all,  the  thing  done  and  the 
intent  producing  it  together  make  up  such  a  wrong  as 
should  be  noticed  by  the  tribunals.  And  in  deciding  any 
particular  case,  recourse  must  be  had  to  former  decisions,  and 
to  the  analogies  of  tbe  law.  True  indeed  this  rule  is  a 
vague  one ;  but,  in  dealing  with  human  affairs,  finite  minds 
must  sometimes  proceed  on  vague  rnlea,  when  they  are  una- 
ble to  examine  the  ori^nal  sources  of  right  and  of  expedi- 
ency which  lie,  the  one  in  Jhe  bosom  of  God,  and  the  other 
scattered  over  the  entire  'ace  of  earthly  things.  But  this 
matter,  of  the  criminal  qua  ity  given  to  indifferent  acts  by  the 
criminal  intent,  will  be  resumed  in  another  part  of  the  present 
volume.'  , 

§  354.  Having  thr^  called  to  mind  the  general  doctrine, 


'  Ante,  §  223.  '  Post,  §  315  et  »e<i. 
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let  US  see  mote  exactly  how  it  applies.  Every  act  producing 
aa  aniateoded  result  must,  when  evil,  be  meaaored  either  by 
the  intent  or  by  the  result  The  common  law  rule  meaBures 
it  substantially  by  the  latter,  holding  the  person  guilty  of  the 
thing  done,  tiie  aarae  as  though  specifically  intended ;  not 
always,  however,-  guilty  of  the  crime  in  the  same  degree.^ 
Says  Rutherforth :  "  There  is  so  little  difierence  between  a 
disposition  to  do  great  harm,  and  a  great  disposition  to  do 
harm,  that  one  of  them  may  very  well  be  looked  upon  as  the 
measure  of  the  other.  Since,  therefore,  the  guilt  of  a  i^me 
consists  in  the  disposition  to  do  harm,  which  the  criminal 
shows  by  committing  it;  and  since  this  disposition  is  greater 
or  less  in  propcHrtion  to  the  harm  which  is  done  by  the  crime ; 
the  consequence  is,  that  the  guilt  of  a  crime  follows  the 
same  proportion  :  it  is  greater  or  less,  according  as  the  crime, 
in  its  own  nature,  does  greater  or  less  harm."  ^    The  doctrine 


*  Se«  Eden  Penal  Law,  Sd  ed.  S29 ;  wbere  Oie  writer,  admitting  thia  doc- 
tnDC  to  be  law,  disapproves  of  it ;  and  nKuntaina,  that  "  every  member  of 
■oeiet;  liath  a  right  to  do  any  act  withoat  tho  ^^refaension  of  other  incon- 
veniencM  than  those  which  are  the  proper  coiueqneDcet  of  the  act  itsdf; 
fi>r  it  is  the  right  of  every  member  of  societf  to  know  not  ooly  when  be  a 
criminal,  but  in  what  degree  he  is  so."  I  confess  it  seem  to  me,  that  no 
man  can  set  qp  a  right  to  commit,  on  any  terma,  a  wrong ;  as  to  murder 
another,  on  condition  of  submitting  himself  to  be  hung.  When  one  haa 
(ally  entertuned  a  criminal  purpose,  be  is  to  he  treated  as  having  done  the 
thing  meant,  (o  far  as  concerns  tho  moral  or  reli^ons  aqtect  of  the  case. 
£e  cannot  complain  if  he  is  punished  for  this  mere  intent.  But  tocialg  has 
no  interett  to  interfere  antil  she  ia  injured  by  an  act  he  has  performed. 
And  the  injury  to  society  is  the  same,  whether  what  was  done  was  intended 
OF  not  Therefore,  when  society  punishes  him  for  what  was  done,  she 
wrongs  him  not,  nnless  his  act  was  more  evil  than  his  intent.  But  where  it 
was  more  evil,  the  case  preoents  a  difficulty  which  tha  law  seems  not  fiiUy 
to  have  provided  agunsL  See  also  people  i>.  Enoch,  13  Wend.  159,  174;. 
Reg.  V.  Camplin,  I  Car.  &  K  746 ;  Commonwealth  v.  Call,  31  Fick.  515  ; 
Bex  V.  Williams,  1  Uoody,  107;  Beg.  v.  FacLard,  Car.  &  hi.  3Se  ;  Gore's 
case,  9  Co.  81  a ;  United  States  «.  Ross,  1  Gallis.  634. 

*  Rnth.  tnst.  c.  1 B,  S  9.  For  what  seems  to  me,  however,  to  be  a  siMne- 
what  more  accnrate  statement  of  the  matter  on  principle,  see  the  previous 
ncte  to  this  sectton,  the  conclndinf  period  of  the  section  itself^  and  poet, 
$257. 
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may  otb^wiae  be  stated  thaa:  the  thing  6oae,  haviag  pr»-; 
ceeded  from  a  conupt  mind,  is  to  be  viewed  the  same,  what- 
ever be  the  particular  form  of  the  ooiTuptioi). 

§  355.  On  this  principle,  if  ooe  iotending  to  marder  a  par- 
ticular individual,  shoots  at  him,  and  by  accident  the  charge 
lodges  in  another  person,  whom  it  deprives  of  life ;  ^  or,  if 
one  lays  poison  for  another,  and  a  third,  finding  it,  takes  it 
and  dies ;'  or  if  one,  attempting  to  steal  poultry,  discbaigei^ 
his  gun,  and  thereby  accidentally  kills  a  human  being ; ' 
ctt  if  a  jailer,  with  no  design  against  the  life  of  his  priisooer, 
confines  him,  contraTy  to  the  prisoner's  will,  in  an  unwhole" 
some  room,  without  allowing  him  the  necesaazies'requiate  to 
cleaaliness,  whereby  ha  contracts  a  distemper  of  which  fa^ 
dies;*  or  if  one,  with  the  purpose  of  procuring  an  abortioBi 
does  an  act  which  causes  the  child  to  be  bom  so  prena^ 
turely  as  to  be  less  capable  of  Uviog,  and  it  dies  from  erpO' 
sure  to  the  external  worid,^  —  the  party  unintentionally  oana- 
ing  the  death  ia  guilty,  the  same  as  if  be  had  intended  it,  of 
murder. 

^  256.  So  where  a  man  assaults  a  woman  with  intent  to 
commit  a  rape  upon  her,  not  intending  to  rob  ber;  and  ehej 
hoping  to  redeem  her  chastity,  offers  him  money  which  he 
puts  in  his  pocket,  though  he  did  not  demand  it ;  this  is  ia 
law  robbery.*     In  like  manner,  if  one  attempts  io  burn  the 


■  Rex  f.  Plummer,  12  Mod.  (27,628;  Bex  v.  Jarris,  2  Uood/ &  B.  40, 
And  see  Yong'a  case,  4  Co.  40  a ;  Rex  v.  Hunt,  I  Mood^,  93.  So  if,  on  « 
sudden  quarrel,  a  blow  Ib  aimed  at  one  whicli  acddcutally  takes  effect  oa 
another,  and  killi  him,  this  w!U  be  maDslaughter,  the  same  as  if  it  had  tkllen 
on  the  person  intended.  Bex  n.  Brown,  1  Leach,  4th  ed.  148,  I  EtA  P. 
C.  231,245,  274. 

'  Gore's  cue,  9  Co.  81  a;  Bex  n.  Jarria,  S  Moody  &  K.  40 ;  BexaLeitts, 
6Car.  &P.  161. 

■  1  £mC  p.  a  2S5 ;  Eden  Penal  I^w,  3d  ed.  227. 

•  ^ax  v.  Ruggins,  2  Btra.  882,  2  I.d.Baym.  1974. 
'  Reg.  V.  West,  2  Car.  &  K.  784. 

•  B«x  V.  BlackJuOD,  2  £art  P.  C  711. 
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bonBe  of  a  particular  iodividual,  but  accidentally  barns  an- 
othiBr^^^  or  afaoota  into  another'«  poultry  to  Rteal  it,  and  on- 
designedly  seta  the  hoose  onilre;^  or,  to  defraud  the  insur- 
aace  office,  lights  in  bis  own  dwelling  the  Same  which  com- 
municates to  his  neighbor's  without  bis  witl;^  be  is  guilty  of 
asMO.  And,  "  if  A.  eommaad  B.  to  bnrn  the  house  of  J.  S., 
and  he  do  ao,  and  the  fire  ban»  also  another  house,  the  per* 
son  so  commanding  i»  acoeseory  to  the  barning  of  the  latter 
hoBse."^ 

4  357.  When  we  look  more  closely  into  this  doctrine  we 
see,  tbat'the  evil  of  the  intent  and  the  evil  of  the  act,  added 
together, constitute  the  evil  punished  ait  crime;  the  same  rale 
prevailing  here  which  prevails  throughout  the  entire  criminal 
law.  And  the  only  peculiarity  of  this  doctrine  is  in  its 
teacbJDg,  that  the  intent  and  the  act,  wbicfa  constitute  tho 
soBi,  need  not  be  the  natural  or  usual  accompaniments  of 
each' otbcf,  provided  they  did  in  fact  aecompany  each  other 
in  the  particnlaz  case.  The  consequence  of  which  is,  that, 
whenever  the  intent  is  sufficient  in  turpitude,  and  an  indict- 
able result  comes  from  it  casually,  an  indictment  will  lie  for 
this  lesnU;  even  in  cases  where,  if  the  intent  bad  aocom- 
idished  its  exaai  aim,  the  result  would  not  have  been  indict' 
able.  Thas,  in  many  mere  civil  cases,  the  intent  is  sufficient 
in  eviV  to  be  indictable,  while  the  act  is  insufficient  in  kind, 
as  being  directed  against  individual  rights  only,  not  against 
the  public.  Yet,  as  just  said,  if  in  these  circumstances  &Q 
unintended  result  comes  to  the  public  detriment,  of  sufficient 
magnitude  and  altogether  of  the  kind  punishable  as  crime, 
the  resnlt  subjects  the  accidental  doer  to  indictment.  But 
tbia  doctrine  seems  to  be  qualified  by  the  proposition,  that 


>  1  Hawk.  P.  C.  Conr.  Ed.  p.  140, 1 16;  Bokos  Crim.  £v.  2TS. 

■  Boscoe  Crim.  £t.  272{  2  East  F.  C.  1019. 

'  Has  n.  Eoberto,  2  Etut  P.  C.  lOSO^  1091 ;  Rex  v.  Iumc,  £  Eaat  P.  a 
1091 ;  Bex  r.  Scofield,  Cald  m ;  Kex  p.  Pcdl^,  Cald.  £l»,  t  Eut  P.  C. 
1026. 

'  Flow.  ITS ;  8  East  P.  C.  1019 ;  BobooC  Grins.  £r.  HI. 
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the  thing  intended  niust  not  be  metdy  tttal^M  prohtbitatn  ;  it 
muat  be  malum  irtie.^  Tbns  Arcbbold  saya  :^  "  Wben  a  man, 
in  the  execution  of  one  act,  by  misfortane  or  chance  and 
not  designedly  does  anothei  act,  for  wbicb,  if  he  had  wilfully 
committed  it,  he  wonld  be  liable  to  be  punished;  — in  that 
case,  if  the  act  he  was  doing  were  lawful,  w  merely  malmm 
prohibitum^  he  shall  not  be  punishable  foi  the  act  arising  front 
misfortone  or  chance ;  but,  if  mtUum  in  »e,  it  is  otherwise."  ' 

^  258.  And  thus,  tunce  the  killing  of  game  in  England, 
except  by  authorized  persoiiii,  is  malum  prohibitum,  not  malum, 
in  se,  —  if  one  unauthorized,  in  unlawfully  shooting  at  game, 
accidentally  kills  a  man,  the  result  is  not  criminal  in  him,  any 
more  than  if  he  were  authorized.*  But  if  oa«  shoota  at  an< 
other's  fowls,  wantonly  or  in  sport ;  an  act  which,  thoogh 
only  a  mere  civil  trespass,  is  malum  i»  se ;  and  the  death  of  a 
human  being  accidentally  f<^owB,  this  is  manslaughter;— if 
the  intent  were  to  commit  larceny  of  the  fowls,  we  have 
seea^  that  it  would  be  murder.* 


'  Keg.  V.  Plnmmar,  1  Car.  &  K.  600 ;  Beg.  v.  Packard,  Car.  &  M.  3SG ; 
Conunonwfwlth  e.  Dana,  2  Met  S29 ;  Commonirealtii  d.  Come,  S  Mass.  132 ; 
Commonwealth  i'.  Judd,  2  Maui.  S2»;  1  East  P.  C.  2S5,  257,  2G0;  Eden 
Penal  Law,  3d  ed.  227 ;  ante,  g  226,  228.  Thu  doctrine,  like  many  otliers 
vliicU  it  is  Dcccnaty  to  lay  down  in  the  test,  ii  the  combioed  resnh  of  gen- 
eral principles  and  specific  authorities,  but  it  is  in  no  case  AtUy  staled  in 

•  Archb.  New  Criin.  Proced.  9. 

•  1  Hale  P.  C.  89 ;  Foater,  259  ;  Roscoe  Crim.  Et.  710.  As  to  what  is 
malum  in  se,  the  Ohio  court,  diKoiiningof  muntenance  and  champerty,  ob- 
served :  "  It  is  alleged  that  such  contracts  were  never  considered  si.mala  in 
K.  This  will  depend  on  determining  whether  they  be  perfectly  indifferent 
in  themseWeB,  or  whether  they  involve  any  degree  of  public  mischief  or  pri- 
vate injury.  If  the  latter,  they  must  belong  to  the  class  of  actions  denomi- 
nated mala  in  ee,  as  this  appears  to  be  the  distinction  recognieed  by  the  best 
writers  on  criminal  law."  And  so  the  judges  considered  that  maiittenaiice 
it  malum  m  te.    Key  v.  Vatticr,  1  Ohio,  IS2. 

<  1  East  P.  C.  260;  Roecoe  Crim.  £v.  710. 

•  Ante,  §  S5S. 

'  1  East  P.  C.  259. 
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§  39&  a.  This  distinction  between  an  act  malum  in  se,  and 
One  mtUum  prohibitum  merely,  eeems  not  to  rest  on  a  broad 
foi^ndation  of  principle,  though  not  entirely  destitate  of  such 
foundation.  When  the  taw,  common  or  statutory,  prohibits 
a  thing,  -we  find  it  not  easy  to  see  how  any  person  can  be 
said  innocentiy  to  intend  the  doing  of  this  thing;  and,  sup- 
pose the  iiitent  to  do  it  exists  in  a  man's  mind,  while  casually 
his  act  produces  a  different  resiili,  which  would  be  a  crime  if 
he  had  intended  it, — there  seem  here  to  be  all  the  elements 
necessary  to  sustain  an  indictment.  Still,  we  have  plainly  a 
counterpart  to  the  doctrine,  that  an  intent  to  do  a  civil  wrong 
may,  unintended,  result  in  a  criminal  one ;  and  so  there  are 
plainly  cases  in  which  the  court  wonld  refuse  to  hold  a  person 
guilty  of  what  accidentally  Aowed  A^m  his  intent  to  do  an- 
other criminal  thing,  on  account  of  the  pecnliar  nature  of  the 
intent,  as  not  being  sufficiently  evil  in  degree,  or  as  being  in- 
adequate in  other  respects.  And  into  the  consideration  of  a 
case,  in  this  aspect,  the  distinction  of  malian  prohibHum  and 
mahtm  in  se  might  well  enter. 

§  259.  How  intensely  evil  the  intent  must  be  to  infuse  the 
bane  of  criminality  into  the  unintended  act,  is  not  easily  stated 
in  a  word.  Evidently  tTiere  may  be  cases  wherein,  as  just  inti- 
mated, it  is  too  minute  in  evil  for  the  law's  notice,  the  same 
ae  where  the  act  is  the  true  echo  of  the  intent,^  and  as  where 
cardenoess  existo.*  80  also,  as  on  the  one  hand  the  evil  in- 
tended is  the  measure  of  a  man's  desert  of  punishment;  and, 
on  the  other  hand,  the  injury  done  to  society  is  the  measure 
of  its  interest  to  punish,  and  punishment  can  only  be  inflicted 
when  the  two  combine,^ —  it  follows,  that,  where  the  law  baa 
diffeteat  degrees  of  the'  same  oifenoe,  as  in  felonious  homicide, 
which  'm  divided  into  mnrder  and  manslaughter,  the  injury 
most  be  assigned  to  the  higher  or  lower  degree  according  as 


<  Ante,  9  S2S,  326,  SBT. 
'  Ante,  §  235. 
'  Ante,  §  226. 
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tb«  intent  ww  more  at  less  intensely  wrong.'  And  ft  wotild 
Mem  leaMMmble  also,  that,  where  there  is  no  low  degree  li! 
a:Tcny  ^graTated  offence,  the  Iflw,  leEining  to  mercy,  sboulfl 
tsfnse  to  recogsize  some  canes  as  oomilig  withiVi  the  offenoe,' 
vhtoh  would  be  so'  received  if  there  were  a  low  degree.  1^a8 
we  have  seen,  that  to  shoot  anlawfuHy  but  not  fetonionsly  at 
the  fKnltry-  of  another,  and  thereby  accidentally  to  kill  a' 
human  b»ng,  ie  manslaughter;  to  do  the  same  thing  with- 
the  felomoiis  intent  to  steal  the  poultry  is  marder.'  On  >the 
other  band,  if  the  charge  from  the  gun,  instead  of  killing  the 
man,  set  his  bonse  on  fire,  the  burning  woald  be  wson  only 
when  the  intent  was  to  steal ;  while,  if  the  intent  was  simply 
to  execute  a  civil  trespass,  no  offence  would  be  committed," 
Ijic'law  having  no  low  degree  of  arson.  But  the  distinotien 
last  'mentioned  is  very  technical ;  and  posmbly  the  coorta  oi 
this  country  may  not  {ally  reoognize  it 

§  S60.  The  doctrine  of  the  transfer  of  the  intent  to  the  un- 
intended act,  ae  discassed  in  this  chapter,  is  limited,  like 
m&ny  oth«:  general  doctrines  in  the  law,  in  the  scope,  of 
its  application.  Theve  ave  offenees  of  the  peculiar  nature 
altendy  spoken  of,^  as  existing  only  when  the  doer  apeoifi-. 
odiy  intends  some  particular  wrong,  rather  than  flowing 
merely  from,  general  malevolence.  Of  course  our  present 
doctrine  can  have  no  application  to  such  ofTences.  Then 
there  are  some  acts  which  are  neither  criminal  in  themselves, 
nor  criminal  as  proceeding  from  a  corrupt  mind,  but  only 
made  criminal  by  the  law  when  specifically  intended.'  These 
latter aots  are  of  the  same  nature  as  the  former  tines;  and 
OUT  doctrine  also  applies  not  to  lAem. 


>  Ante,  i  234.    The  Stete  v.  Smith,  32  Uwne,  3S9. 
■  Ante,  S  3U ;  Ed«ti  Penftl  Law,  Bd  ed.  S«7. 

•  Boscoe  Crim.  Ev.  272;  2  East  F.  C.  1019. 

•  Ante,  §  93d,  Ml ;  poit,  $  399. 

•  Fairiee  v.  People,  1 1  III.  1 ;  Bex  v.  Simmcms,  1  Wila.  329 ;  ^x  v.  'W«1>t^ 
1  W.Bl.  IB;  Ilm>.  Summere, 3  Sdk.  194;  People f.  Griffin, 3 tiub.  4ST  ; 
Bex  V.  Scofield,  Cald.  397,  403 ;  (ute,  §  229. 
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\.260  a.  la  disoawiDg  the  vexy  delicate  and  iotricnte  iopic 
of.  (his  chapter,  we  hare  been  obliged  to  sixifine  oar- 
8plve»  to  tbe  enuneda.tLioli  of  general  views,  aot  deaceiiding 
vaaeh  into  tbeir  applioatioa  in  partict^r  oascB.  To  make 
ftach:  descftnt  wonid  require  more  epaoe  thanean  be  spared ' 
in  tJie  (uesent  volonie.  Bnttheae  general  views.wiU  aid  ther 
practitioBer  io  hia  .  psrticalar  cases  Dearly,  as  nraci)  as  a: 
fuller  disoQssioD  could  do ;  because  tbe  adjudicaiioiu  of  ihe 
tzitiuDftls  do  not  hitherto  fuiniah  us  with  the  oonipleto  round, 
of  decisions  necessary  to  render  a  full  discussion  profitable,' 
'while  they  have  enabled  Qs  to  lay  down  the  general  prin>. 
■  oijdee. 

.4  361.  WVfttl—WilfuUu.  Malicious  ~-MaHeiout^.  We 
have.tbas  far  proceeded  in  our  diecoBBion  concerning  the  iD> 
tent,  without  making  use  <^  two  words,  oomRKiD  in  ibe  crimi- 
inal  law;  namely,  "wil/uUt/"  and  "maliciously;"  and  we 
shall  pfobatdy  have  little  OGcesion  to  depart  from  this  course 
in.  subsequent  pages.  These  wonla,  particularly  the  latter^ 
are  technical  in  their  signification ;  tbey  are  not  uafrequeBtlji 
found  in  statutes ;  but  their  appropriate  place  is  m  criminal. 
ptetuliog,  where  they  have  established  themselves  too  firmly 
to  be  uprooted.^  Id  discussiona  of  tbe  law  itself,  they  are 
flometimea  necessarily  employed;  but  their  principal  prac> 
tical '  Uses  are  found  to  be,  to  overoloud  and  bewilder '  the 
rniod  of  the  reader,  and  to  convey  away  &om  the  writer's- 
mind  ideas  too  misty  for  distinct  utterance. 

'  4  ^2,  Wilfitllyt  however,  sometimes  means  little  more 
than  plain  intentionally,  or  designedly."  Yet  it  is  most  fre- 
quently understood  to  extend  a  little  further,  and  approximate 
the  idea  of  the  milder  kind  of  legal  malice ;  that  is,  as  signify- 


■  Bout.  Lav  UIcL,  Malice,  Wilfully ;  Box  v.  Biohudi,  T  D.  &  B.  69^ 
Bex  *.  StoTens,  5  fi.  3c  Ci  246. 

■  Bouv.LawBicL,  WilfoUy;  Rag.v.Holroyd,2  Moody  &  K.  8)9;  Com- 
monwealth V.  Bradford,  9  Met.  368. 
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Jog  an  evil  intent  without  jostlfitihle  exenee.'  And  Sbaw, 
O.  J^  oDce  in  a  MiwBBchusette  oaae  Eenuurkedi  tilAt,  ^iutfafe 
-  ordinary  sease  in  whicb  it  ia  lued  in  statutes,  it  means  not 
meieiy  'voluntarily,'  but  with  a  bad  porpoBe*"^  ia  otha 
woids,  it  means  coni4)tly.^ 

§  368.  Jtfii/fee,  malicious,  maHciovih/,  are  words  more  pnrely 
technical  in  their  legal  use  than  "  ■wilftiHy.*'  *  "  Jl^alice  afbre- 
thovgkt"  is  a  technical  phrase,  employed  in  indictments  ;.aoi), 
with  the  word  *^murder"  distinguishea  the  feloniona  lulling 
called  murder,  from  what  is  called  manslaughter.*  In 
opinions  of  courts  and  other  law  writings,  we  frequently 
meet  with  language  &om  which  it  might  be  inferred,  tliat 
the  word  malice  alone  stgnifiee  the  same  thing  aa  meUoe 
aforethonght ;  ^  but  the  better  use  makes'  a  distinetioR,  and 
assigns  to  the  former  a  meaning  somewhat  less  intense  in 
T«spect  of  wickedness  than  to  the  latter/  Malice,. in  legal 
phrase,  is  never  understood  to  denote  general  malevolence^  or 
unkindness  of  heart,  or  enmity  toward  a  partieular  individual; 
but  it  signifies  rather  the  intent  from  which  flows  any  nolav- 


'  T^e  State  e.Abram,  10  Ala. 928;  Cftrpeoter  t>.Maion,4Per.&D.439, 
12  A.  &  £.  63S;  McCoy  v.  The  State,  3  Eng.  4S1 ;  Chapman  v.  Conunon- 
ireahh,  0  Whart  437, 429. 

*  Commoairealth  t>.  KneeUnd,  20  Kck.  20G,  220. 

■  The  Stale  v.  Garduer,  2  Miieo.  23 ;  Seg.  v.  Ellla,  Car.  ft  M.  S64.  See 
Trimble  «.  Commonwealth,  2  Vs.  Cos.  143. 

'  Ante,  §  2B1. 

'  I  cutty  Crim.  Law,  24S ;  Bouv.  Law  Diet  Malice  Aforetbongbt ;  Box 
^.  Nicholeon,  1  East  P.  C.  S46.  fint  see,  as  to  Ai^nsaa,  Anderson  v.  Ilie 
State,  5  Fike,  444. 

'4BI.  Com.  196, 199;  3  Greenl.  £t.§  144;  Beaocbamp  v.  The  State,  S 
Blackf.  299 ;  CommoDwealth  c.  Green,  1  Ashm.  289,  S9B. 

'  Reg.  V.  Griffiths,  8  Car.  &  P.  248 ;  Anonymoiu,  s.  c.  2  Moody,40.  And 
Bee  Wright  n.  The  State,  9  Yerg.  342.  At  to  the  mewiing  of  the  worda 
malice  aforethought,  see  Keg.  v.  Tyler,  8  Car.  &  P.  618,  G£0;  United 
Sutea  V.  Cornell,  2  Uamn,  60,  91 ;  The  State  v.  Will,  1  Dev.  &  BaX.  ISl. 
163 ;  Beanchamp  i.  The  Stale,  6  BlackT.  299 ;  The  Slate  e 
Ala.  497. 
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fbl  and  it^orious  aet,  committed  without  legal  juBtification.i 
A.  recent  MassaobDsetts  case  decidee,  that  the  word  "mali- 
tkoatiy^'  in  the  etetate  against  malicioae  mischief,  ia  not  sof- 
fideatlj  defined  «(S  "the  wilfoUy  doing  of  any  act  prohibited 
by  law,  and  for  which  the  defendant  has  no  lawful  exoase';** 
bnt  it  means  more.^  Sometimes  malice  is  a  mere  inference 
of  law  from  facts  pioTcd.'  Hence  the  distinction  between 
express  and  implied  malice.* 


'  Cuuntmwe&IUi  v.  Snelling,  IS  Pick.  3S7 ;  The  State  v.  Crawford,  2  SeT. 
425,  428,429;  Common  wealth  v.  Green,  1  Ashm.  SS9,  296;  Bromtige  v. 
Prosser,  4  B.  S:  C.  247,255;  Dexter  d.  Spear, 4  Mason,  115;  CommoD wealth 
».  Bonner,  9  Met.  410;  Tie  State  v.  0oig,  2  Rich.  179;  Beg.  v.  Tivey,  1 
Dan.  a  C.  S3 ;  Bex  c.  S«thnon,  Etnm.  &  B^.  2« ;  Bespublica  o.  Teiwher,  1 
Dali.  US  I  B«x  V.  BsrnokiB,  Bos.  &  B7.  4GS ;  B«x  v.  Hunt,  1  iioaiy,  9S ; 
Giiffin  e.  Chubb,  J  Teziw,  603,615 ;  3  GreeuL  £t. § 4J>8.  And «ee  Taylor 
c  The  Stale,  4  G».  14  ;  McGum  v.  Brackett,  S3  Mabe,  331;  The  State  v. 
Pierce,  7  Ala.  728. 

*  Conunonwealtli  v.  Walden,  3  Cusk  S58. 

'Woriey  B.  Hie  Stale,  11  Hniiiph.nS;  Commonwealth  ».  Green,  1  Aahm. 
SM,  3M ;  Beanchamp  o.  "Ste  State,  8  Black£  2S> ;  The  State  v.  Town, 
Wi^ht,  75 ;  1  Eaat  F.  C.  3T1. 

J  lathoay  v.  Tb»Stote,  IS  Sm.  b  M<  M&;  BrcamgQ  v.  Frtmer,  4  B.  6rC 
W,  255,  256. 
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CHAPTER    XVIIL 


COUBINAnON  IS  THB 


§  S64.  WHmiB  seveial  persons  unite  £br  the  accomplishmeat 
of  one  object,  all  are  responsible  for  what  is  done  in  coacert' 
Therefore  many  may  be  criminal  t(^ther  for  a  thing  per- 
formed by  the  physical  volition  of  one.  We  shall  have  occa- 
sion, in  pages  ftvther  on,  to  consider  tiie  relations  in  snch;a 
case  of  the  various  parties  to  the  crime  j  but  there  are  soDi,e 
general  views  concerning  .the  intent,  to  be  noticed  here.  In 
the  first  place,  if  several,  combining  both  in  intent  and  in  act, 
commit  a  crime  jointly,  each  is  guilty  the  same  ae  if  he  had 
done  the  whole  alone ;  ^  and  so  it  is,  if  each  has  his  particu- 
lar part  to  do,  the  whole  contributing  to  one  result.^  In  the 
next  place,  since  what  a  man  does  by  his  agent  he  does  by 
himself,*  if  one  employs  another  to  do  a  criminal  thing  for 
him,  be  is  guilty  the  same  as  though  he  had  done  the  thing 
himself.*    Nor  is  his  guilt  the  less,  if  the  agent  does  the  act 


1  People  D.  Mather,  4  Wend.  i29,  2S9;  Beg.  v.  Hunea,  2  Car.  &E.SC8; 
Keg.  V.  Mazcau,  9  Car.  &  T.  676. 

•  Rex  V.  Lockett,  7  Car.  &  P.  300 ;  Keg.  p.  JTiekleae,  8  Car.  &  P.  7i7 ; 
Reg.  V.  Wbittaksr,  1  Den:  C,  C.  310 ;  Reg.  t;.  Hnrse,  2  iiooiy  &  R.  SfiO ; 
Rex  v.  Standley,  Rusg.  &  Rf.  305;  Reg.  v.  Gerrisli,  2  Moo^  &  R.  8£9; 
Rex  B.  Paaatj,  7  Car.  &  P.  S82 ;  Reg.  v.  Rogers,  2  Moody,  85, 3  LewiD,  119, 
297. 

'  Broom  Leg.  Hbx.  2<1  ed.  643. 

'  United  Slates  r.  Morraw,  i  Waali.  C.  C.  7S3 ;  Reg.  v.  Willkmi,  Car.  & 
M.  2S9 ;  Scftmidt  t>.  Tbe  State,  14  Mi»o.  137 ;  Adams  v.  People,  1  Const. 
173 ;  Conunonwe«)tb  c.  Sterena,  10  Tilaes.  181  ;  C<Hnnion(Tetdth  ».  Ificfaob, 
10  Met  259;  Rex  v.  Dyson,  Rnra.  &  By.  fi!8  ;  The  State  r.  Dow,  21  Vt 
484 ;  Cotnmonwealth  v.  Hill,  II  Ham.  188.    And  see  Eviag  v.  Thompson, 


Digitized  by  G(XlgJc 


CHAP.  XYUl]  OOMBmAXnUI  XN^IHS  DTTENT.  (  365 

eqnally  from  his  own  desires,  or  on  hie  own  account^  And, 
finally,  by  deductions  of  this  tiind  we  come  to  the  conclusion, 
that  every  man  whose  corrupt  intent  contributes  to  an  evil 
act,  in  a  degree  saCEcient  for  the  law's  notice,^  is  in  law  a 
partaker  of  the  crime.^  Thus  all  who  by  their  presence  coun- 
tenance a  riot  or  a  prize-fight  are  liable  as  principal  actors.* 
So  where  a  false  pretence,,  .by  wbioh  goods  are  obtained, 
is  spoken  by  one  of  several  persona  in  the  presence  of  the 
others  who  concnrtberein,  all  are  jointly  guilty  of  the  crime.* 
And  if  several  conspire  to  seize  with  force  a  vessel,  and  ran 
away  with  her,  and  death  comes  tn  one  opposing  the  design, 
'alt  present  aiding  and  abetting  are  gnilty  of  murder.^  The 
'principle,  that  all  whose  wilts  contribute  to  a  criminal  result 
are  in  law  gnilty,  furniehes  the  leading  test,  sufficient  ordi- 
narily of  itself,  to  determine,  whether  or  not  a  person  who 
did  not  himself  perform  a  particular  thing  Is  to  be  held  for  it 
criminally. 

§  265.   Obviously,  if  t^vo  or  more  persofis  are  lawfully 
together,  and  one  of  them  commits  a  crime,  without  the 


IS  Miuo.  132;  Caldwell  v.  Sacra,  LitL  Sel.  Cas.  118;  Lcggett  v.  Simmoos, 
7  Soi.  &  M.  348 ;  ant«,  §  82, 1&»,  24G. 

'  Rex  V.  Buwell,  1  Moodv,  35G ;  Ross  e.  Commonirealth,  3  B.  Monr. 
417.  ■  ' 

•  Ante,  §  235,  259 ;  post,  §  320-324. 

•Lord  Mohnn'B  case,  Molt,  473-  i  East  P.  C.  89;  Kei  v.  Plummer,  J. 

KeLlW,  114,118;  R<K  w.  Wiiithorae,  »  Car.  fti".  394;  United  States  « 

Jones,  3  Wash.  C.  C.  209  ;  The  State  v.  Heynaid,  2  Sott  &  McCord,  312 
;  Bowlett  Tk.  Tbe  SUte,  5  Yerg.  144 ;  Reg.  v.  HooeU,  9  Car.  &  P.  437 ;  Col- 
.  Has  ».  OommoaiTBalth,  8  S.  &  R.  220 ;  The  State  v.  Caldwell,  2  Tyler,  212 ; 

Re^  V.  SnindAlI,  2  Cai.  St  K.  230 ;  Reg.  v.  Ilarru,  Car.  &  M.  661 ;  Green 
.  V.  Ifo  Blate,  13  Uiw>.  883 ;  Reg.  t>.  Yaaag,  S  Car.  &  F.  644 ;  Rex  v.  Slmr- 

rit,  2  Car.  &  F.  427;  Rex  v.  Donglass,  7  Car.  &  F.  644. 

•  Rex  D.  HuDt,  1  Keay.  108 ;  Rex  r.  Perkins,  4  Car.  &  P.  537 ;  Rex  v. 
:  BilDngluuB,  2'  Car.  8c  P.-  234 ;  Rex  v.  Uurpbf ,  6  Car.  &  P.  103 ;  Rex  v. 
- :  Fancy,  6  Car.  &  P.  81 ;  Tbt  Stalo  u.  Straw,  33  Uaine,  554 ;  WUUanu  v. 
.    Ute  State,  9  Uiiso.  268.    And  see  Reg.  c  Young,  8  Car.  &  F.  G44. 

•  Young  ».  Bex,  S  T.  a  98.  ■  . 

•  Uuted  Sutea  n.  £c«b,  l  Gallic-  624. 
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coiicuirenoe  of  the  others,  the  rest  are  not  thereby  involved 
in  guilt'  Bo  if  they  are  imlawftiUy  together ;  or  if  several 
persona  aie  in  the  actual  pe^Mtratton,  by  a  concurrent  andeiv 
standing,  of  some  crime ;  and  one  of  them,  of  his  sole  yoli- 
tion,  not  in  pursnance  of  the  main  parpose,  does  onothet 
thing,  crimioal,  but  in  no  way  connected  witii  this ;  he  only  i» 
liable.'  Thus  if  nombere.are  in  Erigland  poaching,  and  join 
in  an  attack  on  the  gamekeeper,  and  leave  him  senseless, — 
then,  if  one  of  them  letnms  and  steals  the  gamekeeper's 
money,  thie  one  alone  can  be  convicted  of  the  robbery.^ 
So  if  two  persons  have  committed  a  larceny  together,  and 
one  of  the  two  Suddenly  wounds  an  officer  attempting  to 
arrest  both ;  the  other  one  canncft  be  convicted  of  this  woand- 
ii^,  unl&s  the  two  bad  conspired,  not  only  to  steal,  but  to 
resist  also,  with  extreme  violence,  any  who  might  attempt  to 
apprehend  them.* 

§  266.  In  like  manner,  if  several  are  out  committing  a  fel- 
ony; and,  upon  an  alarm,  ran  different  ways ;  and  one  of 
them,  to  avoid  being  taken,  ruaims  a  pnisner;  the  others  are 
not  guilty  parties  in  the  mayhem.*  And  in  Alabama  it  was 
even  held,  treading  close  to  the  line  of  another  distinction,  if 
not  beyond  it,'  that,  where  two  persons  join  in  an  assault,  and 


*J.  Kel.  47;  1  East  P.  C.  334;  AnonTinom,  6  Mod.  43;  The  Slate  p. 
St&lonp,  1  Ircd.  30;  United  States  v.  Jones,  3  Wash.  C.  C.  209,  233.  And 
■ee  Il4-  »■  HoweU,  9  Car.  &  P.  437. 

■  Kex  V.  Hodgson,  1  Leach,  4th  ed.  6 ;  Res  V.  Hubson,  S.  C.  1  East  P.  C. 
268 ;  Rex  v.  Mostin,  6  Car.  &  P.  396 ;  Rex  d.  Collison,  4  Car.  &  P.  565 ; 
R«xr.  Hawkins,  3  Car.  &  P.  392;  Res  c  Fluminer.lj:  Eel.  109,111,113; . 
United  Statei  «.  Glbert,  2  Smnnor,  19,  29;  Rex  o.  Mcllhone,  1  Cran£  & 
Dix  C.  C.  156 ;  Reg.  t^  Soley,  2  Salk.  fi94,  595 ;  Anonymous,  G  Mod.  48 ; 
Rex  c.  Sontheni,  Rnss.  Sc  Ry.  444.  And  see  tteg.  v.  Howell,  9  Car.  &  P.. 
4ST. 

'  Rex  V.  Hawking,  3  Car.  &  P.  392. 

1  Rex  V.  Callison,  4  Car.  &  P.  565.    And  see  Reg.  c.  Howell,  9  Qar.  &  P. 
437. 
.     •  Rex  r.  White,  Ruas.  &  Ry.  99. 

'  Post,  §267. 
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oaetof  tirem  oominito  m&yhem,  the  other  one  cannot  be  held 
fiw  the  latter  ftffeace,  nnlees'  it  was  his  intention  also  to 
m^iai.'  So  m  -Ei^and,  if  two  are  riding  rhpidl;  along 
a'  highway,  as  if  raoirig,  and  one  of  them  passes  a  third 
without  doing  any  misohie^  btrt  the  oth»  one  ridea  against 
the  tiiird  peraon's  horse,  whereby  he  is  thrown  and  kilted,  this 
other  one  only  can  be  hdldsn  for  the  maAdlaughter.*  A  man 
inviting  another  to  a  place  to  be  mardered'  by  a  -third,  is  ac- 
otflaory  to  the  murder,  wh^i  comfnitted :  *  but,  where  a  statute 
had  -made  the  obtaining  at  goods  on  a  Mse  charge  of  sodomy 
adiUTeceDt  ofienoe  from  robbery,^  and  two  persons  combined 
to  obtun -goods  in  this  way  of  athird ;  and,  while  they  were 
jointly  in  the  execntion  of  this  ^an,  one  of  them,  without  the 
othei'fl  concurrence,  got  possession  of  the  goods  by  force ;  the 
judges  held,  that  the  one  only  could  be  convicted  of  the  rob- 
bery.' 

$  967.  Yet  if  two  or  more  combine  to  do  an  unlawful  thing, 
and  the  act-of  one,  proceeding  according  to  the  common  plan, 
terminates  in  a  criounai  result,  though  not  the  particular  re- 
sult intended,  all  are  liable*.  This  doctrine  ia  merely  a  de- 
duction  j&om  principles' already  laid  down:  first,  the  party 


>  The  Stat?  V.  Absence,  4  Port.  S97.  And  aee  Franl^  v.  Tba  Staio,  £7 
AJa.  37;  Brennaii  v.  People,  15  IlL  511 ;  Thompson  n.  The  State,  25> 
Ala.  41. 

,  •  Bex  n,  ITastin,  6  Car.  &  P.  396. 

•  Reg,  u.  Manning,  2  Cat  &  K.  903. 

*  In  a  Babseqnent  cose  it  iTa«  doubted,  whether  the  statute  —  1  VicLc* 
B7,  §  3  —  did  so  operate.    Beg.  v.  Stringer,  2  Moodj,  261. 

»  Beg.  It.  Taunton,  9  Car.  &  P.  309,  2  Moody,  118. 

■  TJnited  States  D.  Rosa,  1  Gallis.  62i;  Res d.  Plummer,  I  J. Kel.  109,114, 
116;  Ooifed  States  r.  GIbert,  2  Sumuer,  19,29;  Mansetl's  case,  2  Dy.  138, 
pL  eo ;  Rex  v.  Murphy,  6  Car.  &  P.  103.;  Ashtoo's  oaae,  li  Mod-  256 ;  Bax 
e.  Eeat,  6  Hod.  2Be,  292 ;  Si;  C.  Suqiey'a  case,  J.  Eel.  36 ;  Res  f .  Edmeads, 
3  Car.  &  P.  390;  1  East  P.  C.  258 ;  Reg.  p.  Tjler,  8  Car.  &  P.  616;  Eeg.  u. 
HoweU,  9  Car.  &  P.  43T ;  Breunaii  v.  People,  15  HI.  51 1 ;  Thompson  v.  The 
State,  25  Ala.  41.  Bat  see  Fraok  v.  The  State,  27  Ala.  37 ;  The.  Stale  v. 
Absence,  4  Fort  397. 
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not  acting  participated  in  the  intent  vitk  wbioh  the  act  was 
committed,  and  tbos  became  ocimiaaUy  responattde  for  thft 
ap.t ;  ^  secondly,  all  who  aie  ivsponable  fbr  what  is  done  nni 
lawfully,  are.  so  for  its  entire  ODnseqnenoeB,  whether  contCDi' 
plated  or  aocideatal.^ 

§  267  a,  Thas  far  we  hare  troddAi  on  secore  ground.  Bat 
in  the  facts  of  cases  a  doubt  often  arises  of  the  extent  to  which 
the  wills  of  those  who  did  aot  directly  commit  the  act,  con* 
cnrred  in  what  the  rest  did.  This  matter,  however,  is  one  of 
evidence,  to  be  considered  in  our  work  on  Criminal  Procedure; 
Yet,  connected  with  this  question  of  evidence,  is  another, 
analogous  to  it;  namely,  suppose  the  one  committing  the 
wrong  was  really  carrying  out  the  common  purpose  in  a  gen- 
era!  way,  yet  not  after  any  agreed  method, — how  far  are  the 
rest  holden  criminally  for  what  of  evil  accidentally  comes  from 
the  volition  of  this  one,  other  than  the  evil  specifically  con- 
templated? If  the  evil  result  was  intended  by  all,  then  clearly 
all  are  holden,  though  it  was  bronght  about  in  a  manner 
not  specifically  designed.  Said  Popham,  C,  J. :  "  If  many  db 
conspire  to  execute  treason  against  the  prince  in  one  manner, 
and  some  of  them  do  execute  it  in  another  manner,  yet  their 
act,  though  difierent  in  the  manner,  is  the  act  of  all  them  who 
conspire,  by  reason  of  the  general  malice  of  the  intent"' 

§  268.  Mr.  East  remarks  on  this  subject:  "  Suppose  a  con- 
spiracy to  levy  war,  and  a  plan  of  operations  settied,  and  those 
to  whom  the  execution  of  them  la  committed  afterwards  see 
occasion  to  vary  in  certain  particulars  from  the  original  plan, 
which  is  accordingly  done  unknown  to  some  of  the  conspira- 
tors ;  yet  I  conceive,  that,  if  the  new  measutea  were  conducive 
to  the  same  end,  and  that  in  substance  the  original  conspiracy 
were  pursued,  they  all  ri'mnin  r^Bponsible  for- each  otbe^ 


'  Ante,  §  iU- 

■  Ante,  §  246,  254-S58. 

'  Blnnfs  case,  1  HoweU  St  Tr.  U0»,  Uia, 
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acts."  1  Tbae  it  has  been  laid  down,  that,  if  k  pereon  is  pres* 
eat  aiding  in  t^  DommeDcement  of  &d  aflsaultwith  intent  to 
rescne  a  [wisoner,  he  does  not  oeaac  to  be  gailty,  though  his 
fean^^ventiiiiafinni  going  all  leugtlia  with  hia  partj.^  It 
is  however  observed  by  Mr.  East,  that,  "in  order  to  make  tbe 
killing,  by  any,  murder  in  all  of  those  who  are  confederated 
t<^ther  for  an  aula wfiil  purpose,  merely  on  account:  of  the  iin- 
lawful  act  done,  or  in  contemplation ;  it  mnst  happen  daring 
the  actual  strife  or  endeavor,  or  at  least  within  such  a  reason^ 
^>le  time  afterwards  as  may  leave  it  probable  that  no  fresb 
provocation  interveaed."' 

^  26S  a,  Hawkins  has  something  on  the  point,  as  follows ; 
^'  If  a  man  command  another  to  commit  a  felony  on  a  particr 
ular  person  or  thing,  and  he  do  it  on  another :  as,  to  kill  Af 
and  he  kill  B. ;  or,  to  burn  tbe  house  of  A.,  and  he  burn  the 
house  of  B. ;  or,  to  steal  an  ox,  and  he  steal  an  horae ;  or,  to 
steal  Buch  an  horse,  and  he  steal  another ;  or,  to  commit  a 
felony  of  one  kind,  and  he  commit  another  of  a  quite  different 
nature,  as,  to  rob  J.  8.  of  bis  plate  as  he  is  going  to  market, 
and  he  break  open  his  house  in  the  night  and  there  steal  the 
plate,  —  it.  is  said,  that  the  commander  is  not  an  accessory, 
because  the  act  done  varies  in  substance  from  that  which  was 
commanded.  But  it  is  observable,  that  Plowden,  In  hia  re- 
port of  Saunders'  case,*  which  seems  to  be  the  chief  foundation 
of  what  is  said  by  others  concerning  these  points,  in  putting 
the  case  of  a  command  to  burn  the  house  of  A.  which  shall 
not  make  the  commander  an  accessory  to  the  burning  of  the 
house  of  B.  unless  it  were  caused  by  burning  that  of  A., 
states  in  this  manner :  '  If  I  command  a  man  to  b^m  the 
house  of  such  an  one,  which  he  well  knows,  and  be  burn  the 
bouse  of  another,  there  1  shall  not  be  accessoiy,  because  It  ie 


■  l£aatP.  Ces. 

■  The  State  t>.  Monu,  3  Hawks,  338 ;  Beg.  v.  WtJlis,  1  Salk.  3S*,  Holt, 
484  i  Rex  0.  Warner,  1  Moody,  380,  5  Car.  &  P.  625, 

'  1  Eait  F.  C.  S59. 

*  Saanders'  caai,.Tto^.  413, 47J(; 
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eoother  dUtiact  thing,  to  vbi<A  I  did  not  gire  assent,  &c.' 
By  wbtch  it  seeQis  to  .he  impUetli  that  it  is  a  neoessary  ingiet- 
^ieat  in  suoh  a  caae  b>  make  B^  aty  aecesBoiTV  that  he  kasiii 
the  bonae  whic^  he  was 'Commanded  to  bura;  fbr,-if  iie  did 
not  know  it,  but  mistook  anottm  for  it,  and,  ii]ten<tiiigonl]j 
to  burn  the  house  whieh  he  wac  oommanded  to  bom,  happed 
by  such  mistake  to  burn  the  other,  it  m&y  probably  he  u-gued^ 
^at  the  commander  ought  to  be  esteemed  an  accessory  to 
such  boming;  beoause  it  was  the  dk«ct  and  immediate  etiect 
of  an  act  wholly  inflnenoed  by  hi*  command,  and -intended  to 
have  pursued  it." ' 

§  268  b.  The  true  view  is  doubtless  as  follov.'B :  Every  man 
is  responsible  criminally  for  what  of  wrong  flows  diteetly- 
Irom  his  corrupt  intentions ;  but  no  man,  intending  wrong,  is 
respoaeiUe  for  an  independent  act  of  wrong  committed  by 
another.  If  one  person  eets  in  motion  the  physical  power  of 
another  person,  the  former  is  criminally  guilty  for  its  results. 
If  he  contemplated  the  result,  he  is  answerable,  though  it  is 
produced  in  a  inanner  be  did  not  contemplate.  If  he  did  not 
contemplate  the  result  in  kind,  yet  if  it  was  the  ordinary 
effect  of  the  cause,  be  is  responsible.  If  he  awoke  into 
action  an  indiscriminate  power,  he  is  responsible.  If  he  gave 
directions  vaguely  and  incautiously,  and  the  person  receiving 
them  acted  according  to  what  might  be  presumed  to  have 
been  hia  understanding  of  them,  he  is  reeponsible.  Bnt^  if 
the  wrong  done  was  a  fresh  and  independent  wrong  springing 
wholly  from  the  mind  of  the'doer,  the  other  is  not  criminal 
therein,  merely  because,  when  it  was  done,  be  was  intending 
to  be  a  partaker  with  the  doer  in  a  difTerent  wrong.  These 
propositions  may  not  always  be  applied  readily  to  cases  aris- 
ing, yet  they  seem  to  furnish  the  true  rules. 

§  269.  When  one  or  several  are  doing  an  unlawful  act, 
and  another  comes  and  joins  in  it,  before  it  is  fully  execnted. 


1  2  Hawk.  F.  C.  Curw.  Ed.  p.  444,  §  SI,  33. 
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Hub  other  inakes  himself  tbereby  a  partaker  with  the  reat' 
bi  those-  cases  wherein  a  particQlar  intent  is  necessary,^  be 
mvat  also  know  of  the  eiistence  of  the  particolar  intent  in 
the  minds  of  his  comrades.*  If  the  act  is  enttreiy  completed, 
be  is  too  late  to  be  a  sharer  in  it;*  though,  if  it  is  a  felony, 
be  may  become  an  accessory  after  the  fact.*  And  where 
tbfee  were  indicted  together  icA  cutting  and  wounding;  the 
third,  who  only  came  to  the  spot  after  one  of  the  others  had 
gone  away,  and  there  lacked  tiie  wounded  man  struggling  on 
the  gzonnd  With  the  other  one,  was,  hy  direction  of  the  court, 
acquitted.^  If  a  man  is  attempting  to  do  a  ortmina)  thing, 
and  another  man,  without  previous  concert,  comes  to  his 
aasistance  and  executes  it ;  the  first  is  responsible  for  what- 
ttver  results  he  himself  intended,  as  though  he  were  the  sole 
perpetxator.''  Bnt  if  the  second  does  what  the  first  nerer 
contemplated,  and  the  two  have  no  common  intent  in  parsn- 
ance  of  which  the  resnlt  accidentally  transpired,' he  only  is 
reapouaiblc.^  r 


^Fiwpton.  Matfaisr,  4  Wend.  >!9,  SU  j>8ir  Chtrieg  StaDler*8  caw,  J. 
KeL86;  Anonrmons,  «  Mod.  43 ;  lEartP.  C.  70;  Beg.  d.  Sinpsoa,  Car. & 
M.  6S9 ;  KeitUer  o.  The  State,  10  Sm.  &  U.  193. 

■  Ante,  §  £32,  261. 

*  Reg.  17.  Cruse,  S  Car.  &  P.  Ml.  Aad  see  Rex  v.  SoDtherD,  Ross.  & 
Bj-.  444. 

<  Rex  IT.  HAwkins,  3  Car.  &  P.  392 ;  Rex  r.  King,  Rnss.  &  Bj.  S32 ;  Bex 
V.  UoMakin,  Rom.  &  Ry,  SftS,  note. 
»Bexc.Lee,e  Car.  &  P.  536. 

■  Beg.  o.  McPhane,  C&r.  &  M.  212. 
'  Beeta  V.  Tbc  State,  McigB,  106. 

■  Ante,  S  264-259. 

*  B«x  V.  Muipby,  e  Car.  St  P.  103;  B«g.  b.  Howell,  9  Car.  &  P.  437. 
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CHAPTER   XIX. 

smaOaTT  asd  compulseoh. 

§  370.  "  No  aatioo,"  says  RutherforUi,  "  can  be  crimiBal,  if 
It  is  not  possible  fpi  a  man  to  do  otherwise*  Ab  unavoi^S:- 
ble  oiime  is  a  coDtradiction  ;  whatever  is  uuavoidable  is  tfp 
crime;,  and  whatever  ia  a  crime  la  not  ijiiaYoidaWe."'..  if 
lonfi)  therefore,  seizes  the  band  ot  another  in  which  is  a 
weapon,  ^ad  .in  spite  of  resistance  kills  a  third  person  with 
it,  the  firs^  only  is  guilty.'  And  always  an  act  done  from 
compulsion  or  necessity  is  not  a  orinie.^  To  ihfa  propoH- 
tion  the  law  knows  no  exception. 

-  ^  271.  It  is  often,  however,  a  nice  matter  to  deteniUDe  thie 
■degree  of  necessity  which  will  excuse.  What  a  man  may  do 
in  defence  of  his  person  and  property,  we  shall  consider  in 
emo^A  place;*  but  the  general  doe^ne  is,  that  a  thing  nec- 
essary to  save  his  life  is  to  be  considered  as  compelled."  If 
one  therefore  joins  with  rebels  from  fear  of  present  death,  he 
is  aot  a  traitor  while  the  oonstfaint  remains.^    But  an  appre- 


>Biitk.  lost  0.18,  $9;  Beg.  p.  DumMtt,  1  Car.  &  K.435;  Ttt«  €ener- 
«ui,  3  Docle.  (29,  323. 

*  1  E«t  P.  C.  226. 

■  Flow.  19 ;  Tate  i;.  The  State,  5  Blackf.  73  ;  Beg.  v.  Bamber,  5  Q.  B. 
279,  1  Dav.  &M.Se7. 

*  Vol.  n.  5  543-583. 

*  1  Rns.  OriiMS,  Grea.  Ed.  0SO,  661 ;  Oliver  v.  The  Stale,  IT  Ala.  i61. 
•1  East  P.  C.  70|  Bex  p.  Gordon,  1  Bart  P.  C.  Tl;  RespuUici  v. 

HcOortj,  S  DaU.  89.  And  ace  1  Kbh.  Crinn,  GMa.'£d.  064,  66S.  So,  in 
the  Scotch  lavr,  "  a  person  ia  not  guilty  of  treason,  who, boing  in' fe paMof 
the  counb7  that  is  commanded  hj  rebels,  jrields  then,  agahist  hb  will,  sup- 
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bension,  however  wellgroanded,  of  having  property  ■wasted  or 
destroyed ;  or  of  saffering  any  other  mischief  not  endanger- 
ing the  person;  or  even,  it  has  been  said,  apprehension  of 
personal  injury  less  than  will  deprive  of  life  ;  is  not  a  juatiS- 
cation  of  a  traitorous  act^ 

^  373.  If  a  man  ia  at£aclcecl  by'  a  rnffian,  and  can  save  bis 
own  life  only  by  killing  the  ruffian,  he  may  lawfully  kill  him.^ 
Yet  a  distinction  exists,  between  thus  killing  an  assail- 
ant, and  killing  an  innocent  third  person.  "  According  to 
Lord  Hale,"  says  Unasell,*  "  a  man  earmot  ever  excuse  the 
killing  of  another  who  is  innocent,  under  a  threat,  however 
ntgent,  of  losing  his  own  life,  if  he  do  not  comply :  so  that,  if 
One  man  should  assault  another  so  fiercely  as  to  endanger  his 
life,  in  order  to  compel  him  to  kill  a  third  person,  this  would 
give  no  legal  excuse  for  his  compliance.*  But  upon  this  it 
■has  been  observed,'  that,  if  the  commission  of  treason  may 
'be  exten'oated  by  the  fear  of  present  death,  and  while  tte 
party  is  under  actual  compulsion,  there  seems  to  be  no  rea- 
son why  homicide  may  not  also  be  mitigated  upon  the  like 
couEAderation  of  human  infirmity ;  though,  in  case  the  party 


.  fig  of  iiioitej  or  sima  and  proviaiona ;  haviDg  no  maana  of  deqliung  ooqi- 
pli&nce,  and  being  in  the  reagonable  fear  of  nulitaij  execution  if  he  i^ 
fi^d."  1  Hume  Grim.  Law,  2d  ed.  50 ;  1  Alison  Criia.  Law,  627.  "  Nay," 
say9  the  latter  writer,  "the  same  will  hold  without  any  treasonable  insurrep- 

■  tion,  if  an  ordinary  mob,  or  any  nnlawfbl  assembly  of  perions,  compel  any 
individual,  by  threats  and  Tiolence,  to  accompany  them  on  any  unlawful 
expedition,  provided  he  did  not  yield  too  ea^ly  to  intimidation,  but  held 
^iBi(  W  taii{  aa  in  suclt  circtUDBt^G«a  can.be  oKpeeted  fhnn  a  loan  of  oidioary 
Tewlution."  1  Alison  Grim.  Law,  673;  1  Hume  Grim.  Law,  3d  ed.  61.. 
'  Rex  p.  McGrowther,  1  East  P.  G.  71 ;  Respublica  d.  McCarty,  2  Dall. 

pe-  - 

■  i  Bl.  Com.  183 ;  People  v.  Doe,  1  Mich.  451, 

■  I  Ruv.  Crimeg,  Grea.  Ed.  664. 

.  *'!  BaleP,.  G.SL,  IS4.    And  see  4  BL  Gotn.  36 ;  1  Broom  Leg.  %ba.  2d 
.  ed-  8.    Th#a  are  cnaet  in  whiah  one  of  two  innocent  parties  has  no  :^t  tO' 
prtfer  hia  dim  li£e<to  that  of  the  otker.    United  Scatea  v.  Htrimei,  1  -Vftl- 
lace,  Jr.  1. 
.  *  3  Eatf  F.  C.  294. 
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might  have  iecoiirse  to  the  law.  for  hie  f»otection  iirom  the 
threats  used  against  him,  his  fears  will  certainly  fornleb  no 
excuse  for  committing  the  muidei."  '  Still,  Lord  Benmaa 
laid  down,  in  a  late  EngUsh  case,  the  broad  doctrine  to  the 
jury,  "  that  no  man  from  fear  of  consequences  to  himself  has 
aright  to  make  himself  a  party  to  comraittiug  mischief  on 
mankind."  ^  So  the  text  writers  say,  that  no  one  in  extreme 
want  of  food  or  clothing  may  steal  to  relieve  his  present 
need.^  But  if  we  accept  the  doctrine,  that,  »ader  any  cii- 
cnmstances,  a  man  to  save  his  own  life  may  take  another's 
life,  surely  to  save'his  own  life  he  may  take  the  other's  prop- 
erty.* But,  then,  no  other  means  must  remain  of  feeding  the 
vital  flame,  —  a  case  entirely  different  from  mere  poverty, 
however  extreme,  and  not  likely  to  occur  in  foct. 

^  373  0.  The  question  is  often  difficult,  whether  a  particu- 
lar act  is  excusable  &om  the  particular  necessity  under  which 
it  was  apparently  committed.  No  direction  can  probacy  be 
given  on  this  subject,  other  than  to  consider  in  each  case  the 
circumstances  creating  what  was  claimed  to  be  the  necessity, 
and  the  act  produced  thereby ;  and,  irom  these  combined, 
derive  the  legal  result ;  because  some  circumstances  will 
excuse  some  acts,  not  other  acts,  which  other  acts  are  excosa- 
ble  only  by  other  circumstances.  And  the  test  seems  to  be, 
whether,  under  the  circumstances,  the  person  was  a  free  moral 
agent  in  doiug  what  be  did,  or  whether  the  thing  was  pto- 
duced  by  consbaint  of  his  will. 

5  273.  If,  during  an  emba^o,  a  vessel  is  by  stress  of 
weather  compelled  to  put  into  a  foreign  port,  and  there  sell 
her  cargo,  for  the  preservation  of  the  lives  and  property  on 
board,  she  will  not  be  adjudged  guilty  of  a  breach  of  the  em- 


'  1  Russ.  Criioes,  Grea.  Ed.  SU. 

'  Reg.  V.  Tyler,  8  Car.  &  P.  616.    See  Vol  IL  §  545,  657.      • 
•4  Bl.  Genu.  SI;  1  Hale  P.  C.  G4,  565 ;  DaltoaJust.  c.151,  §5;  2! 
P.  C.  698,  699. 
'  And  see  Broom  Leg.  Uax.  Sd  ed.  8;  Barroir  v.  Page,  5  tiajw.  97. 
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bai^o  act"-  -So  where,  in  Vii^nia  {anterior  to  the  establish-" 
meni  of  otlr  present  national  constittrtton),  the  violence  of  a' 
tempCBt  foToed  a  veeael  from  Hampton  RoacI  toWarwick  be- 
fore an  entry  -was  made  at  the  cnstotn-honse' at  Hampton; 
there  was  held  to  be  no  breach  ofthetevenne  laws  of  the  State; 
the  farther  fast  appearing,  that,  Immediately  afterward  the 
eatry  was  made,  the  duties  were  eecnred,  and  a  permit  was  * 
(ditaimd.^  And  if  a  merchant  ship  from  a  foreign  port  is 
wrecked  on  our  coast,  the  goods  are  not  liable  to  forfeiture, 
though  landed  without  a  permit.*  For  although  revenue  laws 
ate  in  their  nature  rigid  and  unelastic,  yet  they  "must,"  in 
the  gncefal  language  of  Lord  Stuwell,  "yield  to  that  to 
which  every  thing  must  bend  —  to  Decessity."  ♦ 

§  274.  The  necessity,  in  order  to  excuse,  must  at  least  be 
raai  and  u^at;  and  it  must  not  be  created  by  the  fault  or 
carelessiKws ^  of  him  who  pleads  it.*  "Where  the  law" 
observes  Story,  J.,  "  imposes  a  prohibition,  it  is  not  left  to 
the  discretion  of  the  citizen  to  comply  or  not(  he  is  bound  to 
do  every  ihing  in  bis  power  to  avoid  an  iflfringement  of  it. 
The.  necessity  ^hioh  will  excuse  him  for  a  breach  most  be 
instant  and  imminent,  it  must  be  such  as  leaves  him  without 
hope  by  ordinary  means  to  comply  with  the  requisitions  of.  , 
the  law.  It  mnst  be  such,  at  least,  as  cannot  allow  a  diff"^- 
ent  courae  without  the  greatest  jeopardy  of  life  and  property. 
He  is  not  permitted,  as  in  cases  of  insurance,  to  seek  a  port  , 
to  repair,  merely  because  it  is  the  most  convenient,  and  the 
most  for  the  interest  of  the  parties  concerned.    He  is,  on  the 

'-  The  William  Gray,  Paine,  J  6.    And  see  United  States  c.  Brig  Jamee 
TVrils,  3  Ray,  296,  7  Craneh,  22;  Anderaon  e.  The  Solon,  Crabbo,  17. 

■  ^trattoD  B.  IiagiK,4  Call,  fi64. 

'  The  Gertrude,  3  Story,  68.     And  see  Kpley  e^.Gelston,  9  Johns.  201 ;.  . 
FeiKh  B.  Ware,  i  Craneh,  347 ;  Truman  v.  Casks  of  Gunpowder,  Thac{ier 
Crim.  Cas.  14. 

*  The  Generous,  8  Dods.  9S2,  333. 
'Ante,  §2S0-2SI,  212. 

•  1  £ast  P.  C.  266,  277  ;  Koseoe  Crim.  Ey.  570;  The  Joseph,  8  Craach, 
461 ;  Beg.  V.  Dunuett,  1  Car.  &  K.  436.        -  - 

VOL.  I.  27  [313]       ■ 


Digitized  by  GtXlgle 


§  275  THE  INTEHT.  [BOOK  IIL 

contrary,  bound  to  seek  the  port  of  safety  which  first  preaeots, 
if  it  be  one  where  he  may  go  without  violation  of  the  law. 
In  a  word,  there  mnst  be,  if  not  a  phyaical,  at  least  a  moral, 
necessity  to  anthorize  the  deviation.  Under  such  ciroam* 
stances  the  party  acts  at  his  peril ;  and,  if  there  be  any  n^i>- 
gence  or  want  of  caution,  any  difficulty  or  danger  whidi 
ordinary  intrepidity  might  resist  or  overcome,  or  any  inno- 
cent coarse,  which  ordinary  skill  might  adopt  and  pursue,  the 
party  cannot  be  held  guiltless,  who,  under  such  circumr 
stances,  shelters  himself  behind  the  plea  of  necessity."  ^  "I 
do  not  mean,"  said  Lord  Stowell,  "all  the  endeavors  which 
the  wit  of  man,  as  it  exists  in  the  acutest  understanding, 
might  suggest,  but  such  as  may  reasonably  be  expected  from 
a  fair  degree  of  discretion,  and  an  ordinary  knowledge  of 
business."  '  And  the  evidence  of  the  necessity  must  be  clear 
and  conclusive.^  So  the  act  must  proceed  no  further  than 
the  emergency  absolutely  requires.* 

§  274  a.  The  necessity  of  the  last  two  sections  is  such  as 
the  courts  allow  in  cases  of  a  quasi  criminal  nature.  Per- 
haps the  doctrine  is  not  just  the  same  universally  in  cases  ' 
purely  criminal.  And  if  we  hold,  that  the  greater  the  cnme 
the  greater  must  be  the  necessity  to  excuse  it,'  the  result 
thus  suggested  must  follow. 

§  375.  The  command  of  a  superior  to  an  inferior,  as  of  a 
military  officer  to  a  subordinate,^  or  of  a  parent  to  a  child,^ 
will  not  justify  a  criminal  act  done  in  pursuance  of  it;  nor 


'  The  Argo,  1  GalllB.  160,  1B7 ;  s.  P.,  The  New  York,  8  Wheat  69. 
.    ■  The  Generous,  2  Dods.  322, 824. 

'  Brig  Jamea  WelU  v.  United  States,  7  Cranch,  3! ;  The  Gencrone,  2 
Dods.  322,  324 ;  The  Josefs  Segunda,  6  Wheat  338. 

•  Broom  Leg.  Mas.  2d  ed.  9. 

•  AdU,  §2T2a. 

•  United  States  v.  Jones,  3  Waab.  C.  C.  209, 220 ;  Commonwealth  v.  Blod- 
gett,  12  Met.  56.  Aad  see  UannoDf  t>.  Uichell,  I  BlatchC  C.  C.  549, 13 
How.U.  S.  116. 

'  Broom  Leg.  Max,  2d  ed.  II ;  post,  c.  13. 
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will  tbe  comraand  of  a  master  to  his  servant,  or  of  a  principal 
to  bis  agent ; '  bnt  in  all  tbeee  cases  tbb  parson  doing  the 
wrongfal  thing  is  guilty,  the  same  as  though  he  had  pro- 
ceeded self-moved.  And  if  a  servant  executes  a  lawful  direc- 
tion in  an  nnlawful  manner,  he  is  likewise  responsible.^ 
The  partial  exception,  in  favor  of  women  under  coverture 
obeying  their  husbands,  will  be  treated  of  in  the  next  chapter. 
And  perhaps  persons  acting  nndei  authority  of  legal  process, 
and  thereby  protected,  may  be  regarded  as  in  some  sense 
within  the  exception.'  • 


'  Hays  D.  The  State,  13  Mino.  24G ;  Tbe  State  v.  Bryant,  14  Misso.S40; 
CommoDwealth  v.  Drew,  3  ^luh.  279  ;  EliffieU  r.  The  Stale,  4  Uow.  Mbm& 
304;  Schmidt  0.  The  State,  14  Missa  137;  Tbe  State  v.  Bell,  fi  Pen.  365; 
The  State  v.  Bngbee,'  22  Vt  3! ;  Curtis  v.  Knox,  2  Denio,  341  ;  Brown  v. 
Howard,  14  Johns.  119.    Commonwealth  v.  Hadley,  11  Met  60. 

■  Naish  V,  East  India  Company,  Comyns,  4G9. 

*  Broom  L^.  Max.  !d  ed.  69. 


[3151 


D„t„ab,G(X)glc 


^  277  THE   INTINT.  [BOOK  HI. 


CHAPTER    XX 


§  276.  A  HABBIBD  woman  is  called  a  feme  coverl  —  under 
coverture  of  her  husband.  Marriage  does  not  take  from  the 
woman  any  legal  capacity  for  crime,  which  as  &feme  sole  ehe 
possessed.  Yet  it  places  her,  toward  her  husband,  under  cer- 
tain obligations  of  obedience,  affection,  and  confidence ; '  in 
return  for  which  the  law  allo\\'3  her  this  indulgence,  that,  if 
through  constraint  of  his  will  she  carries  her 'duty  of  obe- 
dience to  the  excess  of  doing  unlawful  acts,  she  shall  not 
suffer  for  them  criminally.  This  consideration  for  the 
weaker  Bex  is  unknown  in  Scotland,'  and  is  probably  pecul- 
iar to  the  boramun  law,  often  reproached,  in  other  respects  if  # 
not  in  this,  for  depriving  wives  of  their  rights.  In  regard  to 
the  precise  nature  and  extent  of  the  indulgence,  the  books  are 
obscure  and  confused  ;  but  the  following  is  substantially  the 
modern,  and  in  the  main  also  the  ancient,  doctrine. 

§  277.  First  Actual  cmstraint,  short;  of  what  is  men- 
tioned in  the  last  chapter,  imposed  by  the  husband  on  his 
wife,  will  relieve  her  from  the  legal  guilt  of  any  crime  what- 
ever, committed  in  his  presence.^  From  this  proposition 
the  offences  of  treason  and  mnrder,  some  add  robbery  also, 
would  appear  from  observations  of  judges  and  text  writers  to 
be  excepted.*  The  reason  usually  assigned  for  this  exception  is. 


'  Coounonwealtli  d.  Lewis,  I  Met.  IGl. 
'  1  Alison  Crim.  L>w,  668. 

'  The  State  B.  ParkBTson,  1  Strob.  I6!)i  1  Rns». Crime*,  Gre».  Ed.  18-25. 
•  1  Ilawk.  P.  C.  Curw.  Ed.  ji.  i,  §  11 ;  Commonwealth  v.  Neal,  10  Mass. 
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the  enormity  of  the  offences.  But  this  reason  seems  not  satia- 
fsictbry  on  principle ;  and,  looking  for  authority,  Mr.  Greavea 
has  well  observed,  that  he  finds  "  no  decision  which  warrants 
the  position." '    Therefore  the  true  view  probably  is,  to  dis- 


IS!;  Rex  V.  Knight,!  Cax.k  P.  116,  note;  Rex  p.  Stapleton,  Jebb,  93 ; 
and  the  reference!  in  the  next  note. 

'  See  the  two  notes  of  thia  able  £tiglisb  editor  in  lui  edidon  of  Rnnell 
on  Crimes,  p.  IS,  25.  In  the  seoond  note  he  safs ;  "  Before  Somerrille's 
case,  K  Eliz.,  and  Somerset's  case,  A.  d.  1615,  I  find  no  exception  to  the 
general  rule,  that  the  coercion  of  the  husband  excDSCS  the  act  of  the  vife. 
(See  27  Am.  40,  Stamf.  P.  C.  2fl,  27, 142  ;  Pulton  de  Pace  Regis,  ISO;  Br. 
Ab.Coron.lW;  £1tc  Ab.  Coron.  130,  ISO,  199.)  But  after  those  cages  I 
find  tke  f<rilewiiig  exceptiona  in  the  booka ;  Bac.  Hax.  67,  excepts  treaaon 
only.  Dalton,  e.  147,  b«asen  and  murder,  citing  for  the  latter.  Mat.  Lect 
12  (which  I  cannot  find,  perhapa  some  reader  of  some  Inn  of  Coort).  i 
Hale  P.  C.  p. 45, 47,  treason,  murder,  homicide ;  and  p.434,  treason, murder, 
and  manslaughter.  Kelyng,  91,  an  obiter  diclam,  murder  onlj.  Hawk.  b. 
1,  c.  ■,§11,  treason,  murder,  androbbeiy.  BL  Com.  toI.  1,  p.  444,  treason 
and  marder ;  T(d.  4,  p.  29,  treaaon,  and  mala  tn  se,  as  murder  and  the  hke. 
Hale,  therefore,  alone  exeats  uanalai^ter,  and  Hawbini  introducea  rob- 
bery ,  without  an  authority  Ibr  so  doing ;  and,  on  the  contrarj',  in  Reg.  v. 
Cruse,  S  Car.  &  P.  54S,  a  case  is  cited,  where  Borough,  J.,  held  that  the 
rule  extended  to  robbery.  It  seems  long  to  Lave  been  considered  that  the 
mere  preience  of  the  hnshandwas  a  coercion  (see  4  B1.  Com.  28),  and  it  was 
BO  contended  in  Reg.  v.  Cruse ;  and  Bac.  Max.  56,  expressly  states  that  a 
wife  can  neither  be  principal  nor  accessory  by  joining  with  her  husband  in 
a  felony,  because  the  law  intends  her  to  have  no  will,  and  in  the  next  page 
he  says  :  ■  If  husband,  and  wife  join  in  committing  treason,  the  neceraity  of 
obedience  does  not  excuse  the  wife's  offence,  ai  it  does  in  felony.'  Now,  if 
ibis  means  that  it  does  not  absolutely  excuse,  as  he  has  stated  in  the  previ- 
ous page,  it  is  warranted  by  Somerrillc's  case,  which  shows  that  a  wife  may 
be  guilty  of  treason  in  company  with  her  hnshand,  and  which  would  be  an 
exception  to  the  general  rule,  as  stated  by  Bacon.  So  also  would  the  con- 
Tiction  of  a  wife  with  her  husband  for  murder  in  any  case  be  an  exception 
to  the  same  rule.  Dalton  cites  the  exception  from  Bacon  without  the  rule, 
and  Hale  follows  Dalton,  and  the  other  writere  follow  Hale ;  and  it  seems  by 
no  means  improbable  that  the  exceptions  of  treason  and  murder,  which 
■eein  to  have  sprung  from  Somerville's,  and  Somerset's  case,  and  which  were 
probably  exceptions  to  the  rule  as  stated  by  Bacon,  have  been  continued  by 
writers  withont  adverting  to  their  ori^n,  or  observing  that  the  presence  of 
the  husband  is  no  longer  conndcred  an  absolute  excuse,  but  only  affords  a 
•primA  facie  presomption  that  the  wife  acted  by  his  coercion." 
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regard  this  distinction,  &ud  in  place  thereof  to  adopt  the  one 
better  sustained,  which  is  stated  in  oar  section  immediately 
following  the  next 

§  278.  Secondly.  Whatever,  of  a  criminal  nature,  the 
wife  does  in  the  presence  of  her  husband,  is  presumed  to  be 
compelled  by  him;''-  while  not  even  a  commaQd  from  him  y/ill 
excuse  her,  unless  she  does  the  act  in  his  presence?  Bnt  an 
act  completed  in  his  presence  appears  to  be  within  the  excuse 
of  compulsion,  though  the  beginning  of  it  was  in  bis  absence. 
On  this  principle,  when  "  KHzabeth  Ryan,  better  known  by 
the  name  of  Paddy  Biown'a  wife  "  bad  been  convicted  under 
the  English  statute  of  16  Qeo.  2,  c.  31,  for  conveying  an 
implement  of  escape  to  her  husband  in  prison,  the  judges 
recommended  her  to  a  pardon  as  having  acted  under  this 
legal  coercion;  the  iact  being,  that  she  had  procured  the 
instrument  by  his  direction.^  Here  be  was  absent  until  the 
delivery  of  the  instrument  to  him,  when  he  must  hav§  been 
present.  And  where  a  wife  went  from  house  to  house  utter- 
ing base' coin;  and  her  husband  accompanied  her,  but  re- 
mained outside ;  it  was  held,  that  her  act  mast  be  presumed 
to  have  proceeded  from  his  coercion.*  In  this  case,  however, 
she  was  all  the  while  either  actually  or  conetinctively  in  hia 
presence. 


'  Kex  V.  Price,  8  Car.  &  P.  19;  Davis  o.  The  State,  15  Ohio,  72  ;  The 
State  V.  Nelson,  29  Muds,  329  ;  Uhl  v.  Conmouvealtb,  E  Grat  706 ;  Reg. 
V.  Cruse,  8  Car.  &  P.  541,  2  Moody,  63  ;  Reg.  u.  Laugher,  2  Cai-.  &  K.  225  [ 
Commonwealth  v.  Trimmer,  1  Mam.  476 ;  J.  KeL  31.  "  Felona  came  to  the 
house  of  Richard  Day,  and  Margery  his  wife ;  the  wife  knew  them  to  be 
felons,  but  the  husband  did  not,  and  both  of  them  received  them  and  eo' 
tcrtaincd  them,  but  the  wife  cooiented  not  to  the  felony.  And  it  was  ad- 
judged, that  this  made  not  the  wife  acceswiy."  3  Inst  108,  See  alap 
MuKcown  V.  Johnson,  1  McCord,  5S7. 

*  Rex  0.  Morrisa,  Ruse.  &  Ry.  270 ;  Rex  t>.  Hughes,  Buss.  Crimes,  Gres. 
Ed.  21,  2  Lewin,  229.  And  see  Reg.  v.  Hill,  3  New  SesB.  Caa.  348,  1  Deo. 
■C.  C.  463,  Temp.  &  M.  150,  18  Jur.  515. 

'  Note  to  Rex  v.  Knight,  1  Car.  &  P.  U6. 

•  Connolly's  case,  2  Lewin,  229. 
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§  378a.  The  doctrine,  that  the  wife  can  rely  on  the  hns- 
baad'B  ooetcioa  only  in  respect  of  acts  done  in  his  presence, 
has  not  always  been  in  the  minds  of  the  judges ;  thoogh  per- 
haps it  is  nowhere  denied  .by  authority.  But  plainly  it  must 
be  correct;  for  surely  a  wife  out  of  her  husband's  presence  is 
sufficiently  free  from  his  influence  to  be  answerable  for  what- 
ever of  crime  she  does,  even  supposing  the  general  doctrine 
to  be  founded  in  principle. 

§  279.  Thirdly.  The  proposition,  that  coercion  is  presumed 
from  the  mere  presence  of  the  husband,  does  not  apply  to  cer- 
tain  crimes  by  reason  of  their  peculiar  nature  ;  either  as  show- 
ing so  much  malignity  as  to  render  it  improbable  a  wife 
would  be  constrained  by  this  mere  presence,  without  the  sep- 
arate active  operation  of  her  own  will,  into  the  commission 
of  them ; '  or  as,  while  of  less  magnitude,  being  in  their  char- 
acter saoh  as  women  are  supposed  peculiarly  to  participate 
io ;  so  that,  in  these  cases,  something  more  is  required  than 
the  mere  presence  to  estabhsh  the  coercion.  Of  the  aggra- 
vated offences  are  treason,  probably  murder,  possibly  robbery, 
and  it  may  be  even  that  the  list  should  be  still  more  extended.^ 
Of  the  offences  peculiar  to  the  female  sex,  is  the  keeping  of 
brothele  and  other  disorderly  houses.^     What  degree  of  coer- 


'  Ante,  I  S77. 

'  Eeg.  V.  Cru»e,  2  Moody,  63,  8  Car.  &  P.  641 ;  Rex  o.  Stapleton,  Jebb, 
9B;  J.Kel.31;  Rex  u.  Knight,  1  Car.  &  P.  116,  note;  Common  weal  tb  c. 
Neal,  lU  Mas*.  152 ;  Reg.  v.  Manniog,  3  Car.  &  K  S87,  908.  And  eec  ante, 
5  277,  and  note. 

*  Rex  u.  Dixon,  10  Mod.  3S6',  Reg.  c.  Williaois,  10  Mod.  63,  1  Salk.  384; 
The  State  v.  Bentz,  11  Uiasa  27 ;  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  5,  g  12,  and 
tbe  antborities  there  cited.  It  must  be  acknowledged,  that  the  cases  cited  lo 
this  section  will  appear  to  lawyers  who  look  at  decisions  only  according  to 
the  letter  of  the  langaage  employed  by  the  jndges,  as  hardly  sustaining  the 
text  Bnt  soch  is  a  partial  and  imperfect  way  of  considering  authoritiea. 
Each  case  should  be  contemplated  in  the  Lght  of  the  whole  subject  to  which 
it  relates,  of  all  analogous  subjects,  and  of  subsequent  discoveries  and  im- 
provements in  legal  science;  while  the  language  of  the  judges,  as  before 
obserred,  ante,  §  30,  should  be  taken  as  qualified  by  the  facts  under  discus- 
sion.    In  the  Masuchnsetts  case  of  Commonwealth  v.  Murphy,  2  Gray,  510, 
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oioD,  besides  that  proceeding  &om  presence,  the  wife  in  these 
exceptional  caaes  is  required  to  show  for  her  exouse,  the  bot^s 
do  not  clearly  inform  ds.  It  will  therefore  devolve  on  the 
judges,  as  often  as  the  question  arises,  to  lay  down  the  rale 
for  the  particular  case,  with  its  special  circniuetances,  accord- 
ing  to  a  sound  discretion,  in  the  light  of  the  fact,  that,  oidi- 
narily,  presence  alone  is  sufficient. 

^  280,  Fourthly.  Whenever  the  wife,  being  in  the  pres- 
ence of  her  husband,  ia  presumed  to  act  tinder  hia  coercion, 
the  presumption  is  only  a  primd  facte  one,  to  be  rebutted  by 
evidence.^  If  the  testimony  merely  shows  the  two  to  have 
acted  together  in  a  crime,  she,  though  the  more  busy  of  the 
two,  is  to  be  acquitted.^  But  if  it  appears  also  that  he  was 
a  cripple  confined  to  his  bed,  and  so  was  incapable  of  coerc- 
ing her ;  ^  or  that  in  fact  she  was  not  only  the  active  party, 
but  acting  from  her  own  free  and  uncontn^ed  will,* — then, 
although  he  was  present,  she  ie  to  be  convicted. 

§  381.  Fifthly.  From  the  foregoing  propositions  it  follows, 
that,  whatever  the  offence  may  be,  the  wife,  like  any  other 
person,  may  be  proceeded  against  jointly  with  her  hwband,  in 
the  same  indictment ;  and  she  can  rely  on  the  coercion  only 


the  court  held,  th&t  the  wife  who  sells  intoxicating  liqnor  withonl  license,  in 
her  husbuid's  absence,  is  not  preeamed  to  act  ander  hit  coenaon.  And  see, 
SB  to  this  last  point,  Bex  v.  Cn>ni,  7  Mod.  S97,  2  Strft.  1120. 

1  1  Rasa.  Crimea,  Urea.  Ed.  32 ;  Rex  v.  Price,  8  Car.  &  P.  19 ;  Rex  v. 
Staploton,  1  Crawf.  &  Diz  C.C.  16S;  The  State  v.  Parkcrson,  1  Strob.  169; 
BoKoe  Criin.  Et.  055 ;  Hex  v.  Hughes,  2  Lewin,  223 ;  Wagener  o.  Bill,  19 
Barh.-821. 

•  Rex  B.  Price,  8  Car,  &  P.  19;  Rax  d.  Enight,  I  Car.  &  P.  116;  Com- 
monwealth V.  Trimmer,  1  MaM.  4  76 ;  Anonymous,  8  East  P.  C.  909  ;  Bex  v. 
Tolfrce,  1  Moody,  24S ;  Reg.  v.  Matthews,  1  Den.  C.  C.  596,  Temp.  &  M. 
337 ;  Bex  V.  Archer,  I  Moody,  143. 

*  Beg.  D.  PoUard,  1  Rnss.  Crimes,  Grea.  Ed.  23,  died  in  B^.  o.  Cmse,  2 
Moody,  53. 

<  Uhl  r.  Commonwealth,  6  Grat  TOS ;  R«x  v.  Dicks,  1  Bom.  Crimes,  Groa. 
Ed.  19.     Sea  note  to  Rex  v.  Knight,  1  Car.  &  P.  116. 
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when  the  proofs  are  adduced  at  the  trial.^  The  indictment 
need  not  even  in  form  negative  the  coercion.'  Of  course 
also,  she  may  be  indicted  withoat  her  faasband.' 

§  2H2.  Sixthly.  T/te  peculiar  relation  legally  subsistinf^ 
between  husboTtd  and  wife  makes  it  impossible  for  her  to  com- 
mit some  particular  offences.  For  example,  she  cannot,  in 
Sngland,  be  indicted  jointly  with  her  husband  for  exercising 
a  trade,  not  being  qualiBed;  because  the  exercise  of  it  is  his 
in  law.  If  she  is  qualified,  the  qualification  passes  to  him, 
and  the  exercise  is  still  his.*  So  if  a  boy  is  bonnd  an  ap- 
prentice to  the  husband,  and  the  wife,  as  well  as  husband, 
wilfully  neglects  to  give  the  apprentice  sufficient  food,  in 
consequence  of  which  he  dies,  he  only  can  be  convicted  of 
manslaughter;  because,  as  we  have  seen,'  there  jnust  be  a' 
legal  duty  in  these  cases  to  provide  the  food ;  and  this  duty 
the  law  imposes  on  the  husband  only,  not  at  all  on  the  wife.^ 
Perhaps  circumstances  may  exist  in  which  she  will  be  liable 
on  some  other  principle ;  for  example,  if  the  husband  should 
put  into'his  wife's  care  for  a  young  person  dependent  on  him, 
food,  and  she  should  cause  the 'young  person's  death  by  star- 
vatipn,  neglecting  to  administer  the  food,  she  would  be  plainly 
liable.^  So,  as  a  wife  has  no  legal  right  to  separate  herself 
from  her  husband,  she  can  never  be  made  an  accessory  after 
the  fact  to  any  felony  he  may  commit,  through  harboring  and 


<  The  State  v.  Nelsoa,  29  Maine,  S29 ;  Bex  r.  Stapleton,  1  Crawf.  &  IKz 
C.  C.  163;  Eex  P.  Thomas,  Cas.  temp.  Hard*.  261;  Eex  v.  Chodvick,  1 
Kebk,  585,  pi.  SO;  The  SUto  v.  Bentz,  II  Misso.  27;  Commonwealth  o. 
Marphr,  2  Graj,  lilO ;  'Sms.  v,  Morris,  2  Leach,  4th  ed.  1096 ;  The  State  c. 
Slontgomeiy,  Cheves,  ViO. 

'  TUe  State  v.  Nebon,  S9  Maiae,  329. 

*  ComiDonwealth  n.  Lewis,  1  Met  IM;  Bex  t^  HanisM),  Sa7.  229 ;  Bex 
V.  Crofis,  T  Mod.  397. 

'*  Beg.  B.  Atkinwn,  S  Ld.  Raym.  1248. 

*  Ante,  J  23S. 

■  Bex  V.  Sqnire,  I  Rosa.  Crimes,  Grea.  Ed.  19. 
'  See  Itex  v.  Sanndera,  7  Car.  &  P.  277. 
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receiving  him  with  knowledge  of  the  felony.^  The  same  U  . 
the  Scotch  law,'  where  the. doctrine  of  marital  coercion  does 
not  prevail.*  Likewise,  as  the  wife  must  follow  and  dwell 
with  her  husband,  her  estate  is  not  subject  to  forfeiture  under 
an  absentee  act.*  Also  there  may  be  cases  in  which,  though  the 
wife  is  liable,  the  husband  must  he  proceeded  sgalDst  jointly 
with  her.  "  The  principle,"  a  learned  judge  once  observed, 
-"  is  said  to  be  general,  that,  for  fines  and  forfeitures  incurred 
by  the  act  of  the  wife  for  which  the  husband  is  liable,  either 
.separately  or  conjointly  with  his  wife,  he  mast  be  made  a 
party  to  the  judgment,  and  equally  subject  to  arrest  and  im- 
prisonment to  enforce  the  payment"^  Yet  it  has  been  held, 
that  a  feme  covert  may  be  convicted  alone,  under  a  penal  stat- 
ute, for  selling  gin ;  because  though  she  cannot  pay  damages, 
she  is  "  as  capable  of  forbearing  the  crime  as  a  man."  And 
Lee,  C.  J.,  (^served :  "  I  do  not  know  of  any  case,  whare  there 
is  a  prosecution,  against  a  feme  covert,  for  a  crime  upon  the 
breach  of  an  act  for  which  there  is  a  pecuniary  penalty  in- 
flicted, and  for  default  of  payment  corporal  punishment,  that 
the  husband  is  liable."  ^ 


^  1  Bues.  Crimes,  Grea.  Ed.  24 ;  Heg.  v.  Mannlag,  2  Car.  &  K  887,  IBS. 
■  1  Alison  Crim.  La«r,  669. 

*  Ante,  §  276. 

*  Martin  v.  Commonwealth,  1  Mass.  347. 

'  Safibld,  J.,  in  Rather  v.  The  State,  1  Port.  132, 187;  1  Hawk.  P.  C.  - 
-Curw.  E(L  p.  5,  §  IS.  See,  however,  Tiie  Stale  t>.  llontgomer}',  Chevet, 
120. 

*  Rex  V.  Crol^,  7  Mod.  897.    See  also  Commonwealth  v.  Murphy,  2  Graj-, 
.510. 
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CHAPTER    XXI. 


§  283.  All  pemons  nnder  the  age  of  legal  capacity,  fixed 
at  the  common  law  at  tweiity>one  years  in  both  males  and 
females,  are  termed  infanta.  And  the  law  fully  recognizes, 
and  to  a  considerable  extent  enfmces,  the  duty  of  filial  obe- 
dience; yet  it  has  not  established  so  close  and  intimate  a  re- 
lation between  parent  and  child,  as  between  hosband  and 
wife.  Infants,  who  have  arrived  at  sufficient  maturity  in 
years  and  understanding,  are  capable  of  committing  crimes: 
tbey  cannot  plead  in  justification  the  constraint  of  a  parent, 
as  married  women  can  that  of  the  husband.' 

§  284.  The  period  of  life  at  which  a  capacity  for  crime 
commences  is  not  susceptible  of  being  established  by  an  ex- 
act'rule,  which  shall  operate  justly  in  every  possible  case. 
But,  on  the  whole,  justice  seems  beat  promoted  by  the  exist--, 
ence  of  some  rule.  Therefore,  at  the  common  law,  a  child 
under  seven  years  of  age  is  conclusively  presumed  incapable 
of  committing  any  crime  of  any  sort."  Between  seven  and 
fourteen,  the  law  also  deems  the  child  incapable ;  but  only 
primd  facie  so ;  and  evidence  may  be  received  to  show  a 
criminal  capaci^.^     The  question  is,  whether  there  was  a 


*  Ante,  g  !TS. 

'  Broom  Leg.  Max.  2d  ed.  232;  4  BL  Com.  23;  1  Rnsg.  Cnmes,  GreB.£d. 
1.  Such  a  child  Cftnnot  commit  &  nuisance,  oven  on  ita  own  land.  People 
f.  Townseud,  8  Hill,  N.  T.  479;  nor  be  a  vagrant,  Rex  v.  Inhabitanta  of 
King's  Langley,  1  Stra.  631. 

'TheStatoD.  Goin,  aHuinph.  175;  Raxu.Owen,  4  Car.&P.23S;  Rei. 
t>.  Groombridge,  7  Car.  &  P.  682. 
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guilty  knowledge  of  wrong  doing.'  Over  foarteen,  infants, 
like  all  other  persons,  are  prinid  facie  capable  ;  and  he  who 
would  set  up  their  incapacity  must  prove  it^  But,  aa  we  have 
seen  in  respect  to  married  women*^  there  may  be  particular 
offences,  which,  in  conseq«ence  of  the  peculiar  legal  relation 
of  infancy,  no  minor  can  commit,  ^whatever  be  his  general 
capacity  for  crime.  But  the  number  of  these  oiTences  is 
smalL  A  minor,  for  instance,  may  be  the  subject  of  an  indict- 
ment for  obtaining  goods  by  false  pretegces.*  So  he  may  be 
guilty  of  treason,  and  thereby  forfeit  his  estate.^  There  are 
some  other  distinctions  mentioned  in  the  old  books,  probably ' 
not  to  be  received  by  the  courts  of  the  present  day.* 

§  285.  Concerning  infants  between  seven  and  foorteen,  it 
is  said :  "  The  evidence  of  that  malice  which  is  to  supply  age 
ought  to  be  strong  and  clear,  beyond  all  doubt  and  contra^ 
diction."^  And  Lord  Hale  observes,  that  "the  infant  is  not 
to  be  convict  upon  his  confession."  ^  Yet  evidently  the  pre- 
sumption of  incapacity  must  decrease  with  the  increase  of 
years ;  and  so  a  vast  difference  should  be  made  in  considering  • 
the  cases  of  two  children,  one  of  whon^  is  a  day  short  of 
fourteen,  and  the  other  a  day  over  seven  years  old.  There- 
fore on  the  trial  for  arson  of  a  girl  between  twelve  and  thirteen, 
shrewd,  sensible,  and  artful,  the  court  deemed,  that,  if  she  had 
sufficient  mental  capacity  legally  to  commit  the  crime,  she 
had  sufficient  to  make  confession  of  it.^  The  cases  are  nu-  ' 
merouB,  in  the  older  books,  in  which  children  of  very  immature 


'  Rex  u.  Owen,  4  Car.  &  P.  236 ;  4  BL  Com.  23 ;  Broom  Leg.  Max.  2d 
ed.  283.    Aud  kb  post,  §  385. 
'  1  Ruas.  CrimeB,  Grea.  Ed.  2 ;  The  State  v.  Handy,  4  Uamng.  Del  566. 
■  Ante,  £  282. 

*  People  V.  KendaU,  25  Weud.  399. 
>  Boyd  V.  BantA,  Coze,  26G. 

*  See  1  Rnaa.  Crimes,  Grea.  Ed.  I,  2;  4  Bl.  Com.  23. 
'  4  BL  Com.  84.    And  gee  ante,  g  284. 

*  1  naU  P.  C.  27. 

*  The  State  v.  BosUck,  4  Harriog.  DeL  MS ;  a.  p.,  4  BL  Com.  24. 
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ye&TB  have  been  convicted.  "  Tho«,"  says  Blackatone,  "  a 
girt  of  thirteen  has  been  burnt  for  killing  her  mistress ;  and 
one  boy  of  ten,  and  another  of  nine  years  old,  who  had  killed 
their  companions,  have  been  sentenced  to  death,  and  he  of 
ten  years  actually  hanged ;  becanse  it  appeared  npon  their 
trials,  that  the  one  hid  himself,  and  the  other  hid  the  body  he 
bad  killed,  which  hiding  manifested  a  consciousness  of  gnilt, 
and  a  discretion  to  discern  between  good  and  evil.  And  there 
was  an  instance  in  the  last  centary  where  a  boy  of  eight 
years  old  was  tried  at  Abington  for  firing  two  bams ;  and,  it 
appearing  that  he  had  malice,  revenge,  and  cunning,  he  was 
found  guilty,  condemned,  and  hanged  accordingly.  Thus 
also  in  very  modern  times,  a  boy  of  ten  years  old  was  con- 
victed on  his  own  confession  of  murdering  his  bedfellow,  there 
appearing  in  his  whole  behavior  plain  tokens  of  a  mischiev- 
ous discretion ;  and,  as  the  sparing  of  this  boy  merely  on 
account  of  his  tender  years  might  be  of  dangerous  consequence 
to  the  public  by  propagating  a  notion  that  children  might 
commit  such  atrocious  crimes  with  impunity,  it  was  unani- 
mously agreed  by  all  the  judgea  that  he  was  a  proper  subject 
of  capital  punishment"' 

§  385  a.  But  the  case  of  a  very  young  child,  capable  still 
in  law  of  committing  crime  by  reason  of  age,  should  receive 
a  careful  attention  by  the  jnry,  before  conviction.  A  mere 
hiding  of  the  body,  a  mere  appearance  of  shrewdness,  a  mere 
general  intelligence,  may  well  exist  in  connection  with  mental 
faculties  too  immature  to  incur  that  legal  guilt  which  the  law 
attaches  to  mature  wrong  doing.  And,  although  we  may 
'  well  suppose  there  are  instances  in  which  a  child  under  four- 
teen should  be  punished  by  the  tribunal,8  as  criminal,  clearly 
the  age  of  seven  years,  as  the  age  of  possible  capacity,  is  quite 
too  young  for  punishment  to  be  given  at  the  hand  of  the  law; 
though  it  should  be  given  at  the  hand  of  the  parent,  and  the 
latter,  rather  than  the  former,  be  made  to  suffer  the  conse- 
quences of  its  neglect 


I  1  Bl.  Com.  S3,  U. 
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§  386.  There  are  some  things  which  depend  on  the  physi- 
cal capacity ;  and  thus,  in  matrimonial  law,  a  boy  under  four- 
teen, or  a  girl  nnder  twelve,  cannot  contract  a  perfectly  valid 
marriage.'  Even  if  pnberty  in  fact  commenced  at  an  earlier 
period,  the  evidence  of  it  will  not  be  received."  This  legal 
principle,  which  condnsively  denies  the  existence  of  puberty 
in  a  boy  under  fourteen,  establiahca  also,  that  he  cannot  com- 
mit a  rape,  or  the  like  offence  of  carnally  abusing  a  girl 
under  ten  years  of  age,  whatever  be  in  fact  hia  physical  capa- 
biUties."  The  Ohio  court,  however,  has  rejected  this  doc- 
trine; and  laid  down  the  rule,  that  the  presumption  of  inca-. 
pacity  may,  in  cases  of  rape,  be  overcome  by  evidence.*  And 
some  of  the  New  York  judges  have  adopted  the  Ohio  rule.* 


'  Bishop  Mar.  &  Div.  §  181,  194. 
Bishop  Mar.  &  £Kv.  §  193. 

■  Beg.  V.  Jordim,  9  Car.  &  P.  118;  Beg.  v.  Brimilow,  9  Car.  &  P.  SU,  2 
Moody,  122;  Reg.  t>.  Phillipe,  8  Car.  &  P.  736  ;  Bei  ».  Elderahaw,  8  Car.  St 
P.  396 ;  Bex  v.  Uroombiidge,  7  Car.  &  P.  GS2 ;  Commonwealth  v.  Green, 
2  Pick.  seo.    And  see  The  State  v.  Handy,  4  Harring.  IM.  566. 

'  Williams  w.  The  State,  14  Ohio,  222. 

'  People  D.  Randolph,  2  Parker,  174.    See  Vol  U.  g  936. 
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CHAPTER    XXIL 

VAST  OF  juarcAi  cAPAcrrr. 

§  297.  A  PERSON  may  have  arrived  at  mature  years,  bat 
firora  causes  temporary  or  permanent,  natural  or  supervening, 
be  destitute  of  the  capacity  essential  to  the  exercise  of  that 
criminal  intent,  without  which,  we  have  seen,*  no  offence 
can  exist.  The  real  question  in  all  cases  is,  — Was  there  the 
criminal  intent  1 "  The  party  accused  may  reply,  "  No ;  for  I 
was  mentally  incapable  of  entertaining  it."  Tliis  reply  is 
termed  a  plea  of  Insanity ;  the  word  insanity  being  under- 
stood in  its  larger  sense,  as  including  idiocy  and  lunacy,  with 
all  other  kindred  forms  of  mental  infirmity. 

5  288.  The  law  of  insanity,  simple  as  thus  stated,  is  in 
many  respects  difficult  and  embarrassing  when  we  attempt 
more  minutely  to  unfold  it,  or  apply  it  to  cases  arising  in 
practice.  Let  as  first  observe,  that  there  are  numerous  shades 
or  degrees  of  sanity  and  insanity,  blending  into  one  another, 
and  separated  by  no  distinct  lines.  And,  since  the  law  re- 
gards not  small  things,'  it  follows  that  not  every  little  cloud 
floating  over  an  otherwise  illumined  understanding  will  ex- 


*  Ante,  S  227. 

*  "  In  order  to  conttitate  a  crime,  a  peraon  mast  have  intelligence  and  ea- 
pacitj'  eooagh  to  have  a  criminal  intent  and  purpose.  And  if  hie  reason 
and  mental  powers  are  bo  deficient,  that  he  has  no  will,  no  coniciooco  or 
coDtrolling  mental  poirer ;  or  if,  throogh  the  overwhelming  violence  of  men- 
tal disease,  his  intellectual  power  is  for  the  time  obliterated;  he  is  not  a 
reiponsible  moral  agent,  and  is  not  punishable  for  criminal  acta."  Shaw,  C. 
J.,  in  Coounonwealth  i>.  Rogers,  T  Met  GOO,  501. 

■  Ante,  S  2S9,  259;  post,  $  320-321. 
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empt  from  criminal  reaponsibUity  ;'  nor,  on  the  other  hand, 
will  every  glimmering  of  leaBoti  over  the  dark  waters  of  a 
troubled  miud  subject  the  unfortunate  being  to  the  heavy 
pains  provided  for  wilful  wrong  doing.'  To  relieve  this  diffi- 
culty, Lord  Hale  suggests :  "  The  best  measure  that  !  can 
think  of  is  this ;  aucb  a  person  as,  laboring  tinder  melancholy 
distempers,  hath  yet  ordinarily  as  great  understanding  as 
ordinarily  a  child  of  fourteen  years  hatb,  is  such  a  person  as 
may  be  guilty  of  treason  or  felony,"  ^  Bnt  if  we  admit,  to 
the  fall  extent,  the  accuracy  of  this  test  as  an  abstract  propo- 
sition, we  still  derive  from  it  little  aid ;  because  of  the  radi- 
cally different  workings  of  an  insane,  mature  mind,  and  a 
sane,  immature  one.* 

§  289.  Let  Qs  next  observe,  that,  since  in  this  as  in  every 
other  legal  inquiry  we  must  be  guided  less  by  oar  own  pri- 
vate reasonings  than  by  the  light  which  shines  in  the  adjudi- 
cations of  the  courts,  we  are  embarrassed  by  the  blending  of 
good  law  with  erroneous  views  concerning  the  facte  of  insan- 
ity, in  a  large  proportion  of  the  cases.  In  the  ancient  time, 
and  even  in  comparatively  modern  years,  the  diseases  and 
imperfections  of  the  mind  were  little  understood  by  the  med- 
ical faculty,  still  less  by  the  conamunity  at  large,^  as  indeed 
there  yet  remains  much  to  be  learned.  Now,  from  these 
causes,  the  common  law  —  the  atmosphere  of  our  political 
and  social  existence;  elastic  in  form,  unchanging  in  essence; 
to  the  dull  mind  ever  varying,  to  the   clear  one  ever  the 


'  Commonwealth  e.  Moaler,  4  Ban-,  2G4 ;  The  State  t>.  Stark,  1  Strob. 
479  i  Lorf  Ferrer's  case,  19  Howell  St  Tr.  886,  947 ;  Hadfield's  case,  27 
Howell  Sl  Tr.  liSl,  1286, 1287, 1812,  1923.  1  Rtiss.  Crimea  Grea.  Ed. 
9,  13. 

■  •>  A  man  mi^  be  mad  on  all  tuhjectt ;  and  then,  though  be  may  have 
glimmerings  of  reason,  he  U  not  a  responsible  agenL"  Gibson,  C.  J.i  in 
Commonwealth  v.  Mosler,  supra. 

»  1  Hale  P.  C.  30. 

*  Bay  Med.  Jnrisp.  Insan.  3d  ed.  §  S. 

*  fiay  Med.  Jurbp.  Inutn.  3d  ed.  §  1. 
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fame  —  is  often  bo  imperfectly  developed  in  these  adjtidi- 
cations,  that  the  principles  -which  are  immntable  are  not 
in  them  easily  diatingniBhed  from  viewB  of  the  facta  of  insan- 
ity, open  to  inquiry  in  each  particniar  case.  But  if,  in  exam- 
ining the  decisions,  we  keep  constantly  tn  mind  the  necessity 
of  separating  these  two  things,  we  shall  avoid  much  diffi- 
cnlty. 

^  290.  To  illustrate  this  frequent  blending  of  good  law 
and  erroneous  fact,  we  may  mention  the  case  of  Edward 
Arnold,  who  was  tried  before  Mr.  Jaslice  Tracy  for  malicious 
ahootiDg  at  Lord  Onslow.  The  teamed  judge  observed  to 
the  jury,  "that  the  fact  for  which  the  prisoner  was  indicted, 
was  proved  beyond  all  manner  of  contradiction ;  but  whether 
ti>e  shooting  was  malicious  d^ended  upon  the  sanity  of  the 
man,  whether  the  prisoner  had  the  use  of  reason  and  sense. 
If  he  was  andet  the  visitation  of  God,  and  could  not  distin- 
guish between  good  and  evil,  and  did  not  know  what  he  did, 
though  he  committed  the  greatest  offence,  yet  he  cootd  not 
be  guilty  of  any  offence  against  any  law  whatever;  for  guilt 
arose  from  the  mind,  and  the  wicked  will  and  intention  of  the 
man.  If  a  man  be  deprived  of  his  reason,  and  consequently 
of  bis  intention,  be  could  not  be  guilty ;  and,  if  that  be  the 
ease,  tboagh  he  had  actually  killed  Lord  Onslow,  he  was  ex- 
empted from  punishment;  punishment  being  intended  for 
example,  and  to  deter  other  persona  from  wicked  designs ; 
but  the  punishment  of  a  madman,  a  person  without  design, 
can  have  no  example.  On  the  other  side,  it  is  not  every 
frantic  and  idle  humor  of  a  man,  that  would  exempt  bim 
from  justice,  and  the  punishment  of  the  law."  Thus  far  the 
statements  of  the  learned  judge  are  almost  purely  law,  with 
little  of  any  peculiar  views  concerning  the  facts  of  insanity. 
But  he  gives  ns  a  deeper  and  still  deeper  admixture  of  what 
would  now  be  generally  regarded  erroneous  notions  of  the 
natm-e  of  this  disease,  as  he  proceeds  through  the  following 
periods ;  showing  bow  a  prisoner  was  convicted,  whose  in- 
sanity probably  few  at  the  present  time  seriously  question. 
"  It  must,"  he  said,  "  be  a  man  that  is  totally  derived  of  bis 
28*  [329] 
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understanding  and  memory,  and  did  not  know  what  he  was 
doing,  more  than  an  ihfant,  a  bnite,  or  a  wild  beast;  snch  a 
one  was  never  the  object  of  puniabment ;  theiefore  he  left  to 
the  jury  the  consideration,  whether  the  condition  the  prisoner 
was  proved  to  be  in  showed  that  he  knew  what  he  waa 
doing,  and  was  able  to  distingaish  whether  be  was  doing 
good  or  evil,  and  understood  what  be  did ;  and,  as  it  was 
admitted  on  the  part  of  the  prisoner  that  ho  was  not  an  idiot, 
and,  as  a  lunatic,  he  might  have  lucid  intervals,  the  jury  was 
to  consider  what  he  was  at  the  day  when  he  committed  the 
fact  In  question.  There  were  many  circumstances  about  buyr 
ing  the  powder  and  the  shot,  his  going  backward  and  for- 
ward; and,  if  they  believed  he  had  the.uEc  of  his  reason  and 
understood  what  be  did,  then  he  was  not  within  the  exemp- 
tion of  the  law,  but  was  as  sabject  to  punishment  as  any 
other  person." '  It  is  now  believed,  that  a  man  may  act 
without  the  concnrrenca  of  a  responsible  will,  though  be  is 
not  raving,  tbongb  be  knows  what  he  is  about,  and  lays  and 
executes  plans  with  great  shrewdness  and  sagacity. 

§  291.  It  should  also  be  remembered,  that  the  phases  and 
manifestations  of  insanity  are  in  number  almost  infinite." 
No  reason  indeed  appears  why  they  may  not  be  even  more 
numerous,  certainly  more  difficult  to  be  understood,  than  the 
qualities  and  phenomena  of  sound  minds ;  and  our  assurance 
may  well  be  hambled  when  we  reflect,  that-what  is  called  the 
learned  world,  much  more  the  mass  of  human  kind,  still 
gropes  darkly  on  the  borders  of  intellectual  and  moral  science. 
Moreovei,  in  considering  the  decisions  of  the  judges,  we  must 
take  into  our  view  their  errors  of  fact  respecting  the  disease 
insanity  and  the  malformation  idiocy;  also  the  peculiar  cir- 
cumstances of  each  case,  as  it  appeared  in  the  evidence. 


>  Arnold's  case,  16  Howell  St  Tr.  G95,  764,  765,  a.  d.  1742.  I  hsTO  cop- 
ied the  mbove  obserratioiu  from  Shelford  on  Lunacf ,  4G9,  460,  where  the 
words  of  the  judge  are  ilightlf  abridged. 

*  A  glance  at  the  foUoiring  daMificalion  of  inunitj,  adopted  by  Dr.  Tiaj ; 
Md  the  reSeclioD,  thftt  the  Kveral  aubdiviaiotu  awsemtoiy  run  into  oa»  ta- 
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ConsideratioDB  like  these,  we  have  already  seen,^  are  impor- 
tant in  the  examinetJon  of  all  judicial  deciaions ;  and  they 
have  a  peculiarly  pertinent  applicability  to  tboee  on  this  sub- 
ject. Especially,  in  looking  at  what  is  said  to  a  jury  should 
'  we  remember,  tiiat  judges  do  not  lay  down  abstract  doctrines 
to  juries,  but  doctrines  applicable  to  the  evidence  in  ceview. 

^  292.  Theorists,  reasoning  from  the  proposition  that  the 
mind  is  a  unit,  or  that  every  part  receives  support  from  every 
other  part,  and  that  so  all  parts  together  constitute  one  bar- 
moniouB  whole,  have  supposed,  perhaps  truly,  tiiat  when  one 
faculty  is  organicslly  deficient,  or  is  impaired  by  disease,  or 
impelled  by  it  Into  uanatnral  action,  the  whole  mind  sufTers.' 
Bnt  admitting  this  to  be  so,  still  the  general  derangement 
may  not  in  all  cases  be  sufficieut  to  fall  within  the  cognizance 
of  the  law,  which  does  not  notice  small  things.'  Therefore 
judicial  decisions  have  proceeded  on  the  idea,  that  monoma- 


other,  aud  alio  divide  tliemselveB  indefiaitel]' ;  will  serre  to  impreea  ua  niUi 
ita  vast  rarie^  and  extent:  — 

.  Besultiiig  from,  Congenital 
defect 

3.   Resulting  fVom  an  obstacle 
a  \ht  dcvelopraent  of  the  &caU 


seqaent 
to  tbnr 
develop- 


ties,  supervening  in  infancy. 

1.  Resulting  from  congenital 
defect. 
3.  EesuWng  IVom  an  obatacle 
the  devBlop<nent  of  the  facul- 
sa,  auperveoing  in  infancy. 


InteUectaal,  \ 


AlIectiTe,  • 


2.  Partial. 


{1,   ConaecntiTe  to  mania,  or 
injuries  of  the  brain. 
3.  Senile,  peculiar  to  old  age. 
'  Ante,  S  30>  ST^i  i>cte. 

■  See  Bay  Ued.  Jnripp.  Ins&n.  Sd  od.  §  Ui,  Hi,  216,  347. 

■  Ante,  %  235,  886  ;  port,  g  320-324. 
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nia  is  a  reality  in  science ;  in  ^ther  words,  that  a  peison  may 
be  insane  and  irresponsible  concerning  one  subject,  and  at  the 
same  time  sane  and  responsible  concerning  anotbef.^  They 
have  proceeded  also  on  the  opinion,  that  general  insanity 
may  be  intermittent,  rendering  the  aufierer  responsible  for  bis 
acts  at.  one  period  of  time,  and  irresponsible  at  another 
period.' 

§  292a.  The  labors  of  writers  on  insanity  have  been  ex- 
hausted in  attempts  to  find  some  test,  of  ready  application,  to 
determine  when  the  person  is  to  be  deemed  insane,  and  when 
not,  in  reference  to  his  responsibility  for  crime.  And  the 
judges,  less  informed  on  this  subject  than  on  most  other  sab- 
jects  of  legal  science,  have  struggled  under  the  inherent  em- 
barrassments of  the  question  itself,  under  the  infiuenne  of 
erroneous  notions  in  the  community,  and  under  the  failures 
of  counsel  and  witnesses,  in  particular  cases,  to  present  the 
real  points  of  inquiry.  The  result  has  been,  that  their  instroc- 
tions  to  juries,' given  in  reference  to  particntar  facts  appear- 
ing in  the  cases  before  them,  have  seemed,  to  casual  observers, 
to  be  very  discordant ;  while,  to  scientific  inquirers  after  the 
facts  of  insanity,  they  have  seemed  very  absurd. 

4  393.  The  way  in  which  the  courts  have  put  the  question 
of  insanity  to  the  jury  in  most  of  the  modern  cases  has  been, 
to  consider,  whether,  at  the  time  the  prisoner  committed  the 
act,  he  was  in  a  state-  to  comprehend  his  relations  to  other 
persons,  the  nature  of  the  act,  and  its  criminal  character  as 


I  Freeman  v.  People,  i  Denio,  9 ;  MartJD'a  earn,  SheUbnl  Lnn.  466 ;  Had- 
field'B  cue,  27  Howell  St.  Tr.  1281,  13U.  "A  man  wliaae  mind  squiDU, 
nnleas  impelled  to  crime  bj  thU  very  mental  obliquity,  it  m  mach  uaesable 
to  punishment  ai  one  whose  eye  squinU."  (ribsoo,  C.  J.,  in  CcKmnonireallh 
V.  Moder,  4  Ban-,  S64.  The  law  it  the  same  in  Scotland.  1  Aliwn  Crim. 
I<atr,  647.  Sacb  also  JB  prscticalty  die  doL'triae  of  medical  men.  Bay 
Ued.  Jurisp.  Insan.  3d  ed.  S  106,  135,  327.    And  see  pod,  S  293,  29S,  297. 

'  Keg.  D.  Rendiaw,  11  Jnr.  616,  616 ;  Lord  Ferrers'  caae,  IS  Howell  St " 
Tr.  SSS,  946,  947  ;  Hadfield'e  case,  27  HoweU  St  Tr.  12B1, 1810 ;  1  Beck 
Ued.  Jnriip.  lOdi  ed.  756-762. 
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agaiD3tthe  law  (which  he  is  presumed  to  know)  of  the  land;' 
or,  what  is  Babstantially  the  same,  whether  he  was  conacions 
of  doing  wrong.'  The  inquiry  is  directed  to  the  particular 
thing  done,  and  not  to  any  other ;  because,  as  we  have  seen,^ 
a  man  may  be  responsible  for  some  things,  while  not  for 
others.*     Of  course  also  it  has  reference  to  the  time  of  the 


'  "  The  luw  of  tlie  land  "  seetaa  to  eiprea  the  precise  idea,  according  to 
the  English  judges.  Opinion  on  In&ane  Criminals,  8  iscott,  N.  R.  S95.  Tet 
they  add,^"  If  the  question  were  to  be  put  as  to  the  knowledge  of  the 
accused,  solely  and  eicloaiTely  with  reference  to  the  law  of  the  land,  it 
Blight  tend  to  confound  the  jury,  by  inducing  them  to  believe,  that  an  actual 
knowledge  of  the  law  of  the  land  was  essential  in  order  to  lead  to  a  eonvie- 
tioDi  whereas  the  law  is  administered  upon  the  principle,  that  eveiy  one 
mast  be  taken  conclusively  to  know  it,  without  proof  that  he  does  know  it 
If  the  accused  was  conscioas  that  the  act  was  one  which  he  ought  not  to  do, 
aod  if  that  act  was  at  the  same  time  cootrary  to  the  law  of  the  land,  he  is 
pDoialuible ;  and  the  usual  course  therefore  has  beea  to  leave  the  questicni 
to  the  jnry,  whether  the  party  accused  had  a  sufficient  degree  of  reason  to 
know  that  he  was  doing  an  act  that  was  wrong ;  and  this  course  we  tUuk  ia 
correct,  accompanied  with  such  observations  and  explanations  as  the  circum- 
stances of  each  particular  case  may  require."  lb.  p.  602.  Lord  Lyndhurst 
in  one  case  employed  the  words,  "  offence  against  the  laws  of  God  and  na- 
ture," Eex  0.  Offord,  5  Car.  &  P.  168  j  s.  p.,  Mansfield,  C.  J.,  in  Belling- 
bam's  case,  1  Collinson  Lun.  636,  Shelford  Lun.  462 ;  also  McAllister  v.  The 
Stata,  II  Ala.  4S4.  The  opinion  of  the  English  judgea,  above  referred  to, 
was  given  in  answer  to  questjons  propoeed  to  them  by  the  House  of  Lords, 
growing  out  of  a  discussion  relative  to  the  acquittal  of  McNaghten.  It  em- 
braces several  interesting  points  on  the  law  of  insanity.  Besides  the  report 
in  Scott  N.  B-  as  above,  it  may  be  found  in  a  note  to  Beg.  v.  Hi^nson,  1 
Car.  &  E.  129,  ISO,  also  McNaghten's  case,  10  CI.  &  F.  200. 

'The  State  w.  Spencer,  1  Zab.  196;  Boberts  f.  The  State,  3  Kelly,  310; 
Beg.  V.  Oxford,  9  Car.  &  P.  525 ;  Commonwealth  v.  Rogers,  7  Met  600  j 
UcK^hten's  case,  10  CL  &  F.  800 ;  Rex  v.  Offord,  6  Car.  &  P.  168  ;  Free- 
mao  p.  People,  i  Dcnio,  9 ;  People  v.  Pine,  2  Barb.  966, 572 ;  Commonwealdi 
V.  Hoder,  4  Barr,  !64  ;  Reg.  u.  Benshaw,  11  Jur.  615,  616;  Beg.  n.  Higgin- 
son,  1  Car.  &  K.  129 ;  Parker's  case,  1  Collinson  Lun.  477,  Sbelford  Lun. 
460;  Bowler's  case,  1  Collinson  Lun.  673,  note,  Shelford  Lnn. 461 ;  Martin's 
case,  8helford  Lun.  46S ;  McAllister  v.  The  State,  IT  Ala.  434 ;  The  Stata 
V.  HntJDg',  21  Misso.  4S4 ;  United  States  v.  Sholts,  6  McLean,  121 ;  People 
p.  Spn^e,  1  Parker,  43. 

'  Ante,  §  !9I. 

<  Roberta  v.  The  State,  3  Kelly,  310;  Freeman  v.  People,  i  Denio,  9. 
.[833j 
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trSDsacUoD,  not  to  any  other  time.^  The  reader  however 
should  distinguish  these  questions  from  questions  concerning 
the  proof;  for,  to  ascertaia  the  state  of  the  mind  at  a  particu- 
lar period,  we  may  inquire  into  its  condition  both  before  and 
after,' — in  relation  to  a  particular  subject,  its  condition  as  to 
other  BubjectB. 

§  293  a.  There  can  be  no  doubt,  that  every  prisoner  found 
insane  by  the  test  mentioned  in  the  last  section  should  be  ac- 
■quitted.  But  a  recent  writer,  who  seems  well  to  comprehend 
bia  subject,  has  said:  "It  maybe  asserted,  as  the  result  of 
observation  and  experience,  that,  in  all  lunatics,  even  in  the 
most  degraded  idiots,  whenever  manifestations  of  any  men- 
tal action  can  be  educed,  the  feeling  of  right  and  wrong  may 
be  proved  to  exist."  ^  And  all  agree,  that,  since  the  intellect 
ia  only  a  part  of  the  mind  of  man  which  impels  to  action,  the 
disease  called  insanity  need  not  necessarily  abide  solely  in 
the  understanding. 

^  294.  Yet  the  form  of  the  question  of  insanity  for  the  jury, 
-stated  above,  is  well  in  cases  where  it  is  admitted  that  the 
mental  disease  or  imperfection  extends  only  to  the  intellect- 
ual powers,  and  the  party  has  full  control  over  his  own 
actions.  How  numerous,  comparatively,  these  cases  are,  is  a 
matter  of  science  and  fact,  not  here  to  be  discussed.  But  it 
is  both  understood  in  science,*  and  sometimes  recognized  in 


'Jones  0.  The  Suie,  13  Ala.  155;  HadBeld'a  case,  27  Howell  St.  Tr. 
1281,  1363;  HfJes  v.  Petit,  Plow.  253,  2S0|  People  p.  Pine,  2  Bwb.  SSG; 
The  State  v.  Stark,  1  Strob.  479 ;  Reg.  v.  RensbaiT,  11  Jur.  61G,  616 ;  Com< 
tuoQwe&lth  V.  Rogers,  7  IMeL  SOO,  S02 ;  The  State  v.  Spencer,  I  Zab.  19S ; 
The  State  n.  Hutiag,  21  Mlaso.  461 ;  Shultz  v.  The  State,  IS  Texas,  40L. 

*  Freeman  v.  People,  4  Deuio,  9 ;  Joacs  v.  The  State,  13  Ala.  153  ;  Dick- 
inson V.  Barber,  9  Maaa.  225 ;  Grant  v.  Thompwn,  4  Conn.  203 ;  Einne  v. 
Kinne,  9  Conn.  102. 

*  Bucknill  on  Criminal  Lunacj,  59. 

*  1  Beck  Med.  Jurisp.  lOth  ed.  723,  724 ;  Raj  Hed.  Jarisp.  Insan.  3d  ed. 
3  17,  18,  22. 
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the  law,  tboagh  judges  are  slow  to  yield  on  this  point,!^  that 
the  Hiental  aud  physical  machine  may  slip  the  control  of  its 
owner ;  and  so  a  man  may  be  consciona  of  what  he  19  doing, 
and  of  its  criminal  charact^'  and  consequences,  while  yet  he 
is  impelled  onward  by  a  power  iiresistible.  In  snch  cases^ 
io  the  language  of  Lord  Denman,  "if  some  controlling  dis- 
ease was  in  trath  the  acting  power  within  him,  which  he 
eoiild  not  resist,  then  he  will  not  be  reeponaible." '  And  the 
question  for  the  jury,  under  snch  a  state  of  the  proofs,  should 
be  BO  framed  as  to  comprehend  this  view.^  I*et  it  be  remem- 
bered likewise,  that  this  irresistible  impulse  is  not  always 


*  Wbite  it  ia  admitted,  tbat  medical  writers  hold  to  the  proposition  in  tha 
text,  ne  hear  frequent  deQittls,  that  it  ia  received  by  the  courts.  I  have  not 
deemed  it  necessary  to  collate  the  observations  of  judges  on  this  point;  the 
reader  can  do  so  if  he  desires,  the  principal  cases  being  referred  to  in  the 
present  and  accompanying  sections.  That  many  judges,  particulariy  in 
England,  have  discarded  the  doctrine,  ii  true ;  while  others,  especially  in  tike 
United  States,  have  assented  to  it  But  the  question  is  clearly  one  of  mere 
feet,  not  of  taw.  It  is  therefore  of  no  consequence  to  our  present  inquiry, 
what  has  been  said  fay  judges  on  or  off  the  bench,  or  by  medical  writers,  as 
to  the  belief  of  such  persona  in  the  existence  of  a  mental  and  physical  con- 
dtdon  in  nhich  the  iadividual,  knowing;  the  moral,  legal,  and  natural  conse- 

'qtiences  of  bis  act,  is  still  impelled  to  it  by  a  power  he  cannot  resist.  No 
man  was  over  so  anwise  as  to  hold,  that,  a.*sunttn^  a  pruoner  to  have  been  so 
impeUfd,  he  was  legally  guilty.  Observations  appearing  to  sustain  such  a 
doctrine,  when  fbnnd  in  the  reports,  must  be  understood  as  mere  denials  of 
any  belief,  that  snch  a  &ct  eiisls.  And  see  some  senuble  views,  and  a  con- 
oderable  collection  of  eases,  in  Taylor's  Medical  Jurisprudence. 

*  Reg.  V.  Oxfbid,  9  Car.  &  F.  6!5,  546. 

■  Commonwealth  n.  Sogers,  7  Met  000,  002;  Boberts  tt.  The  State,  3 
Kelly,  SIO.  Prof,  Mitlermaier,  a  German  jurist  of  the  highest  eminence, 
says  in  respect  to  insanity  generally:  "The  true  principle  is  to  look  to  the 
personal  character  of  the  individual,  to  the  grade  of  his  mental  powers,  to 
the  notions  by  which  he  is  governed,  to  his  views  of  things,  and  finally  to 
the  course  of  his  whole  life,  and  the  nature  of  the  act  with  which  he  is 
charged.  A  person  who  commits  a  criminal  act  may  be  perfectly  well  ac- 
quunted  with  the  laws  and  their  prohibitions,  and  yet  labor  under  alienation 
of  mind.  He  may  know  that  homicide  is  punished  with  death,  and  yet  have 
no  freedom  of  will"  Translation  S2  Am.  Jur.  311, 317, 1  Beck  Med.  Jurisp.. 
lOtfa  ed.  765,  note. 
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general,  but  sometimes  has  reference  to  a  particular  class  of 
actions,  as  for  example  in  "  homicidal  insanity."  ^ 

-  ^  394  a.  Words  but  imperfectly  portray  our  ideas ;  yet 
never  come  they  so  far  short  as  when  they  are  employed  to 
convey  to  other  miiids  our  conceptions  of  the  human  soul. 
The  thoughts  of  man  are  vague  and  uncertain ;  yet  never  so 
vague  or  so  uncertain  as  when  he  is  contemplating  himself. 
Let  us  therefore  remember,  that,  if  a  man  can  neither  turn 
his  eyes  within  and  see  his  own  sane  cooditioa  truly,  nor 
convey  even  what  he  sees  in  words;  ao  he  canaot,  a  fortiori, 
see  perfectly  the  insane  mind  of  his  brother  man,  and  espec- 
ially he  cannot  have  it  conveyed  in  human  language  to  him 
as  it  is. 

§  294  b.  Under  these  circumstances,  it  is  wise  for  judges 
and  for  jurors  to  remember,  how  imperfect  is  their  own  knowl- 
edge, and  to  feel  carefully  after  the  real  facts  of  particulai 
cases.  They  may  be  aided  by  experts ;  that  is,  witnesses 
particularly  familiar  with  the  particular  subject  under  investi- 
gation ;  but,  in  questions  of  this  delicate  nature,  experts  err. 
And  the  memorials  of  our  jurisprudence  are  written  all 
over  with  cases  in  which  those  who  are  now  understood  to 
have  been  insane,  have  been  executed  as  criminals.  We 
think  we  are  wiser  upon  this  subject  than  our  fathers ;  un- 
doubtedly we  are ;  but  there  is  wisdom  yet  to  be  known.  In  . 
the  days  of  darkness,  it  were  better  perhaps  that  insane  men 
should  suffer  death,  than  be  permitted  to  go  at  large.     And 


'  Commonirealtb  v.  Mosler,  i  Barr,  364,  in  which  Gibson,  C.  J.,  observes : 
"  The  freqaency  of  this  const! tntional  maladj  is  fortunately  small,  and  it  ii 
better  to  confine  it  within  the  strictest  limits.  If  juries  were  to  allow  it  as  ft 
general  motiTe,  operating  in  cases  of  this  character,  its  recognition  would 
destroy  social  order  as  well  as  personal  safety.  To  establish  it  as  a  justifies- 
tioo  in  any  particular  case,  it  ia  necessary  to  show,  by  clear  proofs,  either  its 
oontumporaneous  existence  eTinced  by  present  circumstances,  or  the  ezist- 
ance  of  an  habitual  tendency  developed  in  previous  cases,  becoming  in  itself 
a  second  nature." 
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BDtil  we  learn  truly  to  distiDgnish  between  sanity  and  in- 
sanity, men  muat,  on  the  one  hand,  suffer  aa  criminals,  when 
they  onght  rather  to  be  under  trea^ent  Cor  disease ;  and,  on 
the  other  hand,  those  truly  gnilty  most  sometimes  escape 
panishment  under  the  plea  of  insanity. 

§  294  c.  Perhaps  the  folloiving  su^estions  will  aid  in- 
qnirers.  All  men  are  erring.  Mere  error,  therefore,  does  not 
excuse  from  pnniahment.  All  men  have  vicious  propensities. 
Therefore  a  mere  propensity  to  do  certain  evil  things  does  not 
excuse  the  doer.  Alt  men  are  only  in  a  limited  degree  de- 
terred from  wrong  doing  by  fear  of  its  consequences.  The 
mere  feet,  therefore,  that  a  defendant  was  not  fearful  of  pun- 
ishment, when  doing  an  act,  does  not  show  him  to  have  been 
insane.  All  men  are  more  or  less  regardless  of  the  claims 
of  conscience.  So  the  mere  fact  that  a  prisoner  showed 
a  hardened  heart,  does  not  prove  him  insane.  But  all 
sane  men  net  with  a  uniformity  of  plan,  varied  and  wind- 
ing indeed  sometimes,  yet  uniform  in  the  manifestations 
of  mind;  all  are  under  some  restraint,  concerning  every 
matter  before  them ;  all  derive  (heir  knowledge  from 
what  is  really  tan^ble  to  their  outward  senses ;  all  love 
the  friends  who  sincerely  do  tbem  good ;  all  manifest  affec- 
tion, under  ordinary  circumstances,  for  their  offspring ;  all 
Control  themselves  under  the  pressure  of  motives  sufficient ; 
all  obey,  in  short,  certain  laws  which  we,  recognize  as  belong- 
ing to  the  mind  of  man.  When,  therefore,  a  person  is  found 
acting,  either  at  times  or  habitually,  contrary  to  these  known 
laws,  we  say  that  he  is  more  or  less  insane.  Whether  his 
insanity  has  proceeded  far  enough  to  exempt  him  from  crim- 
inal responsibility,  in  a  particular  cast,  is  a  practical  ques- 
tion on  which  a  general  statement  of  viewa  would  shed^iittle 
light 

§  295.  SnppoM  the  proofs  in  a  case  tend  to  show  a  defect 
or  aberration  of  the  mind  in  only  one  particular ;  namely,  that 
the  party  has  insane  delusions  as  to  the  existence  of  certain 
specific  facts,  but  is  sane  in  all  other  respects.     Here,  if  he 
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thus  insanely  believes  a  thing  to  exist;  as  that  a  man  in 
his  presence  has  designs  upon  his  life,  and  is  about  to 
make  the  attack;  and  he  acts  as  he  would  be  justified  in 
doing  if  what  he  believes  were  real,  In  this  case  kills  the  man 
to  save  his  own  life ;  be  is  not  responsible.^  Evidently  the 
doctrine  thus  laid  down  is  a  safe  one  applied  to  almost  any 
8tat«  of  the  proofs.  On  tbe  other  hand,  still  bearing  in  mind 
that  the  mental  alienation  goes  do  further  than  is  last  above 
supposed,  if  the  imaginary  thing  were  such  as  would  not, 
being  true,  legally  justify  tbe  act ;  as,  in  tbe  language  of 
the  English  judges,  "  if  bis  delusion  was,  that  the  deceased 
had  inflicted  a  serious  injury  to  his  character  and  fortane,  and 
he  killed  him  in  revenge  for  such  supposed  injury,  —  he  would 
be  liable  to  punishment"  '  But  this  latter  branch  of  the  doc- 
trine should  evidently  be  applied  with  great  care ;  because, 
in  some  if  not  most  cases  in  which  it  might  seem  to  be  appli- 
cable, the  delusion  does  in  fact  extend  beyond  tbe  precise 
point  we  have  supposed,  whether  perceptibly  to  tbe  casual 
eye  or  not. 

§  296.  In  the  famous  case  of  Hadlield,  —  acquitted,  as  in- 
sane, of  the  high  treason  of  shooting  at  the  king,  —  though 
tiiere  was  evidence  of  something  like  general  insanity,  his 
principal  delusion  was,  "  that,"  in  the  language  of  his  counsel, 
Mr.  Erskine,  "  he  had  constant  intercoarse  with  the  Almighty 
Author  of  all  things;  that  the  world  was  coming  to  a  con- 
clusion ;  and  that,  like  our  blessed  Saviour,  he  was  to  sacriiiee 
bimself  for  its  salvation."    And  bo  he  became  impressed  with 


■  McNaghten's  case,  10  CI.  &  F.  200;  OpioioD  on  losane  Criminals,  8 
Scott  K.  R.  59G  \  Common  we  altk  v.  Rogers,  7  Met,  500.  In  Common  wealth 
V.  Rogets,  the  court  add  the  following  illuslration  to  the  one  given  in  the 
text :  "  A  common  instance  is  where  he  full}'  believes,  that  the  act  he  is  doing 
i«  done  by  the  immediate  command  of  God ;  and  he  acts  under  the  delneive 
bat  sincere  belief,  that  what  he  is  doing  is  bj  the  command  of  a  soperior 
power,  which  supersedes  all  hnman  laws,  and  the  laws  of  nature."  Shaw, 
C.J. 

*  Opinion  on  Insane  Criminals,  8  Scott  N.  R.  596,  60S ;  McNnghten's 
case,  10  CI.  &  F.  200. 
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the  insane  delnsion,  '*  that  he  mvBt  be  destroyed,  bat  ougH  not 
to  destroy  himself;"  to  bring  about  which  result,  he  com- 
mitted the  act,  intending  to  be  arrested  and  executed.  There 
seems  to  have  been  no  question  in  this  case,  whether,  if 
tiie  facts  had  been  as  delusively  believed,  tltey  would  have 
legally  jastified  the  act;  but,  in  the  able  speech  of  Mr. 
Erskine,  often  commended  for  its  just  viewe,^  the  mat- 
ter is  made  to  tarn,  both  in  this  caae'  and  in  others  which 
be  brings  forward  by  way  of  illoatration,  apon  delusioD 
simply,  without  reference  to  the  nature  of  the  ideal  facts,  as 
being  sufficient  or  not,  if  true,  to  justify  the  otherwise  crim* 
ioal  deed.' 

fj  296  a.  It  is  impossible  to  anticipate  all  the  legal  points, 
and  all  the  facts  of  insanity,  which  the  coming  time  may  de- 
velop. The  diseases  of  the  flesh  are  ever  changing,  while 
remaining  in  some  prominent  respects  the  same  \  so  will  be 
the  diseases  of  the  mind,— those  shadows  which  appear  in 
the  advancing  light. 

§  297.  "We  hardly  need  observe,  what  mast  already  occur 
to  the  reader,  that  the  question  of  criminal  responsibility, 
being  directed  to  the  specific  act  and  tinie,^  is  not  identical 
with  that  of  dvil  capacity;  as  for  malting  a  will  or  contract. 
These  things  are  different  in  their  nature,  depending  in  some 
respects  on  diverse  considerations.*     So  neither  is  the  ques- 

'  "The  gnai  speech  of  Mr.  EnlciDo  in  defence  of  Hadfield  busbed  new 
l^ht  upon  the  law  of  insanitj'.  So  conulusiTe  was  that  celebr&ted  argument, 
th&t  it  is  now  looked  upon  by  the  profession  as  anthority.  In  the  records  of 
foreiuic  cloqaence,  ancient  and  modern,  nothing  ii  to  be  found  mirpasaing 
Enkine's  dcfcDce  of  HadGeld,  for  condensatioa,  perspicuity,  and  strength 
of  reasoning,  as  well  as  for  beauty  of  illustration,  and  purity  of  style."  Nls- 
bet,  J.,  in  Roberts  v.  The  State,  3.  Kelly,  310,  330. 

>  HadfieM'a  case,  27  Howell  St.  Tr.  1281.  And  see  on  this  subject,  Mu- 
tiu's  case,  Shelford  Lun.  465. 

•  Ante,  §  292,  293. 

*  Reg.  II.  Oxford,  9  Car.  &  P.  523 ;  HadGeld'a  case,  2T  Howell  St  Tr.  1281, 
1290,  1311,1311.  Bee  The  State  D.  Gaidiner,  Wright,  392, 399 ;  Ray  Med. 
Jurisp.  Insan.  3d  ed.  §  S. 
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tion  the  same  which  eometinies  arises  preliminarily  to  the 
trial ;  namely,  whether  the  prisoner  is  mentally,  capable  of 
making  his  defence ;  foi,  if  he  ia  not,  the  court  cannot  go  on 
with  the  case ;  ^  nor,  if  he  becomes  insane  after  the  trial  com- 
mences, can  he  be  either  sentenced,  or,  if  sentenced,  panishei^ 
while  his  insanity  continaes.' 


I  Freeman  v.  People,  4  Denio,  9 ;  Reg.  «.  Goode,  7  A.  &  E.  fiS6 ;  Bex  f. 
Prftchard,  7  Car.  &F.  303.;  Bex  p.  Stwd,  1  Lewin,  64 ;  Jones  t>.  The  State, 
13  Ala.  153. 

■  Freeman  t>.  Feople,  4  Denio,  9 ;  Jones  v.  Tbe  State,  13  Ale.  1S3 ;  Sbelford 
LuD.  467 ;  Bond*  ».  The  State,  M&rt.  &  Yerg.  143 ;  The  St«te  v.  Biinyea,  S 
Ala.  241;  Feople  v.  Lake,  2  Fairer,  215.  Dr.  Baj' has  well  oWired :  "No 
<;we«  subject  to  legal  inquity  are  mora  calculated  to  puzzle  the  underataud- 
inga  of  conrts  and  juries,  to  roock  the  wisdom  of  the  learned,  and  baffle  the 
acateness  of  the  ghrewd,  than  those  connected  with  qnestiouB  of  imbeciliC}';*' 
and  he  might  hare  added,  insanity  generall]'.  See  Bay  Med.  Jurisp.  Insui. 
3d  ed.  1 104. 
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CHAPTER    XXI]  I. 

DRUNKENNESS. 

^  393.  If  our  Bubjcct  had  been  divided  in  a  strictly  philo- 
sophical  way,  the  mattet  of  druntcenness  would  have  received 
treatment  under  previous  titles.  Its  separate  consideration, 
however,  is  most  convenient  for  both  writer  and  reader.  Mere 
private  intoxication,  with  no  act  beyond,  is  not  indictable  at 
the  common  law ;  ^  yet  the  law  has  always  regarded  drunken- 
ness as  being,  in  a  sense,  criminal.  And  we  have  seen,  that, 
where  a'  man  intending  one  wrong  does  another  unintention- 
ally, the  intention  and  the  act  coalesce,  and  he  is  panisbable 
for  what  he  does.'  Nor  need  the  thing  intended  be  indict- 
able, provided  the  thing  done  is  so.^  Hence  when  a  man 
voluntarily  becomes  drunk,  there  is  the  wrongful  intent;  and 
if,  while  too  far  gone  to  have  any  farther  intent,  he  does  a 
wrongful  act,  the  intent  to  drink  coalesces  with  the  act  done 
while  drunk,  and  for  this  combination  of  act  and  intent  he  is 
criminally  liable.  It  is  therefore  a  legal  doctrine,  that  volun- 
tary intoxication  furnishes  no  excuse  for  crime  committed 
under  its  influence.*    Yet  "if  a  party  be  made  drunk  by 


■  The  State  v.  Debeirj-,  5  Ired.  3TI ;  The  SUte  ».  Waller,  8  Murph.  !!9. 
See  &iiith  n.  The  Sute,  1  Hampb.  396 ;  Hutchinsoa  v.  The  State,  5  Buiuph. 
Hi;  ToL  II  §  2S5,  266. 

'  ADte,  3  254. 

*  Ante,  §  237. 

'  People  V.  Fine,  2  Barb.  G66,  570;  The  SUte  i;.  Ballock,  13  Ala.  413; 
The  State  V.  John,  8  Ired.  330 ;  The  State  v.  Staric,  1  Strob.  J  79  ;  The  State 
p.  Turner,  Wright,  20,  SO ;  United  States  w.  Cornell,  2  Maaon,  91,  111;  Ren 
ti.  Ajera,  Russ.  b  Ry.  IBS ;  Barrow's  case,  I  Lewin,  75 ;  Rennic's  case,  1 
Lewin,  76 ;  Pearson's  case,  S  Lewin,  144 ;  United  States  c.  Forbes,  Crabbe, 
29'  [341] 
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Btratagem,  or  the  fraud  of  another,"  or  the  anditlfalness  of 
his  physician,  "  be  is  not  TeBponeible." ' 

y^     ^  299.    We  have  seen,  that  there  are  offences  which,  itom 
/    their  peculiar  nature,  are  committed  only  when  the  act  13 
/        joined  to  a  particalar  intent'     Here  manifestly,  if,  withoai 
/         the  intent,  one  by  drink  makes  himself  incapable  of  eotei- 
/  taining  the  intent,  and  so  does  the  act;  but  never,  then  or 

[  afterward,  yields  the  sanction  of  his  will ;  he  does  not  cotai- 

I  mlt  the  particular  offence,  one  ingredient  in  which  is  waat- 

\  ing,  whatever  other  criminal  responsibility  he  may  inenr.  , 
Thus,  a  bare  intentional  trespass  not  being  larceny,  but  the 
apeciEc  intent  to  steal  being  necessary  also,^  —  if  one  who  ts 
too  drunk  to  entertain  this  specific  intent  takes  property, 
relinquishing  it  before  the  intent  could  arise  in  his  mind, 
there  is  no  larceny.*  In  like  manner,  a  man  passing  counter- 
feit money  is  not  liable  criminally,  if  too  drunk  to  know  it  la 
counterfeit,  or,  consequently,  to  entertain  the  intent  to  de- 
fraud.'   The  principle  was  well  expressed  by  Reese,  J.,  in 

568 ;  ScbaHer  t>.  The  State,  U  Mian.  502  -,  FsDiurlTania  b.  UcFall,  Addi- 
■011,255,257;  Sespublica  v.  Weidle,  SDaU.88;  United  Stales,  0.  Drew,  5 
MaaoD,  3S;  Whitnej  v.  The  State,  8  Uino.  165 ;  F^rCle  v.  The  Stale,  9 
Humph.  663 ;  Uaile  0.  The  StMe,  It  Hnmpk  154 ;  Coniwell  v.  The  State, 
Uart.  &  Yeig.  117 ;  Svan  v.  The  State,  i  HompL  136 ;  Broom  Leg.  Uke. 
id  ed.  13. 

*  Parke,  J.,  in  PearaoD'i  cose,  3  Leiriii,  144;  1  Run.  Crimei,  Grca.£d.  S; 
I  Hale  P.  C.  32;  People  0.  BotduoD,  2  Parker,  2S9. 

>A^te,  §SS3,  251,  2S0. 

■  Ante,g  233,  251. 

*Rexii.  Pitman,  S  Car.  &  P.  423.  See  CoDunoDwealth  v.  French,  Thacher 
Crm.  Cas.  183. 

■  Pi;(ma>i  p-  The  State,  14  Ohio,  555;  United  States  v.  Roudenbush,  1 
Bald.  514,  517,  where  Baldwin,  J.,  obserred  to  the  Jury:  " Istosicatioii  is 
no  exciis«  for  crime,  when  the  oSence  coDsisIs  merelj  in  doing  a  criminal 
act,  nilhont  regarding  intention.  But  when  the  act  done  is  innocent  in  it- 
self, and  criminal  only  when  done  with  a  corrupt  or  maticions  motiTe,  a 
jury  may,  from  intoxication,  presume  that  there  was  a  want  of  criminal 
intention ;  that  the  reasoning  faculty,  the  power  of  discrimination  ^tween 
light  and  wrong,  was  lost  in  the  excitement  of  the  occasion.  Butiftlte 
mind  still  acta,  if  its  reasoning  and  discriminating  &cul^  remains,  a  state  of 
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ttie  Supreme  Court  of  TeniiesBee,  thus  :  "  "When  the  nature 
and  essence  of  .a  crime  are  made,  by  law,  to  depend  upon  the  . 
peculiar  state  and  condition  of  the  criminal's  mind  at  the 
time,  and  with  reference  to  the  act  done,  drunkenness,  as  a 
matter  of  fact  atTecting  such  state  and  condition  of  the.  mind, 
ia  ft  proper  sabject  for  consideration  and  inquiry  by  the  jury. 
The  question  in  such  case  is,  what  is  the  mental  stalvs  ?  "  ^ 

^  300.  Perhaps  no  better  illustration  of  one  branch  of  the 
foregoing  doctrine  can  be  given  than  to  state  its  application 
in  cases  of  homicide.  The  taw  divides  all  indictable  homi- 
cides into  murder  and  manslaughter;  bnt  the  specific  intent 
to  kill  is  not  necessary  in  either.  A  man  may  be  guilty  of 
mnrder  without  intending  to  take  life ;  he  may  be  guilty  of 
manslacghtet  without  so  intending;  or  he  may  intend  to 
take  life,  yet  not  commit  any  crime  in  taking  it  Now 
the  doctrine  of  the  courts  ia,  that  the  intention  to  drink  may 
folly  snpply  the  place  of  malice  aforethought ;  so  that,  if  one 
Tolantarily  beconies  so  drunk  as  not  to  know  what  he  ia 
aboat,  and  then  with  a  deadly  weapon  kills  a  man,  the  kiU- 
iog  will  be  murder,  the  same  as  if  he  were  sober.  In  other 
■words,  the  mere  fact  of  drunkenness  will  not  alone  reduce  to 
msuialaughtet  a  homicide  which  would  otherwise  be  murder, 


partial  intozicAtioo  affords  no  groandof  abrorable  premimptioD  in  f^Tor  of 
An  honett  or  innocent  intention,  ia  caisea  where  a  dishonest  and  criminal 
intention  would  be  fairly  inferred  from  the  commission  of  the  same  acts 
when  sober.    The  simple  question  is,  Did  he  know  what  he  was  about  7 

The  law  depends  on  the  answer  lo  this  question If  jon  diall  believe, 

that,  when  he  received  these  notes  at  Shive's,  he  was  in  such  a  state  of  in- 
toxication as  not  to  know  what  he  was  gn^i^g  or  what  be  was  receiving  in 
exchange,  then  jov  maj  saj  that  he  did  not  receive  them  as  known  coun- 
ttrfeits;  and  before  jon  can  find  him  guilty  will  require,  besides  proof (rf'his 
panng  them  as  true,  proof  of  his  knowledf^  that  tlie;  were  false." 

■  Swan  V.  The  State,  i  Humph.  I3G,  Ul.  e.  p.,  Kelly  v.  The  State,  3  Sm. 
&M.  518;  Reg.  v.  Cruse,  B  Car,  &  P.  541,  516;  Haile  t>.  The  State,  11 
Humph.  154  ;  mrtle  e.  The  State,  9  Humph.  66S;  Reg.  t>.  Uooro,  3  Car.  & 
S.319. 
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much  leas  extract  from  it  altogether  ita  indictable  qaal- 

itj.i 

§  301.  Bat  in  BOme  of  the  States,  marder  is  divided  by 
statute  into  two  degrees ;  one  of  the  criteria  to  distinguish 
the  first  from  the  second  degree  being,  that  tiie  first  requires 
for  its  commission  the  specific  intent  to  kill.  And  the  courts 
hold,  that,  where  the  prisoner  is  shown  to  have  been  so 
drunk,  when  he  did  the  deed,  as  not  to  be  capable  of  enter- 
taining this  specific. intent,  his  offence  of  murder  is  only  in 
the  second  degree.^ 

§  303.  In  like  manner,  returning  to  the  common  law  dis- 
tinction between  murder  and  manslaughter,  there  are  circum- 
stances in  which  evidence  of  intoxication  may  properly  be 
received  to  reduce  the  homicide  to  manslaughter.  Some 
judges  seem  not  willingly  to  yield  this  point ;  *  but  the  better 


'  Reniger  f.  Fc^ossa,  PEow.  1,  19;  Beverlej'a  csae,  4  Co.  133;  United 
Stales  0.  Corceil,  2  Mason,  91,  111 ;  HaUe  v.  The  State,  II  Humph.  154 ; 
^rtle  V.  The  Stat«,  9  Humph.  G63 ;  PennBylvania  v.  McFall,  Adduon,  S35, 
267;  RexK,  Carroll,  7  Car.  &  F.  145 ;  Rck  d.  ATres.Russ.  &Ry.lM;  The 
State  V.  Bullock,  13  Ala.  41S;  The  State  v.  John,  8  Ired.  330;  Resc. 
Meakin,  7  Car.  &  F.  297;  Mercer  v.  The  SUt»,  17  Ga.  US;  People  r. 
Fuller,  2  Parker,  16;  People  v.  RobiasDa,  1  Parker,  649;  Carter  n.  The 
Slate,  12  Texas,  500;  Commonwealth  v.  Hawkins,  3  Gfaj,  463. 

'  Pirtle  f.  The  State,  9  Humph.  663  ;  Halle  u.  The  State,  11  Hamph.  154 ; 
Gnatkin  ti.  Commonwealth,  9  Leigh,  6  7S;  Swan  v.  The  State,  4  Humph. 
186;  Hie  Slate  V.  Bullock,  13  Ala.  413;  legman  p.  The  Slate,  14  Ohio, 
555;  Comwellv.  The  Sute,  Mart.  &Yerg.  147;  People  tr. Hammill,  !  Pais 
ker,  228 ;  People  v.  Robinson,  2  Parker,  235 ;  Kelly  v.  The  Slate,  S  Sm. 
&  M.  SIS.  Respecting  assaults  with  intent  to  murder,  we  shall  see  in  an- 
other chapter,  post,  §  515,  that  there  is  a.  difference  of  judicial  opinion, 
whether,  to  constitute  in  law  the  offence,  it  a  necessaiy  for  the  specific  in- 
tent to  exist ;  or  whether  it  is  sufEcient  if  there  is  an  assault  under  such  cir- 
cumstances, that  it  will  be  murder  if  death  ensues.  Where  the  fbimer  view 
is  taken,  the  doctrine  of  the  text  applies;  where  the  latter,  it  docs  not  See 
The  State  v.  Bulloch,  supra;  Reg.  o.  Cruse,  8  Car.  k  P.  541,  S46. 

>  See  Commonwealth  v.  Hawkins,  8  Gray,  463 ;  and  other  cases  cited 
ante,  g  300. 
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doctrine  is,  that  if,  for  instance,  the  question  is,  wheUier  the 
ktUing  arose  from  a  provocation  shown  to  have  been  given  at 
the  time,  or  from  previous  malice,  evidenoe  of  the  prisoner's 
having  been  too  drunk  to  carry  this  previous  malice  in  his 
heart  may  be  admitted.  And  the  consideration  is  not  to  be 
witiiheld  from  the  jury,  that  his  drunkenness  may  render  more 
weighty  the  presumption  of  bis  having  yielded  to  the  provo- 
cation rather  than  to  the  {wevious  malice ;  becanse  of  the 
fiut,  that  the  passions  of  a  dninhen  man  are  more  easily 
woueed  than  of  a  sober  one.  Thra  doctrine  differs  from  that 
untenable  one  of  drunkenness  excusing  or  palliating  either 
the  passion  or  the  malice.^  So  intoxication  sheds  light  on 
the  question,  whether  expressions  used  by  a  prisoner  sprang 


>  The  State  o.  McCante,  1  8peen,8U;  Bex  v.  Tbomfu,  7  Car.  &  F.817; 
B«xv.  Meakin,  I  Car.  &P.  297;  Haile  d. The  SUte,  11  Humph.  ISl)  KMy 
V.  The  State,  S  Sm.  &  M.  518 ;  Fearson's  case,  2  Lenin,  144 ;  S  Ureenl.  Ev. 
§  6.  But  Bee  Kex  v.  Can-oU,  7  Car.  &  F.  US,  overruling  Rex  v.  Grindey, 
1  Roaa.  Crimes,  8.  And  see  The  State  v.  John,  8  Ired.  330 ;  Pirtle  v.  The 
State,  9  Hoinpfa.  S6S ;  People  d.  Robiuson,  2  Parker,  285 ;  People  v.  Ham- 
miU,  2  Parker,  323.  In  Haile  v.  The  State,  snpra,  tke  Tenoeaee  court  ex- 
pressed the  leading  propositkuis  of  our  text,  in  langu^e  as  ftiUovs :  "  The 
priaciple  laid  down  by  the  court  is,  that,  Theo  the  question  is,  can  druukeo- 
aeas  be  taken  into  consideration  in  detennining  irhether  a  partj  he  guiltjr  c£ 
morder  in  the  aecond  degree,  the  answer  maat  be,  that  it  cannot ;  but  when 
the  question  la,  what  was  the  actual  mental  state  of  the  perpetrator  at  the 
time  the  act  was  done,  was  it  one  of  deliberation  and  premeditatiDn,  then  it 
is  competent  to  show  any  degree  of  intoxication  that  m&j  exist,  in  order 
that  the  jury  maf  judge,  in  riew  of  such  intoxication,  in  connection  with  all 
the  other  facts  and  circumstances,  whether  the  act  was  premeditatedlj  and 
deliberatelj  done.  Tlia  law  itnpUes  malice  from  the  manner  in  which  the 
killing  was  done,  or  the  weapon  with  which  the  blow  was  stricken.  In  such 
case,  it  is  marder,  though  tlie  perpetrator  was  drunk.  And  no  degree  of 
drunkenness  will  excuse  in  such  case,  nnless  bj  means  t^  dmokenness  an 
habitat  or  fixed  siadnesa  is  caused.  The  law,  in  such  cases,  does  not  seek 
to  ascertain  the  aittual  state  of  the  perpetrator's  mind ;  for,  the  fact  from 
'vhich  malice  is  impUed  having  been  proved,  the  law  presumes  its  existence, 
«)d  proof  in  opposition  to  this  presumption  is  irrelevant  and  ioadmisnble. 
Hence,  a  partjr  cannot  show  that  ha  was  so  drunk  as  not  to  be  capable  of 
entertaining  a  malicious  ieeling.  The  coucLuejon  of  law  is  aguust  him." 
Opinion  hy  Green,  J.     See  alao  an  article  in  S  Law.  Reporter,  n.  s.  533. 
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from  a  deliberate,  evil  purpose,  or  were  the  mere  idle  words 
of  a  drunken  man.^  This  evidence,  moreover,  assists  in 
determining  whether  a  defendant  acted  under  the  belief  that 
his  property  or  person  was  about  to  be  attadied.^ 


^  303.  The  law  holds  men  responsible  tor  the  Immediate 
consequences  of  their  acts,  not  usually  for  consequences  mote 
remote.  Therefore,  as  we  have  partly  seen,^  if  a  state  of 
tempoi^ry  insanity  follows  as  the  immediate  result  of  drinking 
to  intoxication;  the  man,  voluntarily  drinking,  is  criminally 
responsible  for  his  drunkenness,  and  for  what  he  does  under 
its  influence.*  But,  if  the  habit  of  drinking  has  created  a 
fixed  frenzy  or  insanity,  whether  permanent  or  intermittent ; 
as,  for  instance,  delirium  tremens;'  it  is  the  same  as  if  pro- 
duced by  any  other  cause,  excusing  the  act.*  For  whenever 
a  man  loses  his  understanding,  as  a  settled  condition,  he  ia 
entitled  to  legal  protection,  equally  whether  the  loss  is  occa- 
sioned by  his  own  misconduct,  or  by  the  dispensation  of 
providence,' 

^  304.  Writers  on  medical  jarisprudence  inform  us,  that 
drankenness,  and  indeed  other  causes,  sometimes  beget  a 
disease  called  dipsomatua,  which  overmasters  the  will  of  its 
victim,  and  irresistibly  impels  him  to  drink  to  intoxication.^ 


'  Rex  V.  Thomas,  7  Car.  &  P.  817. 
'  Uarshaira  caac,  1  Lewin,  7S. 

•  Ante,  I  298. 

•  Feople  V.  I^e,  2  Barb.  566,  S70;  United  StAtei  n.  Dmi,  5  Maron,  28; 
Cmted  Statei  v.  Clarke,  2  Crancb  C.  C.  158 ;  United  States  v.  McGIue,  1 
Curt.  C.  0.  1 ;  Bennett  c.  The  SUte,  Mart.  &  Yerg.  13S ;  Cornwell  p.  The 
State,  Mart  &  Yerg.  147 ;  Carter  v.  The  State,  12  Texas,  500. 

*  Bishop  Mar.  &  Div.  §  181 ;  United  States  c.  McGiue,  I  Cart.  C.  C.  1. 

*  United  Slates  v.  Drew,  5  Mason,  28 ;  BurroVs  case,  1  Levrin,  75 ;  BeD- 
nie's  case,  1  Levrin,  76 ;  Commonirealth  v.  Green,  1  Asbin.  289,  302 ;  United 
States  V.  Forbes,  Crabbe,658;  ComwelE  k.  The  State,  Mart.  &  Yerg.  147; 
The  Stale  n.  Dillahnnt,  3  Harring.  Del.  951. 

'  Bliss  I).  Connecticut  &  Pass.  Railroad,  24  Tt  424. 
■  Bay  Med.  Jump.  Iqaan.  3d  ed.  S  441-447. 
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If  a  case  of  this  kind  shoatd  come  before  a  conrt  safficiently 
established  in  proof,  doubtlees  the  principles  we  have  already 
considered  would  require,  that  the  party  be  not  held  crimi- 
nally for  acts  committed  while  his  mind  was  overwhelmed 
by  the  effects  of  liquor  so  talien.'  Yet  obviously  to  dtstin- 
gxiish  8uch  a  case  from  one  of  mere' inordinate  appetite  might 
be  difficult,  and  lead  judges  and  jurors  to  great  caution,  if  not 
absolute  denial  of  the  doctrine.  The  question  is  an  open 
one  in  the  law,  having  probably  received  no  judicial  dis- 


^  305.  Many  European  jurists  view  drunkenness  more  len* 
iently,  in  respect  to  crimes  committed  under  its  influence, 
than  the  common  law  regards  it.'  So  likewise  does  Paley, 
in  his  work  on  Moral  and  Political  Philosophy.^  We  need 
not  pause  to  consider  these  opinions ;  for  we  are  inquiring 
after  the  practical,  common  law  doctrines.  But  we  may  ob- 
serve, that  the  question  on  principle  really  tarns  on  another; 
namely,  whether  drunkemieaa  is  to  be  esteemed  malum  in  se, 
or  only  an  innocent  mistake.  Our  jurisprudence  deems  it 
the  former,  and  heoce  its  concluBioo.* 


■  Ante,  g  294,  298,  300. 

'  See  an  able  article  of  Frof.  Mttennaier,  traoslated  from  the  German, 
and  pabliehed  at  Edinboif^b,  as  Ko.  10  of  tbe  Cabinet  Library  of  Scarce  and 
Celebrated  Law  Tracta,  and  in  tbe  American  Jurist,  toL  23,  p.  290. 

•  Paley  Phil.  b.  4,  c.  2. 

•  Ante,  g  257,  298. 
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CHAPTER    XXIV. 


CORPORATIONS. 


^  306.  The  general  description  of  &  corporation  is,  that  it 
is  a  collection  of  persons,  or  a  single  individual,  endowed  by 
law  with  a  separate  existence  as  an  artificial  being ;  difTering 
from  a  man  in  this,  that  it  covers  only  a  part  of  his  circle  of 
action  and  responsibility.^  In  the  circle  man  it  formi  an  arc, 
of  a  few  degrees,  more  or  less,  according  to  the  terms  of  its 
charter,  or  the  act  of  its  incorporation,'  or  according  to  ito 
particular  nature  and  objects.  Can  this  artificial  being  enter- 
tain a  criminal  intent  ?  An  old  case  mentions,  that  a  corpo- 
ration as  SQch  is  not  indictable,  but  its  members  are;'  yet 
this  expression  needs  qualifications  which  do  not  appear  la 
the  report.  Some  corporations,  probably  all,  have  always 
been  held  indictable  in  respect  to  some  things. 


§  307.  "No  reason  appears  why  a  corporation,  having  by 
law  the  power  to  act,  should  not  also  have  by  law  the  power 
to  intend  to  act ;  and  mere  intentional  wrong  acting,  we  have 
seen,^  is  all  which  is  necessary  in  a  class  of  criminal  cases. 
Thus,  towns  and  parishes,  being  corporations  of  a  particular 
kind,  are  indictable  for  nuisance  in  not  repairing  the  highways 


'  Angell  &  Amea,  Corporations,  g  1,  defiao :  "  A  corporation  is  a  hody 
created  b/  law,  compoged  of  indmduaU  noitcd  under  a  common  name, 
the  members  of  nbich  succeed  each  other,  so  that  the  bodj  coDtiuues  the 
Bamo  notwithstanding  the  cbange  of  the  individuals  who  compose  it,  and  is, 
for  certain  purposes,  considered  as  a  natural  person." 

'  And  see  ante,  §57. 

*  Anonymous,  12  Mod.  950. 

•  Ante,  S  252,  SS8. 
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and  bridges  which  their  doty  requires  them  to  lepair.i  So 
also  are  railroad^  and  tnrnpike^  compaoiee.  And,  generally, 
when  the  law  casts  upon  any  corporation  an  obligation  of 
0tich  a  itatare  that  the  neglect  of  it  would  be  indictable  in  an 
individual,  the  corporation  neglecting  it  may  be  indicted.* 

^  308.  But  while  the  principle  is  univeraally  acknowledged, 
tbat  corporationa  are  thos  indictable  for  non-feasance,  there 
are  cases  Which  hold,  that  they  are  not  for  misfeasance.' 
Therefore  it  was  decided  in  Maine,  that  an  indictment  woold 
not  He  against  a  corporation  for  the  nuisance  of  erecting  a 
dam  across  a  river  ;*  and,  in  Virginia,  for  obstracting  a  bigh- 
way.T  On  the  other  hand,  in  a  recent  English  ease  in  which 
this  distinction  was  ably  and  learnedly  pressed  by  counsel, 
the  court  deemed  it  to  be  without  just  foandation ;  and  there- 
fore bel<i  an  incorporated  railway  company  liable  crimi- 
nally for  cutting  through  and  obstructing  a  highway,  by  run- 
ning its  course  in  a  line  not  conformable  to  the  act  of  its  in- 
corporation. "  Many  occurrences  may  be  easily  conceived," 
said  Denman,  C.  J.,  "  full  of  annoyance  and  danger  to  the 
public,  and  involving  blame  in  some  individual  or  corpora- 
tion, of  which  the  most  acnte  person  could  not  clearly  define 


.  >  Grant  on  Cwp.  383;  The  State  v.  Barksdale,  9  Humph.  154;  The 
State  f.  Major  and  Aldeimeii  of  SI urfireesboro',  11  Hninph.  SI7;  Bex  v. 
Hendon,  4  B.  &  Ad.  628.     See  Smoot  n.  Mayor,  24  Ala.  112. 

■  Beg.  V.  Binningbam  and  Gtoucesl«r  R^lwa7,  2  Gale  &  D.  2S6,'  9  Car.  k 
P.  469,  e  3xa.  804,  SQ.fi,  3S3. 

»  Wateribrf  and  WhttehaU  Tompike  v.  People,  9  Barb.  181. 

*  See  (liecita^DB  in  the  last  note,  alao  Grant  on  Corporationa,  !83 ;  Peo- 
ple B.  Albany,  11  Wend.  539;  Lyme  Regis  v.  Henley,  3  B.  fc  Ad.  77,  »2, 
93;  Angell  &  Amee  Corp.  |^94.  And  Bee  It^.  c.  Birmingbam  and  Glou- 
cester Railwsj,  1  Gale  and  D.  457,  6  Jur.  40. 

*  The  State  v.  Great  Works  Milling  and  Man.  Co.  SO  Maioe,  41 ;  Com- 
monwealdi  u.  Swift  Run  Gap  Turnpike,  2  Va.  Gas.  362. 

*  The  Slate  o.  Great  Works  Milling  and  Man.  Co.  aupra.  In  each  a  case, 
an  indictment  wonld  lie,  tlio  conrt  said,  agaiast  the  indiTidual  members 
acting. 

'  Commomrealth  v.  Swift  Rnn  Gap  Tompike,  supra. 
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the  cause;  or  ascribe  them  with  more  coirectn^ea  to  mere 
negligence  in  preventing  eafegiiarda,  or  to  an  act  rendeied- 
improper  by  nothing  bat  the  want  of  safeguards."  ^  This 
English  view  is  the  doctrine  also  of  the  courts  of  New 
Jersey,'  Massachusetta,^  and  Vermont;*  and  certainly  it  is 
the  best  established  in  principle. 

§  309.  Let  it  be  understood,  however,  that  not  every  act  of 
misfeasance  is  indictable  in  a  corporation  which  would  be  so 
in  an  individual.  The  act  must  come  within  the  scope  of 
corporate  duty.'  Said  Denman,  C.  J.,  in  the  case  just  cited:* 
"  Some  dicta  occur  in  the  old  cases,  *  A  corporation  cannot 
be  guilty  of  treason  or  of  felony.'  It  might  be  added,  'of 
perjury,  or  oSences  against  the  person.'^  The  court  of  com- 
mon pleas  lately  held,  that  corporations  might  be  sued  in 
trespass;  but  nobody  has  sought  to  6x  them  with  acts  of  im- 
morality. These  plainly  derive  their  character  from  the  cor- 
rupted mind  of  the  person  committing  them,  and  are  viola- 
tions of  the  social  duties  that  belong  to  men  and  subjects. 
A  corporation,  which,  as  such,  has  no  such  duties,  cannot  be 
guilty  in  these  cases ;  but  it  may  be  guilty,  as  a  body  cor- 
porate, of  commanding  acts  to  be  done  to  the  nuisance  of 
the  community  at  large."  So  it  is  said,  that  a  corporation 
cannot  be  guilty  of  an  assault,  or  riot,  or  other  crime  involv- 
ing personal  violence,  or  any  felony.^ 


'  Reg.  e.  Great  North  of  England  BaUway,  9  Q.  B.  315, 10  Jur.  7S5, 16 
Law  J.  s.  s.  M.  C.  16  ;  Rex  v.  Medley,  6  Car.  &  P.  292 ;  AsgcU  &  Amea 
Corp.  §  395.  In  England  it  ia  even  held,  that  a  corporation  majr  be  mode 
a  defendant  in  the  civil  action  for  assault  and  batteiy.  Eastero  Conndei 
Railway  v.  Broom,  6  Escb.  314,  IG  Jur.  297,  20  Law  J.  n.  s.  Esch.  196. 

■  The  State  v.  Morris  &  Essex  Railroad,  3  Zflb.  S60. 

*  Commonwealth  v.  New  Bedford  Bridge,  2  Gray,  8S9. 

<  The  State  v.  Vermont  Central  Riulroad,  1  Wms.  Vt  108. 

*  See  ante,  §  30G. 

'  Beg.  D.  Great  North  of  England  Railway,  9  Q.  B.  815,  S26. 
'  But  see  ante,  §  308,  note. 

*  Rex  V.  Birmingham  and  Gloucester  Railway,  2  Gale  &  S.  236,  9  Car.  & 
F.  469,  6  Jur.  804,  S  Q.  B.  228  ;  Orr  e.  Bank  of  United  States,  1  Ohio,  36. 
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§  310.  Though  a  corpoiation  is  indictable  for  a  particular 
VTTong,  atiil  the  individual  memben  of  it,  who  participate  in 
the  -wrong,  may  be  indictable  also  for  the  same  act.'  Bat  the 
members  and  the  ofBcers  are  not  always  so  liable,  when  the 
corporation  is."  This  matter,  however,  rests  on  principles 
sufficiently  explained  elsewhere  in  the  present  volume. 


*'  A  corporation  aggregate  of  maay  ia  inTiaible,  Immortal,  and  rests  oiil;r  in 
intendment  and  cooiideration  of  the  law.  ....  They  cannot  commit  trea- 
KJii,  nor  be  outlawed,  nor  excommunicate,  for  they  have  no  bduIs,  neither 
can  they  appear  in  perton,  but  by  aUomey-"  Case  of  Sutton's  Hospital,  tO 
Ca  if,  32  6.  See  howeTsr  a  note  to  the  last  section,  in  which  it  appean 
that  a  corporation  may  commit  assault  and  battery. 

>  Beg.  V.  Great  North  of  England  BaJlway,  9  Q.  B.  St9,  337 ;  Kane  t>. 
People,  3  Wend.  3G3;  Edge  v.  Commonwealth,  7BaiT,  275;  Eunbrotigh  f. 
The  State,  10  Humph.  97 ;  Rex  v.  Gaul,  Holt,  363.  See  also  Sloan  d.  The 
State,  8  Blackf.  861 ;  Kane  t>.  People,  S  Wend.  203 ;  Rex  v.  Kingston,  3 
East,  41. 

*  Tlie  State  v.  Bfttksdale,  9  HumpK  lit. 
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BOOK   IV. 

THE    ACT. 


CHAPTER    XXV. 

WIRT.TMTVABT    VIBWS. 

§  811.  Hatdio  considered  the  intent  necea^ary  to  consti* 
tute  a  crime,  we  now  come  to  the  act 

§  311  a.  The  doctrine,  that  the  intent  most  be  accompanied 
by  some  act,  has  already  been  mentioned.^  Thus  the  intent 
and  act  together  complete  the  crime.  Bat  these  two  c^ 
meats  in  combination,  like  physical  compoands,  exert  each  an 
ioduence  on  the  other,  aad  leceive  each  a  qaality  and  an 
accretion  from  the  other.  Therefore  oar  discussion  of  the 
act  mast  be  conducted  ndth  constant  reference  to  the  intent 

§  311  b.  In  the  present  volame  we  omit  from  our  state- 
ments of  the  law  those. expanded  explanations  of  particular 
offences  with  which  the  second  yolame  is  occupied.  But,  in 
other  respects,  the  discaesions  in  this  volume  are  designed  to 
be  full. 
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CHAPTER    XXVI. 

TEB  ACn  AJID   ISTSST  TOOBTHSR. 

§  311  c.  Ukder  this  title,  we  shall  present  only  general 
views ;  becanse  the  opemtioa  of  the  intent  and  the  act  in 
combination  is  matter  runaing  through  all  the  titles  of  the 
crimiaal  law. 

§  31S.  We  have  eeen,^  that  the  tribunals  take  notice  of 
wrongs  only  when  the  complaining  party  is  entitled  to  com- 
plain. And  he  is  so  entitled  only  when,  besides  having  an 
interest  in  the  matter,  he  has  also  suffered.  Now  the  State, 
that  complains  in  criminal  cases,'  enffers  not  from  the  imagi- 
nat^os  of  men  nntil  some  action  has  followed.  Hence  the 
mle,^  that  there  must  be  an  act,  as  well  as  an  intent,  to  con- 
stitute in  law  a  crime.*  It  is  therefore  no  offence  at  the  com- 
mon law,  to  have  in  one's  possesion  coanterfeit  coin  or 
forged  paper  or  bills  of  a  non-existing  bank,  with  intent  to 
pass  tiiem  as  good ;  or  tools  for  forging,  with  intent  to  use 
them;  or  an  obscene  libeJ,  with  intent  to  publish  it;  because 
iiie  bare  posseeaon  is  not  an  act^    But  to  procure  euch 


*  Ante,  5  8. 
VAnte,  g  1,  48. 

*  Ante,  S  229,  811 ;  post,  g  314. 

*  See,  besdeg  the  case*  cited  at  S  229,  Rex  v.  Green,  7  Car.  &  P.  156; 
Iteg.  i>.  Chapman,  1  Den.  a  C.  432,  Temp.  &  M.  90,  IS  Jur.  885  ;  Case 
of  Le  Ttgre,  3  Wash.  C.  C.  567,  572 ;  Sex  o.  Sutton,  Cae.  Temp.  Hanlv. 
354,  357,  2  Stn.  1074 ;  Seg.  o.  Turvy,  Holt,  364. 

*  Bex  V.  Sterart,  Knsa.  &  Ry.  288, 1  Russ.  Crimes,  Grea.  Ed.  48 ;  Reg. 
t>.  FultoD,  Jebb,  48;  Rex  v.  Heath,  Buss.  &  R7.  184;  Commonirealdi  i>. 
Morse,  2  Mass.  138;  Bagdale  v.B^.  Ifi-Eng.  L.  &  Eq.  980,  1  EUIs  fit  B. 
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money  or  other  things  with  the  crimioal  intent  mentioned  is 
au  offence ;  because  the  procuring  or  receiving  is  an  act^ 
This  is  a.  nice  distinction ;  yet  the  principles  of  the  common 
law  clearly  require  it.  There  are,  however,  English  and 
American  statutes,  which,  in  respect  to  particular  effences 
mentioned  in  them,  make  the  bare  possession  a  sufficient 
act;  and  possibly  some  of  the  older  of  these  English  statutes 
are  common  law  in  this  country.^  So,  at  the  common  law, 
a  possession  may  be  shown  in  evidence  against  a  prisoner  on 
a  charge  of  procuring.' 

§  313.  A  conspiring  together  of  two  or  more  *  persons  is 
sufficiently  an  act,  without  any  step  taken  in  pursnance  of 
the  conspiracy.'  Le^slative  enactments  have  modified  this 
rule  in  some  of  the  States ;  as  in  New  York,  where  the  result 
of  the  provisions  in  the  Revised  Statutes  is  stated  to  be,  that, 


435,  Dears.  U,  22  Law  J.  m.  s.  M.  C.  50, 17  Jnr.  546  ;  Tbe  State  t>.  Teony, 
1  Csr.  Law  Repos.  51 7 ;  Rex  c.  Sosanstein,  !  Car.  &  P.  414.    Bat  Bee  R^ 
V.  WUlia,  Jebb,  48,  note. 
■  Rexv.Faller,  Buss.  &R7.  308;  DugdaletuReg.  16  £ng.L.&  Eq.8S», 

1  Ellis  &  B.  43fi. 

*  See.  Rex  v.  Sutton,  Cos.  temp.  Hardw.  364,  S57,  !  Stra.  1074.  From 
the  report  of  lliis  case  in  Strange  we  should  infer,  that  a  pogsassion  a  alone 
asufficientactat  thecopuaonlaw;  and  therefore  somo  modem  writers  hare 
supposed,  tbat  the  rule  was  so  ancicntlj',  and  was  changed  hy  later  doci^ous. 
But  tbe  more  extended  report  in  Cas.  temp.  Hardw.  ut  aupra,  seems  to  put 
this  Case  on  ono  of  the  English  statutes.  As  to  what  English  statntes  are 
common  law  in  the  United  States,  see  ante,  §  11,  IS,  16. 

'  Res  D.  FuUer,  Ross.  &  Ry.  808 ;  Brown's  Case,  1  Lewin,  42. 

*  Commonwealth  v.  Maiuoii,  2  Ashm.  SI ;  The  State  v.  Tom,  2  Dev.  6«9. 
'  Commonwealtli  u.  Judd,  2  Mass.  S29,  S37  ;  Commonwealth  v.  Hbbetts, 

2  Mass.  536,  538 ;  Commonwealth  v.  Warren,  6  Mass.  74 ;  People  11.  UaQier, 

4  Wend.  229  ;  The  State  d.  Cawood,  2  Sc^w.  360;  The  SUte  v.  Buchanan, 

5  Har.  &  J.  317;  Collins  d.  Commonwealth,  3  S.&  R.220;  Morgan  e.Bliis, 
2  Mass.  Ill,  112 ;  O'ConneU  v.  S^.  11  CL  &  F.  166,  9  Jur.  26 ;  Compum- 
Fealth  V.  Eastman,  1  Cuah.  189 ;  CcHumonwealth  c.  McEisson,  8  S.  &  R. 
420;  Sydserffir.  Reg.  11  Q.  B.  245  ;  People  c.  Richardi,  1  Mich.  St6;  The 
State  u.  lUpley,  81  M^ae,  386^  Ecg.  p.  Torrj,  Holt,  361;  The  State  v. 
Nojes,  2J  Vt415. 
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"in  idl  cases,  ^cept  agreemente  to  commit  felony  upon  the 
person  of  another,  or  to  commit  aison  or  burglary,  the  indict- 
ment mast  contain  a  ebarge  of  one  or  more  overt  acts,  one 
Of  more  of  which  most  be  proved 'Qpon- the  trial  to  have  been 
done  to  effect  the  object  of  the  conspiracy." ' 

^  313  a.  Mweover  there  is  a  class  of  cases  in  wbioli  men 
are  indictable  for  what  the  law  calls  neglect.  A  neglect  iti 
not  properly  an  act,  yet  in  a  senae  it  is.  It  is  a  departure 
from  the  order  of  things  established  by  law.  It  is  a  checking 
of  action ;  or  it  is  like  the  case  of  a  man  who  stands  still 
while  the  company  to  which  he  is  attached  moves  along, 
when  we  say,  he  leaves  the  company.  On  this  principle,  a 
man  under  legal  obligation  to  remove  a  nuisance  is  indict- 
able when  be  suflers  it  to  continue.^ 

^  314.  The  doctrine  is  a  general  one,  probably  universal, 
tiiat,  in  order  to  constitnte  an  offence,  the  act  and  intent  must 
concur  in  point  of  time.^  Therefore  larceny,  composed  of  the 
act  of  treepass,  and  the  superadded  Intent  to  steal,*  is  not 
committed  when  this  trespass  and  this  intent  do  not  exist  at 
tile  precise  moment  together.'^   In  civil  jurispnidence,  we  have 


*  People  V.  Cb&ae,  16  Barb.  495,  498.  And  see  People  ii.  Mather, 
.4  Wend.  829,  259;  The  State  v.KortoD,9  Zab.  S3.  See  Vcd.  U  §  199, 
»0. 

■  ItuUanapolis  v.  Blithe,  3  Cart.  Ind.  75. 

*  See  the  aubtequeul  cases  died  to  thu  section ;  alao  The  State  v.  WiD,  I 
DeT.ft  fiat  121, 170;  BalloRk  u.  Koon,  4  Wend.  591 ;  Morse  u.  The  State, 
6  Conn.  9;  Bex  c.  Hughes,  2  Loirm,  229,  3S2, 1  Rasa.  Crimes,  Grea.  Ed. 
21 ;  Rex  d.  Smith,  fi  Car.  &  F.  107,  1  Moody,  SI4 ;  Broolu  v.  Warwick,  2 
Stark.  S89 ;  Beg. «.  Sutton,  2  Moody,  29  ;  ante,  §  269. 

•  Ante,  §  291. 

•  Beg.  V.  Preston,  8  Eng.  L.  i  Eq.  689,  2  Den.  C.  C.  S53  ;  People  v.  An- 
deraoti,  14  Jt^us.  294  ;  Pet^le  v.  Cogidl,  1  HiU,  N.  Y.  94 ;  The  State  t>. 
Fergiuon,  2  McMnllan,  502 ;  The  Slate  v.  Weeton,  9  Conn.  S27 ;  Keg.  v. 
Bilej,  14  Eng.  L.  &  Eq.  544,  Dears.  149,  17  Jur.  189;  Reg.  t>.  Glass, 
1  Den.  C.  C.  21S,  2  Car.  &  K.  89S ;  People  v.  Bayaoldn,  2  Mich.  422 ;  Long 
t>.  The  State,  1 2  Ga.  293 ;  Beg.  v.  Goodbod/,  8  Car.  &  P.  665  ;  The  State  v. 
Sraden,  2  0T«rtGS;  Kex  v.Charlewood,!  Leacb,4tli  ed.  109,  2  EaatP.C. 
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the  doctrine,  that,  when  a  man  does  a  thing  hy  permisBton  of 
law,  — not  by  license,  but  by  permission  of  law,  — and,  after 
proceeding  lawfully  a  little  way,  abuses  the  liberty  the  law 
had  given  him,  he  shall  be  deemed  a  trespasser  from  the 
beginning,  by  reason  of  this  8nbeec|nent  abuse.^  But  this 
doctrine  prevails  not  in  our  criminal  jurisprudence;  for  do 
man  is  pmiisfaable  criminally  for  what  wbb  not  criminal  when 
done ;  even  though  he  afterward  adds  either  the  act  or  the 
intent,  yet  not  the  two  together.^ 

§  315.  The  proposition,  that  the  State  will  not  pursue  a 
person  entertaining  a  wicked  intent,  until  he  does  some  act 
from  which  the  public  is  supposed  to  have  soffered,'  appar- 
ently leads  to  the  concluBioD,  that  the  act  must  in  all  cases 
be  in  its  nature  injuriowt.*  And  this  is  pariiy  so,  not  wholly; 
for  we  have  seen,'  that  there  are  circamstances  in  which  the 
act  is  sufficient  while  evil  only  in  consequence  of  the  intent 
with  which  it  was  performed.'  If  a  man,  for  example,  were 
to  go  upon  his  own  land,  and,  as  a  trial  of  skill,  discharge 
loaded  firearms  at  a  mark,  this  act  would  be  in  no  sense 
harmful;  but  if,  with  malice  aforethought,  he  aimed  his  gun 


689;  B«g.  n.  Brodu,  8  Car.  &  P.  295;  Sex  v.  Uigli,  !  E«t  F.  a  694,  1 
Lcacb,  4th  a).  411,  note;  Reg.  d.  Evans,  Car.  &  SI.  632;  The  State  d.  Smith, 
2  Tyler,  272 ;  Beg.  v.  Peters,  1  Car.  &  K.  246 ;  Rex  v.  Pope,  6  Car.  &  P. 
34G  ;  The  State  d.  Boper,  S  Dev.473;  Beg.  v.  ThriBtle,  1  Den.  C.  C.  502, 
2  Car.  &K.  842;  Resv.  Pear,  1  Leacli,  4&  ed.  212,  2  East  P.  C.6SG,  697. 
And  see  Norton  v.  The  State,  4  Misao.  461 ;  Raiuom  o.  The  Bute,  S2  Conn. 
153 ;  The  State  r.  Conwaj,  18  3Gbso.  321 ;  Bex  v.  Hollowajr,  5  Car.  &  P. 
524. 

'  Broom  Leg.  Max.  2d  ed.  221 ;  Men  v.  CroToot,  C  Wend.  506  ;  Sack- 
rider  n.  MuDooaM,  10  Johns.  253;  Hopkins  c.  Hopkins,  10  Johns.  369; 
Gates  V.  Loonabnry,  20  Johns.  427.    See  Wbeelock  tt.  Archer,  36  Tt.  880. ' 

■  The  State  v.  Moore,  12  N.  H.  42.  And  see  the  oAer  oaaas  cited  to  tUa 
section. 

*  Ante,  g  254,  note,  2S7,  312. 

*  See  a  discnsnon  of  this  ptnnt,  ante,  g  2S3  a  et  seq. 

•  Ante,  g  229,  253  a  et  seq. 

•  "  The  intent  may  make  an  act,  innocent  in  itaelf,  criminaL"  Ro  v. 
Scofield,  Cald.  397,  400,  hj  Lord  Mansfield  and  bj  BuUer,  J. 
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at  a  hamaa  being,  and  the  charge  aocidentaUy  fait  the  mark 
instead  of  the  man,  a  grave  oSeace  "would  be  committed ; 
tiiongh  the  thing  accomplished  was  in  both  the  eapposed  in- 
Btaneea  precisely  the  same.  For  it  is  a  general  principle, 
which  we  shall  discuss  separately  further  on,  that,  if  one 
attempts  to  do  a  criminal  thing  and  foils,  he  is  indictable 
for  the  attempt  When  a  man  has  done  all  he  caa  to  com- 
mit a  crime,  society,  ordicarily  but  not  uatTeraally,  steps 
in  and  punishea  him  as  though  he  had  Buoceeded,  yet  leas 
severely. 

315  a.  This  doctrine,  of  an  act  done  from  a  criminal  par- 
pose  being  indictable  when  the  act  has  not  praceeded  far 
enough  to  aeeompUsh  either  the  speci&c  thing  intended  or 
any  other  thing  in  its  nature  evil,  id  one  sufttciently  eatal> 
lished  in  ^e  law,  but  its  limits  are  not  defined.  There  is  a 
iaie  English  case,  in  which  the  judges  carry  the  doctrine  fur- 
ther than  the  mere  law  of  criminal  attempt  was  understood 
by  them  to  carry  it.  Thus  they  sustained  an  indictment  for 
nmply  i»:ocaring  dies  to  make  countecTeit  half-dollars  of  the 
eorrency  of  Peru.  The  statute  would  have  been  violated 
only  on  the  making  of  the  coin;  and  the  judges. considered, 
that  the  mere  procuring  of  the  dies  was  not  an  act  suffi- 
ciently  proximate  to  this  offencse  to  constitute  an  attempt 
Still  they  held  it  to  be  a  aufBcient  wrong  to  be  indictable. 
Said  Jervis,  C.  J.,  "  This  is  not  an  indictment  for  an  attempt 
to  commit  the  statutable  offence,  as  was  the  case  in  Regina 
V.  Williams.!  Xo  doubt,  if  that  were  the  case,  this  convic- 
tion mnst  have  failed,  for  here  there  has  been  no  direct  at- 
tempt to  coin ;  but  this  is  an  indictment  founded  on  the  crim- 
inal intent,  coupled  with  an  act  I  will  not  attempt  to  lay 
down  any  role  as  to  what  is  such  an  act  done  in  furtherance 
of  a  criminal  intent  as  will  warrant  an  indictment  for  a  mis- 
demeanor, for  I  do  not  see  &e  line  precisely  myself ;  but  it 


i>.  Winiams,  1  Den.  C.  C.  39. 
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13  not  difGcult  to  say,  that  the  act  done  in  this  case  is  one 
which  falls  within  it.  If  a  man  intends  to  commit  murder, 
the  walking  to  the  place  where  he  purposes  to  commit  it 
woald  not  be  a  sufficient  act  to  evidence  the  intent  to  make 
it  an  indictable  offence;  but  in  thia  case  no  one  can  donbt 
that  the  procuring  the  diea  and  machinery  was  necessarily 
connected  with  the  offence,  and  was  for  the  express  purpose 
of  the  offence,  and  could  be  used  for  no  other  purpose,'?  And 
Parke,  B.,  observed ;  "  Had  the  prisoner,  with  the  intent  to 
coin,  merely  gone  to  Birmingham  with  the  object  of  procur- 
ing the  dies  for  coining,  and  had  not  procured  them,  the  act, 
I  agree,  would  have  been  too  remote  from  the  criminal  pur- 
pose to  have  been  the  foundation  of  a  criminal  charge.  An 
attempt  to  commit  a  felony  i8  not  the  only  misdemeanor  con- 
nected with  it.  It  is  a  misdemeanor  to  do  any  act  sufficiently 
proximate  to  the  offence,  with  the  intent  of  committing  it 
Now,  I  do  not  Bee  for  what  lawful  purpose  the  dies  and  appa- 
ratus could  have  been  made.  The  case  of  statutory  attempts 
to  commit  felonies  is  very  different  j  there,  to  support  the  con- 
viction, proof  mnet  be  given  of  an  attempt  to  do  the  very 
criminal  act."*  Although  the  doctrine  of  this  case  is  just,  ■ 
we  may  doubt  whether  the  judges  were  right  in  denying  that 
the  act  was  to  be  deemed  an  attempt.  This,  however,  is  a 
mere  verbal  distinction,  in  no  way  affecting  the  law  itself. 

§  315  b.  If  the  reader  will  torn  forward  to  our  Diagram  of 
Crime,  presented  at  §  441,  he  will  see  in  v{h.B.i  manner  the 
author  deems  the  Indictable  ground  to  be  properly  divided. 
Yet,  dhoold  he  differ  from  the  author  in  bis  views  of  this  mat- 
ter, be  may  still  concede,  that,  in  every  case,  two  questions 
concerning  the  act  are  necessary  to  he  considered  together, 
the  solution  of  which  two  questions  will  usually  determine 

>  Reg.  c.  Roberta,  33  Eng.  L.  St  Eq.  S5J,  Dears.  5S9,  25  Law  J.  N.  8. 
ALC.  IT,  19  Jur.  1094.    The  language  of  the  judges,  quoted  in  the  text,. is 
copied  from  the  English  Law  &  Equity  report,  differing  verbally  from  the 
report  of  Dearalj.    See  also,  post,  §  323  a. 
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whether  a  common  law  indictment  will  tie.  The  first  of 
these  13,  whether  the  act  is  in  its  nature  such  as  the  crimiual 
law  takes  cognizance  of;  the  second  is,  whether,  being  sach 
in  its-  natnre,  it  has  proceeded  far  enough  for  the  law's  notice.. 
And  it  must  proceed  more  or  less  far  according  as  it  is  more 
or  less  intensely  criminal  in  nature.  These  points,  stated 
here  in  general  terms,  will  be  more  speci&cally  treated  of  as 
y/s  progress  ia  our  snbject 

§  316.  There  are  some  things  which  in  law  are  technically 
substantive  ofTences,  while  truly  they  are  in  whole  or  in 
part  attempts  only ;  and  they  fall  within  the  principle  of  at- 
tempts. If,  for  example,  a  statute  forbids  the  patting  off  oC 
a  forged  bank-note,  with  intent  to  defraud  the  bank ;  and 
one  with  this  intent  of  fraud  puts  off  such  a  note  to  an 
agent  of  the  bank,  employed,  unknown  to  him,  for  the  very 
purpose  of  detecting  offenders,  and  therefore  not  really 
imposed  upon  in  this  instance,  he  commits  the  offence ;  be- 
cause the  law  leaves  it  unimportant  to  its  constitution 
whether  a  fraud  is  perpetrated,  if  attempted,  while  the  act  of 
putting  off  is  complete.^  So  if  a  man  in  the  nigbt  time 
breaks  into  a  dwelling-house,  with  intent  to  commit  therein 
an  act  which  in  law  amounts  to  a  felony,  he  is  guilty  of 
burglary,  whether  he  succeeds  in  doing  the  act  or  not."  Per- 
jury, likewise,  appears  to  be  regarded  rather  in  the  light  of  an 
attempt,  a  corrupt  attempt  to  subvert  justice  in  a  judicial 
proceeding;  for  a  man  commits  this  offence  who  testifies  to 
what  he  believes  to  be  false,  though  it  tmrus  out  to  be  true.^ 


. '  Bex  f.  Holden,  3  Taunt.  S34,  Ruas.  &  Bjr.  151,  2  Leach,  4tli  ed.  1019. 
And  see,  as  illustrative,  Cassels  v.  The  State,  4  Terg.  149 1  Wright  v.  The 
State,  6  Tei^.  154, 

■  The  Slate  v.  Wilson,  Coze,  489 ;  Commonwealth  v.  Netrell,  T  Mass.  945 ; 
Rex  t>.  Hu^es,  1  Leach,  4tli  ed.  40S,  2  East  F.  C.  491 ;  Bex  i^  Knight,  2 
I^t  P.  C.  SID;  Anonjinoua,  DalboD,  22;  ante,  S  l(i4,  251. 

*  Rex  V.  Edwards,  2  Russ.  Crimea,  Greu.  Dd.  S9T,  and  the  athcr  authori- 
ties  there  cited;  I  Hawk.  T.  C.  Curw.  Ed.  p.  433,  §  6. 
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So  it  13  not  esftential  in  treason,  Hba.t  the  treasonable  purpose 
be  succesefol;  therefore  if  letters  to  an  enomj  are  inter- 
cepted, tbey  siaH  constitute  a  sufficient  overt  act.' 

§317.  Bat,  unlesa  a  case' comes  within  principles  like 
those  laid  down  in  the  last  few  sections,  the  doctrine  its  that 
Uie  act  itself  must  be  in  ita  own  nature  criminal,  or  ]:ffohib- 
ited  by  law ;  and  that  it  ia  not  sufficient  for  the  person,  pro- 
ceeding under  a  mistake  of  facts  or  otherwise,  to  believe  he 
ia  doing  the  evil  intended,  while  in  truth  he  is  doing  neither 
it  nOT  any  other  wrongful  thing.*  Thus,  to  constitute  a  rob- 
bery from  the  person,  if  there  is  no  violence,  actual  or  con- 
structive,^ the  party  beset  must  give  up  his  money  through 
fear;  end  when  his  feais  are  not  excited,  but  his  secret  mo- 
tive for  yielding  is  to  prosecute  the  offender,  this  crime  is  not- 
committed.*  When,  however,  th«e  is  an  assault,  such  as 
would  furnish  a  reasonable  ground  for  fear,  the  offence  of 
robbery  i»  held  to  be  complete,  though  the  person  assaulted' 
parts  with  his  money  for  the  purpose  of  apprehending  and 
bringing  to  punishment  the  wrongdoer'  In  like  manner, 
under  the  statutes  against  faHae  pretences,  it  is  not  indictable 
to  induce  one  by  lying  representatiouB  to  pay  a  debt  be  justly 
owes;  because  he  ia  not  thereby  legally  injnred.^  And  bo 
nothing  is  a  false  pretence  which  -  has  no  tendency  to,  and 
does  not,  induce  a  man  to  part  with  hiS' goods;  nuice  it 
neither  harms  nor  tends  to  harm.^ 


'  Kex  ti.  Jackson,  1  Craw£  &  Dix  C.  C.  U9.  And  eeo  Rei  v.  Gordon,  2_ 
Doug.  590 ;  1  East  P.  C.  85. 

*  And  see  ante,  §  257,  312. 

*  2  Ruas.  Crimes,  Grea.  Ed.  875,  879,  891,  892. 

*  Rex  V.  Fuller,  Ruas.  &  Ry.  408 ;  Keane's  case,  2  Eaat  P.  C.  734, 2  Leach, 
4thed.  61G,  1  Russ.  Crimes,  Grea.  Ed.  690;  Rex  t>.  Jackgon,  I  Ruas.  Crimes, 
Grea.  Ed.  892,  1  East  P.  C.  Addenda  XXL 

>  Noiden's  eaae,  Foster,  129, 1  Rnsi.  Crimes,  Grea.  Ed.  860,  891,  892. 
'  People  V.  Thomas,  3  HiB,  N.  Y.  169 ;  Rex  v.  Williams,  7  Car.  8c  P.  354. 
'  Commonwoalth  v.  Davidson,  1  Cush.  33 ;  Rex  v.  Dale,  7  Car.  &  F.  3fi2 ; 
The  State  v.  Little,  1  K.  H.  257,  259.- 
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^  318.  Even  in  treason,  which  we  have  seen  ^  is  an  offence 
ia  the  natore  of  an  attempt,  if  a  man  intending  to  go  ovei 
to  the  enemy  miBtakes  some  troopa  of  hia  own  country  for 
the  enemy's,  and  goes  to  them,  he  does  not  become  thereby  a 
traitor."  So,  under  the  English  statutes  against  stealing-let- 
ters from  the  post-office,  which  statutes  are  construed  as 
applying  only  to  letters  deposited  in  the  ordinary  way,  if  a 
letter  is  dropped  in  for  the  purpose  of  detecting  a  suspected 
carrier,  and  this  carrier  steals  it,  supposing  it  to  have  come  in 
ibe  usD&l  course,  he  is  not  guilty.^  And  it  appears,  that, 
where  a  party  Is  justified  in  resisting  an  officer,  on  the  ground 
of  the  officer's  being  without  a  warrant,  or  having  only  an 
imperfect  one,  his  justification  is  effectual  equally  whether  he 
knew  of  the  omission  or  not.*  Likewise  the  criminal  offence 
<rf  perjury  cannot  be  committed  when  the  proceedings  in 
conrt,  concerning  which  the  false  oath  is  taken,  have  no  legal 
validity,  but  are  simply  void.^  Illustzations  of  this  principle 
might  be  multiplied  indefinitely. 

§  319.  There  is  a  late  English  case  in  which  the  defendant, 
a  constable,  was  indicted  under  the  statute  for  shooting  at  a 
man,  with  intent  to  do  him  grievous  bodily  harm.  Accord- 
ing to  the  evidence,  the  constable,  being  employed  to  guard 
a  copse,  found  the  man  wrongfully  carrying  wood  from  it, 
and  for  this  attempted  to  arrest  him.  But  the  man  refused 
to  stop  on  demand ;  and  so  the  constable  fired  at  him,  as 
nich  officer  is  in  these  circumstances  authorized  to  do,  where 
the  offence  in  process  of  being  committed  is  a  felony,  not 
where  it  is  a  misdemeanor.  The  offence  was  in  truth  a  fel- 
ony, the  perpetrator  having  been  previously  convicted  of  the 


'  Ante,  S  916. 

*  Bespublica  v.  Malin,  1  Dall.  83. 

'  Reg.  V.  RatUbone,  2  Moody,  2*2,  Car.  i  M.  220 ;  Beg.  v.  GBrfner,  1 
Car.  &  K.  628.  As  to  tlie  statutes  of  the  United  States  on  this  subject,  see 
United  States  v.  Foye,  1  Cnrt.  C.  C.  364. 

'See  Foster,  811  etaeq.;  1  East  P.  C.  325  et  seq. 

■  Bex  V.  Coben,  1  Stark.  Sll. 
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like  act,  else  it  wonld  have  been  only  a  misdemeatior ;  but 
the  constable  did  not  know  of  the  previous  conviction;  and 
so  the  judges  held  that  he  was  liable.*  Here,  if  the  defend- 
ant had  fully  done  all  he  could  in  any  view  be  said  to  have 
attempted,  and  killed  the  transgressor,  the  killing  wonld  have 
been  legally  justifiable,  provided  he  had  been  cognizant  of  all 
the  facts ;  and  it  is  not  easy  to  see  how  ignorance  of  the  jus- 
tifying ckcumstance  could  change  the  legal  conclusion ;  yet 
possibly  this  decision  rests  on  some  good  reason  not  ap- 
parent in  the  report.  If  one  should  go  out  and  take  the  life 
of  a  wild  monster,  believed  by  him  to  be  human,  bat  a  sci* 
entiHc  examination  should  disclose  that  it  was  not,  —  would 
he  be  guilty  of  murder?  No  lawyer  probably  would  bo 
hold." 

^  319  n.  These  views  of  the  act  and  intent  in  combinalioa 
present  the  general  doctrine  only.  Much  reflection  on  this 
subject  is  required  of  him  who  wonld  thoroughly  master  onr 
criminal  law.  At  the  same  time,  these  general  views  indi- 
cate the  points  to  which  the  attention  of  the  inquirer  ia  to  be 
directed  in  each  particular  instance.  Let  us  now  proceed  to 
matters  relating  mainly  to  the  act  alone. 


>  Reg.  V.  Badson,  2  Den.  C.  C.  85,  Temp.  &  %f.  38S,  14  Jar.  1031,  1 
Eng.  L.  U  £q.  fi66. 

*  And  Bee,  for  Jnrther  iUusMtiTe  matter.  Rex  v.  &Aj,  T  Car.  &  P.  140 ; 
Beg.  V.  James,  2  Deo.  C.  C.  1, 12,  note ;  Rex  v.  LoTel,  2  Mood/  k  B.  99. 
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CHAPTER    XXVIL 

MAGNITUDB  07  THB  ACT. 

319  b.  In  the  entire  range  of  subjects  treated  of  In  this 
volame,  no  one  is  attended  with  bo  much  practical  difficulty 
aa  the  present.  There  undoubtedly  are  lawyers  and  judges 
who  will  even  deny  in  words,  that  any  consideration  is  to  be 
given  to  the  magnitude  of  the  act,  or  to  the  amount  of  evil  it 
is  calculated  to  produce,  only  to  its  nature ;  but  there  is  no 
man,  lawyer,  judge,  or  juror,  whose  conduct  in  the  trial  of  a 
criminal  case  will  not  show,  that  truly  his  mind  assents  to  the 
general  doctrine  to  be  stated  in  this  chapter,  though  be  may 
be  uncongcioaa  of  the  fact  himself. 

§  320.  We  have  already  bad  occasion  to  aJlude  to  the  doc- 
trine, that  the  law  does  not  take  notice  of  small  things ; '  and 
this  doctrine  will  he  mentioned  many  times  more  in  the  sub- 
sequent pages.^  De  minimis  non  curat  lex,  "  the  law  does  not 
concern  itself  about  triilcs,"  ^  is  an  old  and  familiar  maxim, 
which,  standing  in  the  foremost  rank  of  legal  maxims,  con- 
trols every  department  of  our  jurisprudence,  civil  end  criminal. 
From  the  same  root  have  sprung  up  around  it  other  infetior 
maxims ;  one  of  which,  very  considerable  in  its  influence,  is, 
—  Injure  rumremota  causa  sed  proximo  spectatur,  "in  law  the 
immediate  and  not  the  remote  cause  of  any  event  is  regard- 
ed."*   It  seems  to  have  been  supposed,^  that  at  least  this 


■  Aate,$S,  6,  8,  226,  235,  257,  239,  264,  271,288,  290,  292,  S03. 

■  Post,  g  350,  3S6,  429,  443,  444,  463,  479,  484,  320,  523,  526. 
>  Broom  I^g.  Max.  2d  ed.  105. 

*  Broom  Leg.  Max.  2d  ed.  165. 

*  Broom  Leg.  Max.  2d  ed.  170. 
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latter  maxim  does  not  prevail  in  the  criminal  law;  yet  an 
exact  examination  will  show  us  that  it  does,*  though,  aa  with 
other  maxims,  attempts  have  been  made  to  apply  it  where  it 
is  not  applicable.  The  true  view  plainly  is,  that,  while  both 
these  maxims  are  to  be  regarded  as  enunciations  of  real  wis- 
dom from  wise  men,  they  are  to  be  applied  with  such  restric- 
tions and  limitations  aa  the  other  principles  of  the  criminal 
law  combining  with  them  require. 

5  321.  Let  na  see  a  little  how  the  doctrine,  that  the  thing 
done  must  be  of  sufficient  magnitude,  is  practically  applied. 
Paley  obaerves,  that  an  act  is  followed  by  two  classes  of  con- 
sequences,—  particular  and  genera!.  "The  particular  bad 
consequence  of  an  action,"  he  adds,  "  ia  the  mischief  which 
that  single  action  directly  and  immediately  occasions.  The 
genera!  bad  consequence  ia  the  violation  of  some  necessary 
or  useful  general  rule."*  Now  the  criminal  law  looks  more 
to  general  cohaequencea  than  to  particular.  And  if  a  man 
should  steal,  for  example,  a  thing  of  small  value,  he  would  as 
essentially  violate  a  rule  necessary  tn  the  good  order  of  society, 
as  if  its  value  weie  great  It  is  therefore  held,  that  an  indict- 
ment for  larceny  may  be  maintained,  though  the  thing  taken 
is  worth  never  so  little,  less  than  the  smallest  coin  or  denom- 
ination of  money  known  to  the  law.'  And  so  in  arson  and 
other  like  criminal  burnings,  if  any  of  the  fibres  of  the  wood 
are  wasted  by  fire,  it  is  immaterial  how  small  is  the  quantity 
consumed.*  Therefore  in  cases  of  this  kind  the  doctrine  under 
consideration  does  not  apply.^ 


I  Ante,  §  SOS ;  1  East  P.  C.  !65  ;  The  State  v.  EnottB,  2  Speen,  692. 

■  PRley  Phil.  b.  2,  c.  6. 

»  Reg.  V.  Morris,  9  Car.  &  P.  349 ;  E^.  v.  Perry,  1  Car.  &  K.  725, 1  Den. 
C.  C.  69 ;  Rei  v.  Bingley,  5  Car.  ».  P.  602  ;  People  v.  Wiley,  3  Hill,  N.  T. 
194.  See  also  The  StAte  v.  Slack,  1  Bailey,  330 ;  Payne  c.  People,  6  Johua. 
103 ;  People  v.  LoomiB,  4  Denlo,  380 ;  Rex  v.  Vyie,  X  Moody,  218 ;  Wikon 
V.  The  Stale,  1  Port  118. 

•  The  State  t.  Mitchell,  6  Ired.  330 ;  ante,  §  188. 

*  And  see  Seneca  Road  «.  Albany  and  Rochester  Jlailroad,  5  Hill,  N.  Y. 
170. 
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.  §  323.  But  where,  taking  alike  the  general  and  partjcnlar 
coDseqaencep  into  view,  in  both  aspecte  the  evil  ie  amall; 
thoogb  the  act  is  euch  as  an  enlightened  conscience  woidd 
notice  and  avoid,  and  the  divine  diepleasnre  is  [sesumed  to 
follow ;  the  law  will  not  pnnish  the  act  as  criminal.  How 
intense  the  evil  mnst  be,  is  one  of  the  principal  qQestions 
lying  before  ns  in  these  commentaries;  and  it  could  only  be 
fully  answered  on  an  examination  of  all  supposable  circum- 
stances of  human  wrong  doing,  in  the  light  of  the  adjndi- 
cations  of  the  courts.  Frequently,  in  the  pro^^ess  of  society, 
the  legislative  body,  deeming  the  oourts  to  have  gone  not  far 
enough ;  or  deeming,  that,  in  consequence  of  changes,  a  wider 
judicial  cognizance  over  some '  particular  species  of  wrong  is 
necessary  in  the  futnre ;  creates,  by  etatote,  what  is  called  a 
new  offence.  And  under  a  {N-evioas  title  we  saw,  that  this 
new  o&oce  is  to  be  deemed  a  mere  added  part  of  the  general 
system  of  laws  into  which  it  is  introduced,  to  be  shaped  into 
uoiform  proportions  with  the  rest' 

§  323.  We  may  here  also  notice  in  general  terms,  what 
will  be  more  particularly  bionght  to  light  in  subsequent 
pages,  that,  when  the  law  has  defined  a  specific  offence,  the 
act  of  one,  to  be  criminal  in  respect  of  it,  must  be  greater  or 
lees  in  magnitude,  or  nearer  or  less  near,  according  as  the 
ofieoce  itself  is  of  greater  or  less  enormity.^  Treason,  for  ex- 
ample, is  the  highest  crime  known  to  the  law;  and,  when 
it  is  committed  by  levying  war,  those  who  perform  very 
minute  acts,  and  very  remote  from  the  scene  of  operations, 
are  guilty  of  the  full  offence.^  And  if  a  man  takes  no  part, 
even  remote,  in  an  act  of  treason,  but  knows  that  such  act 
has  been  committed  by  another,  and  does  not  disclose  the 
foct,  he  becomes  by  this  omisdon  of  duty  guilty  of  a^  in- 


'  Ante,  j  75,  76. 

■  Pott,  S  448, 444.    And  we  ante,  §  815  b. 

'  Ex  p&rte  BoUman,  i  Cnmoh,  15.    And  see  Edeq  Feval  Law,  Sd  ed. 
117,116. 
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ferior  crime,  called  misprision  of  treason.^  Bnt,  desceiidtng 
from  treason  to  roisdemeanorB  of  a  very  low  gr^e ;  the  man 
wbo  does  some  remote  action,  oi  encourages  another,  toward 
the  commission  of  a  mifidemeanor  of  this  sort;  or  even  stands 
by  while  another,  whom  he  arges  on,  does  it ;  is  not  panish- 
able.^  Between  these  extreme  points  are  nmnerous  shades 
and  degrees,  seen  best  as  we  proceed  with  our  main  disoos* 


^  334.  So  likewise,  to  present  a  somewhat  different  iUns* 
tration,  where  the  owners  of  the  soil  adjoining  a  harbor  were 
indicted  for  a  nnieance  in  erecting  planks  in  it;  and  the  jary 
found  specially,  that,  "  by  the  defendant's  works  tbe  harbor 
is  in  some  extreme  cases  rendered  less  secure," — the  coTirt 
adjudged,  that  no  offence  was  established ;  for  "  no  person 
can  be  made  criminally  Teeponsible  for  consequences  so 
slight  and  nncertain  and  rare  as  are  stated  in  this  verdict  to 
result  from  the  works."*  And  in  felonious  homicide,  the 
provocation  under  which  a  fatal  blow  is  given  must  be  suf- 
ficient in  de^ee,  in  order  to  reduce  the  killing  to  man- 
slaughter.* These  illustrations,  which  might  be  added  to' 
indefinitely,  show  the  general  scope  of  the  rule. 

^  334  a.  A  general  view  of  the  doctrine  of  this  chapter  is 
the  following :  Inasmuch  as  tbe  tribunals  neither  take  cog- 
nizance of  all  moral  wrong,  nor  punish  every  act  remotely 


>  I  East  P.  C.  139, 140 ;  Eden  Penal  Law,  3d  ed.  202. 

*  CommODiTcalth  e>.  Willard,  32  Pick.  476  ;  O'BlenDls  v.  The  Slate,  IS 
Misso.  311.  And  see  The  St&te  f.  Brady,  9  Uumph.  74;  Rex  v.  Solegvard, 
Andr.  231,  235  ;  The  State  v.  C^oub,  9  Dey.  472 ;  The  St«te  v.  Goode,  1 
Uawki,  463 ;  Aiion7inon&,  March,  ftS.  P^-  ISS. 

*  Rex  V.  Tindall,  1  Ncv.  &  F.  719,  S  A.  ft  E.  143. 

*  1  East  P.  C.  SS4 ;  R«x  v.  Ljnch,  S  Car.  &  P.  324.    And  see  ante,  §  !3S. 

*  See  Beg.  v.  Fhillipot,  20  Eag.  L.  &  Eq.  691.  In  a  Scotch  case,  a  charge 
of  culpable  bofnicide  was  abandoned,  auder  direction  of  the  court,  becaiue 
■of  the  small  dc^;Tee  of  blame  attributable  to  the  defendant   Matheson'i  case, 

1  Swinton,  G93. 
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iDJariona  to  the  comninaity,  the  evil  of  each  act  must  be 
meuaied  in  jtwo  ways,  to  determine  wheth^  the  coorte  shall 
pnnae  it  by  iodictmeflt  One  way  is  to  consider  the  nature 
of  the  act,  and  the  other  way  is  to  consider  its  magnitnde. 
And  that  the  magoitade  of  the  act,  aa  well  as  its  nature,  must 
bare  an  inflnenoe  on  the  tribunals,  results  from  the  plainest 
principles  of  reason  and  justice.  For  if  it  had  not,  then 
wonld  the  courts  undertake  to  exercise,  in  one  direction,  the 
full  supervision  of  the  Deity  over  human  beings.  Indeed  the 
)m)position  is  too  obvious  in  its  enanciation  to  make  justi- 
fiable any  extended  elucidation  of  it.  Its  application,  how- 
ever, a  neceraarily  attended  with  difficulty ;  yet  with  no 
difficulty  comparable  with  what  would  follow  ita  practical 
rejection,  which  would  lead  to  the  utter  impossibility  of 
admioiatering  at  all  the  law  in  multitudes  of  cases. 
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CHAPTER  XXVIIL 

AS   COMCERNS  THS  PUBUC. 

§  324  h.  In  all  criminal  matters,  the  poblic,  under  the 
name  of  King,  Queen,  State,  CommonweEilth,  People,  or  the 
like,  ia  the  party  complaining.  And  from  thia  proposition 
the  inference  ia  dedncible,  that  the  public  must  suffer  an 
injury,  in  order  for  the  individual  to  be  guilty  of  a  crime. 
How  far  this  is  so,  ia  now  to  be  considered. 

\  325.  The  true  doctrine  on  thia  subject  ia,  that  either  the 
act  must  be  in  its  nattire  injurious  to  the  public  at  large,  in 
distinction  from  individuals ;  or  else  it  must  be  a  wrong  to 
individuals,  of  a  nature  which  the  public  takes  notice  of  aa 
done  against  itself.^  The  books  are  full  of  expressions  going 
further  than  this  statement,  to  the  effect,  that  in  all  cases  the 
act  must  be  a  pnbllc  wrong  in  distinction  from  a  private. 
But  clearly  such  expressions  arise  from  misapprehension; 
for,  to  illuatrate,  nothing  can  be  more  purely  and  exclusively 
a  tort  against  the  individual  alone  than  a  simple  larceny, 
where  there  is  no  breach  of  the  peace;  no  public  loss  of 
property,  since  it  only  changes  hands ;  no  open  immorality, 
corrupting  the  minds  of  the  young;  no  person  in  any  way 
affected  bnt  be  who  takes,  and  he  who  loses,  the  thing  stolen. 
And,  as  in  larceny,  so  in  many  other  crimes. 

\  325  a.  In  sections  further  on  '  we  shall  consider,  how 
many  must  be  prejudiced  by  an  act  to  render  it  criminal  as 


'  S«e  wtte,  g  I,  43,  328,  S94,  note,  Sfi7. 
■  Poet,  g  3S3  et  seq. 
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against  the  public,  by  reason  of  the  nnmbere.  But  the 
greater  difficulty  is  to  know  when  the  public  esteems  itself 
wronged  in  the  wrong  saffered  by  an  individual,  to  make  the 
act  indictable  on  this*  other  ground.  The  idea  found  so  often 
in  the  books,  that  no  class  of  cases  comes  within  this  latter 
principle,  bnt  that  every  indictable  offence  is  such  on  the 
ground  of  injury  directly  to  the  public,  has  exerted  a  mis- 
chievous influence  upon  the  harmony  of  legal  expression, 
and  tended  greatly  to  confuse  concerning  the  law  itself.  ' 

§  326.  In  the  establishment  of  judicial  tribunals,  the  gor- 
ernnieat  has  indeed  provided  for  the  enforcement  of  private 
claims,  by  citizen  against  citizen.  It  simply  permits,  in  these 
cases,  suitors  to  proceed  at  will,  interfering  not  with  them, 
only  to  keep  them  within  the  bounds  of  legal  right.  The 
court  with  its  officers  is  their  mere  servant  This  is  the  civil 
function  of  the  judicial  department  of  the  government. 
Then  in  respect  of  offences  directly  against  the  public,  the 
government  discharges  its  duty  to  ihp  public  iu  prosecuting 
them  in  its  own  name.  This  is  a  part  of  its  criminal  func- 
tions. But,  beyond  this,  the  inhabitants  of  the  country  have 
individually  a  claim  to  be  protected,  to  a  certain  extent,  in 
quietly  pursuing  their  own  private  affairs.  And  when  they 
are  molested,  the  act  of  molestation  becomes  an  indignity 
cast  on  the  government  itself,  and  an  injury  therefore  to  the 
whole  people ;  on  which  ground  the  act  is  indictable.  This 
constitutes  the  remaining  part  of  the  criminal  functions  of 
the  judicial  department  of  the  government  In  a  chapter 
further  on,  will  be  considered  the  protection  thus  given  to  the 
individual  citizen  by  the  criminal  common  law. 
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CHAPTER    XXIX. 

CrVIIi  AND   CKBUNAL  TOOETHER. 

§  337.  Tee  foregoing  sections  disclose  the  general  doc- 
trine, that  civil  and  criminal  suits  are  diverse  in  their  natures 
and  objects.  Therefore  a  man  may  carry  on  his  civil  suit  for 
the  redress  of  a  wrong  done  him  in  a  matter  criminal  in  its 
Jiatare  also,  irrespective  of  the  criminal  prosecution  ;  for  both 
may  proceed  simultaneously.'  Thus  an  action  for  assault 
«nd  battery,'  or  for  the  recovery  of  damage  done  by  a  com- 
mon nuisance,'  may  go  on  at  the  same  time  with  the  indict- 
ment. In  the  case  of  the  common  nuisance,  the  plaintiff 
must  have  Buffered  some  special  injury,  not  merely  have  par- 
taken with  the  public  at  large  in  what  equally  affects  alL* 


'  12  Co.  128 ;  Bbusinganie  v.  Glaves,  e  B.  Monr.  38 ;  Harrison  v.  dales, 
■3  Litt  194;  Wheatley  v.  Thorn,  33  Mims.  62;  Kennedy  v.  McArtbar,  9 
Ala.  191 ;  The  State  v.  Stein,  1  mch.  IS9 ;  Drake  ■>.  Lowell,  18  Met  S9!  ; 
Sex'v.  SpiUer,  3  Show.  207 ;  Reg.  v.  Beit,  6  Mod.  138 ;  Rex  r.  Stanton,  3 
Show.  30 ;  Foster  v.  Common  wealth,  8  Watts  &  S,  77 ;  Simpson  v.  Ilie 
State,  10  Yerg.  525 ;  Thayer  v.  Boyle,  30  Mtune,  475  ;  The  State  u.  Rowley, 
12  Conn.  101 ;  Shields  v.  Tongc,  15  Ga.  349.  See  Bortwick  v.  Lewis,  3 
Day,  447 ;  Hyatt  v.  Wood,  4  Johns.  150. 

•  Jones  tr.  Clay,  I  B,  &  P.  191. 

•  Burrows  V.  Pixley,  I  Boot,  362 ;  United  States  v.  New  Bedford  Bridge, 
1  Woodb.  &  M.  401 ;  Allen  v.  Lyon,  2  Root,  213  ;  Abbott  o.  Mills,  3  Vt 
Ji21,  629 ;  Commiswonere  v.  White  Water  Valley  Canal,  2  Cart.  Ind.  162. 
And  see  Nichols  v.  Fixly,  I  Root,  129. 

•  Lowf.  Knowlton,  2GMiune,  128;  Baxter  u.  Winooski  Turnpike,  83  Vt 
114 ;  Carey  u.  Bnmks,  1  HiU,  8.  C.  3ES ;  Stot^n  t>.  Faxon,  19  Kck.  147 ; 
Bardea  v.  Crocker,  10  Pick.  983 ;  Harrison  n.  Sterrett,  4  Har.  &  McH.S40; 
Hart  V.  Basset,  T.  Jones,  158;  Chichester  v.  Lethridge,  Willes,  71,  73; 
Bow  V.  Miles,  4  M.  &  S.  101 ;  Cole  v.  Sprowl,  35  Maine,  iSl. 
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St^that-,  "  if  A.  dig  a  trench  across  the  highway,  this  13  tlie 
subject  of  an  indictment ;  but,  if  B.  fall  ioto  it  and  sastain  a 
damage,  then  the  particular  damage  thaa  sustained  will  sup- 
port an  action."  *  The  particular  damage,  however,  need 
not  be  direct,  according  to  the  better  opinion ;  but  if  it  is  con- 
sequential it  is  sufficient,  while  it  must  accrue  specially  to 
.  tiie  individual  suing.* 

^  328.  Yet  courts,  when  called  upon  for  a  favor,  as  to 
giant  a  criminal  information  to  a  private  individual  injured 
by  an  assault  and  battery,  will  usually,  not  always,  refuse,  if 
tbe  applicant  has  pending  for  the  same  thing  a  civil  suit, 
unless  be  will  waive  this  suit^  On  the  other  band,  a  prosecu- 
tion by  indictment,  which  proceeds  as  a  matter  of  right,  and 
a  dv'il  prosecution,  may  go  on,  as  already  observed,  simul- 
taneously.* If  the  defendant  has  already  borne  tbe  fuU  pen- 
alty criminally,  he  cannot,  when  sued  civilly,  show  this  fact 
either  in  bar,  or  in  mitigation  of  damages.'     In  an  Englisb 


■  Broom  Leg.  Max.  !d  ed.  156 ;  Ashby  e.  White,  2  Ld.  Bajjn.  936,  955. 

■  Baxter  o.  WiiuxMki  Tnrnpike,  3S  VL  114;  Lannng  r.  Sinitli,!  Wand. 
9  ;  StetsoD  V.  Faxon,  19  Pick.  147 ;  Wilkea  v.  Hungerford  Market,  2  Biug. 
N,  C.  281,  293;  Bom  v.  Groves,  6  Scott  N.  R.  64S,  654. 

*  Bex  B.  Phillips,  Cas.  temp.  Hardw.  248  ;  Rex  v.  PicldiDg,  2  Bar.  654,  2 

Kdny.  386  ;  Rex  i-.  Sparrow,  2  T.  B.  138 ;  Ex  parte ,  4  A.  &  E.  676  ; 

Bex  IT.  MahoD,  4  A.  &  E.  575.  See.  as  illustrating  the  principle,  R^.  e. 
Marshall,  4  Ellis  &  B.  475,  24  Law  J.  x.  a.  Q.  B.  424,  30  Eog.  L.  &  Eq.. 
204. 

*  Jones  D.  Clay,  1  B.  &  P.  191 ;  The  State  v.  Frost,  1  Brov.  386.  Contra, 
TheStatep-Blyth,  lBay,166j  RexB.  Rhodes,  2  Stra.  703.  Whether  the 
court,  as  a  matter  of  discretion,  will  continue  one  of  the  cases,  and  which 
one,  until  the  other  it  di^ioaed  of,  depends  on  the  circumstances,  on  the 
nsage  of  the  tribunal,  and  on  tbe  view  the  individual  judge  may  take  of  the 
policy  best  pnxnoliTe  of  justice.  See  Commonwealth  e.  Elliott,  2  Mass.  372; 
Commonwealth  D.  Bliss,  1  Mass.  32;  People  u.  The  Judges,  13  Johns.  85; 
AnoDymona,  1  Kd.  69  ;  Bex  v.  Ashbunt,  8  Car.  &  P.  50;  PeddeU  v.  Bat- 
ter, 8  Car.  &  P.  337,  340;  Wakley  v.  Cook,  11  Jur.  377,  16  Law  J.  m.  8. 
Exch.  225. 

'  JetTeTBon  v.  Adams,  4  Barring.  Del  321 ;  Wheatley  o.  Thorn,  23  Miasia.. 
62;  Story  v.  Hammond,  4  Ohio,  37G. 
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case,  however,  it  appearing  that  the  plaintiff  had  not  o|}]y 
prosecuted  the  defendant  to  coavictioo  criminally,  but  had 
received  also,  on  a  certificate  of  the  judge,  a  porttoii  of  the 
fine,  —  Lord  Tenterden  directed,  that  he  recover  no  more 
than  nominal  damages  of  one  f^hing,  and  reprimanded  the 
attorney  for  undertaking  the  cause.'  In  a  like  Bpirit,the  legis- 
lation of  some  of  the  States  has  abridged  the  right  of  double  . 
prosecution.^ 

§  329.  When  the  doctrine  of  the  last  two  sections  is  ap- 
plied to  those  more  aggravated  ofiences  known  aa  felonies, 
it  cornea  into  contact  with  other  doctrines  which  seem  to 
create  a  partial  exception  to  this  one.  Concerning  those, 
other  doctrines,  and  concerning  the  exception  itself,  there  is 
not  entire  harmony  of  judicial  opinion,  but  the  matter  may 
be  stated  as  follows :  A  man  who  carries  on  a  civil  suit  most 
himself  be  worthy,  expressed  sometimes  by  the  phrase  that 
he  must  come  into  court  with  clean  hands;  that  is,  he  must 
be  free  from  blame  in  the  thing  about  which  he  complains;' 
or,  in  the  words  of  Lord  Kenyon,  "  must  show  that  he  stands 
on  a  fair  ground  when  he  calls  on  a  court  of  justice  to  ad- 
minister relief  to  him."  *  Now  the  law  deems  it  the  duty  of 
all  good  citizens  to  prosecute  crimes,  especially  crimes  of  the 
more  aggravated  nature ;  and  therefore  makes  it  indictable  to 
compound  them,  whether  treason,  felony,  or  misdemeanor,' 
as  will  be  more  fully  explained  in  a  subsequent  chapter.  A 
mere  neglect  to  prosecute,  of  course  stands  further  removed 
from  the  principal  offence,  and  therefore  is  less  reprehensible. 


■  Jacka  It.  Bell,  3  Car.  &  P.  916. 

■  The  State  ».  St«in,  1  Rich.  189.  As  to  England,  see  Harding  v.  King, 
e  Car.  &  P.  437 ;  Skuse  v.  Pavii,  2  Per.  &  D.  550, 10  A.  &  E.  6S6,  7  DowL 
P.  C.  774. 

'  Ante,  S  a. 

<  Booth  V.  Hodgson,  G  T.  R.  405, 409. 

•  Commonvealth  v.  Pease,  16  Man.  91  ;  Jonea  ft.  lUce,  16  Pick.  440 ;  Bell 
p.  Wood,  1  Bay,  249 ;  MaUocks  v.  Owen,  6  Vt.  42 ;  Plnmer  v.  Smith,  5  N. 
H.  553 ;  Cameron  u.  McFarland,  2  Car.  Law  Repos.  415 ;  Corlef  i>.  Wil- 
liams, 1  Bailey,  5BS;  Hincsburgh  v.  Sumner,  9  Tt  23. 
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"Where  the  principal  offeace  ia  only  a  misdemeancv,  which  is 
below  a  felony,  the  law,  following  the  rule  of  not  regaiding 
nnali  things,'  takea  no  notice  of  the  rimple  neglect  Bat 
where  it  is  fielony,  the  neglect  to  prosecute  the  felon  or  dis- 
cover his  offence  to  the  magistrate  beeomea  an  indictable 
misdemeanor,  known  aa  miBprisioa  of  felony .^  If  therefore  a 
man  bringa  another  into  court  to  answer  in  a  civil  cause, 
alleging  something  done  by  the  other  to  his  injui;,  and  the 
thing  done  amounts  to  felony,  he  shows  bis  own  gailt  in  the 
aame  matter,  unless  he  shows  also,  that  he  has  exerted  hrm- 
aelf  to  bring  the  felon  to  justice.  Even  if  the  law  were  less 
severe,  and  did  not  hold  this  neglect  absolutely  indictable,— 
Btill  such  a  plaintiff  would  not  stand  in  court  "on  a  feir 
ground,"  with  clean  hands;  and  the  defendant,  in  availing 
himself  of  the  objection,  could  not  be  said  to  take  advantage 
of  hia  own  wrong,  but  of  the  piaintifi^s.  Therefore,  when 
one  has  anffered  from  a  felony,  be  cannot  maintain  against 
the  felon  a  civil  action  for  tbe  particular  injury,  until  he  has 
first  discharged  hia  duty  to  the  public  in  carrying  on,  at  least 
setting  on  foot,  a  criminal  prosecution  for  the  public  wrong. 
If  the  felon  la  either  convicted ;  or,  without  the  plaintifTa 
fault  Qt  collusion,  acquitted ;  or  if  the  plaintiff  has  presented 
to  the  grand-jary  a  bill  which  was  thrown  ont,  —  this  is  suffi- 
cient, and  he  may  then  maintain  the  action." 


■  Ante,  §  820,  S23. 

'SInrt.  139et8eq.;  1  Hale  P.  C.  872,  374;  I  Ross.  Crimee,  Grea.  Ed. 
45,  131 ;  AnoiiTmoug,  Sir  F.  Moore,  8 ;  1  Uayii..  P.  C.  Gth  ed.  c.  59 ;  4 
Bl  Com.  121.  The  reader  -will  find  this  matter  more  tallj  unfolded  in  a 
Bobsequent  chapter. 

•  Higgins  V.  Butcher,  Telv.  Met  Ed.  8fl  and  note ;  1  Hale  P.  C.  64G ; 
Crosb}'  V.  Leng,  12  East,  409,  and  tbe  caaeB  there  cited;  Golighlly  v.  Rey- 
nolds, Lofft,  88,  90 ;  White  v.  Fort,  3  Hawks,  2S1  ;  Belknap  v.  Mllliken,  23 
Mjune,  381 ;  Foster  v.  Tucker,  3  Greenl.  458 ;  Moigan  b.  Rhodes,  1  Stew. 
70;  McGrew  v.  Cato,  Minor,  8 ;  Bank  o.  Flanders,  4  N.  H.  239;  Crowell  v. 
Merrick,  19  Maine,  392;  Broom  Leg.  Max.  2d  ed.  ISO,  IGO;  Patton  v. 
Freeman,  Coxe,  US,  and  the  reporter's  note;  Morton  v.  Bradlej',  27  Ala. 
640.  It  ia  also  said  in  Coke's  Reports:  "  The  law  has  imposed  this  pcnalt}- 
«i  the  owner  [of  stolen  goods],  that,  if  die  thief  by  his  iudustry  and  fresh 
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^  330.  The  same  principle  applies,  where  one  proceeds 
against  a  criminal  third  person,  to  whom  the  thief  ha^  parted 
with  the  stolen  goods,  to  recover  this  property ;  for  sucb 
guilty  receiver  is  in.  law  a  felon.'  But  where  the  third  persoo 
is  innocent,  the  rule  is  otherwise.  In  the  latter  oiroam- 
stances,  although  the  plaintiff  has  neglected  to  prosecute  the 
thief,  his  neglect  does  not  attach  to  the  thing  abont  which  he 
complains ;  namely,  that  the  defendant  wrongfully  detains, 
property  to  which  the  purchase  from  the  thief  gave  him  no' 
tiUe." 

§  331.  The  court,  on  the  disabling  fact  appearing  in  evi- 
dence at  the  trial,  will  nonsuit  the  plaintiff;^  though  Park, 
J.,  once  submitted  the  question  to  the  jury.* 

§  333.  In  this  country,  criminal  prosecutions  are  not  carried 
on,  as  in  England,  exclusively  by  private  individuals ;  but  we 
have  public  attorneys,  with  their  other  officers  and  assistante, 
to  represent  the  government  in  these  matters.  Still  we  have 
no  substitutes  for  the  individual  in  the  duty  of  making  dis- 
closures of  crimes  to  the  anth<Mitiee,  or  ordinarily  in  taking 
other  incipient  steps ;  but  individuals  are  perhaps  not  reqioMd 
to  go  so  far  here  as  in  England.  Yet  we  should  not  forget 
the  proposition  ab%ady  discnsaed,^  that  a  statute  in  affirma- 

rait  be  not  ott^nted  at  hu  Bait  («cil.  in  appeal  of  the  Mise  relony),  he  abatl 
for  his  default  lose  &11  his  goodi  nhicb  the  thief  at  the  time  of  hia  flight 
waived.  But  if  the  thief  has  them  not  viitb  him  when  he  flies,  having  per- 
haps hid  them  (as  it  is  said),  lliere  no  default  can  be  in  the  party;  and 
therefore  thej  shall  not  be  forfeited,  for  if  he  makes  fresh  suit  af^r  notice 
of  the  felony  it  is  sufficient."  Poxley's  case,  i  Co.  149  a.  See  also  Bex  e. 
Paul,  G  Car.  &  P.  323. 

>  Uuiuoii  V.  WoodfuU,  2  Cat.  &  P.  41,  43 ;  Peaie  v.  McAloon,  1  Kerr, 
111. 

'White  V.  Spettiuge,  13  M.  &  W.  G03;  Broom  Leg.  Max.  2d  ed.  leO; 
Daroe  v.  Baldwin,  6  Uaae.  518.  But  see  Pease  v.  McAloon,  supra.  See,  as 
illustrative,  Burk  v.  Albee,  I  Wms.  Vt  190. 

*  Gimion  V.  Woodfull,  2  Car.  &  F.  41 ;  Pease  o.  McAloon.  1  Kerr,  111. 

*  Prosser  v.  Bowe,  2  Car.  &  P.  421. 

*  Ante,  §  dl,  92. 
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tive  words  is  merely  cumalatiTe,  and  takes  not  away  tiie 
prior  law  unless  repugnant  to  it;  so  that  there  may  be  doabt 
to  what  extent  these  affirmative  provisions,  to  aid  in  the 
prosecation  of  ofienders,  relieve  individnats  of  any  duty  be- 
fore recognized  in  the  law.  The  doctrine  of  this  section  in 
other  words  is,  that  perhaps,  on  priD<nple,  persons  who  in  this 
eoantry  have  snifered  from  the  felonioas  acts  of  others  need 
not  do  more  than  take  the  initiatory  steps  against  the  offend- 
era,  before  carrying  on  their  civil  sait;  yet  that  this  proposi- 
tion is  by  no  means  clear  even  on  principle,  while  the  tri- 
bnnals  seem  not  to  have  hitherto  recognized  the  distinction 
by  any  direct  decision. 

§  333.  Plain  as  -this  qaestion  seems,  thas  stated,  the 
American  courts  have  taken  almost  every  possible  view  of  it 
Id  some  of  them,  as  of  Alabama,^  and  perhaps  of  New 
Hampshire  (the  matter  being  in  the  latter  State  extremely 
doabtful),'  the  full  English  doctrine  is  held.  The  Maine  tri- 
bunal,^ apparently  sustained  by  some  early  Massachusetts 
aathoiities,*  restricted  the  rule  to  robberies  and  larcenies ;  but 
a  recent  statute  of  this  State  has  altogether  removed  the  dis- 
ability.* In  South  Carolina,^  Massachusetts,^  and  appar- 
ently Tennessee,^  the  Gnglish  doctrine  has  l>een  utterly  dis- 
carded. The  Connecticut  courts  seem  to  have  limited  it 
to  SQch  felonies  as  are  panishable  capitally ; "  and  the  Gieor- 
^a,  to  felonies  at  common  law,  in  exclusion  of  those  created 


'  Mo^D  V.  Rhodes,  1  Steir.  70 ;  McGrew  v.  Cato,  Minor,  8 ;  Morton  v. 
Bradlej,  37  Ala.  640 ;  Martin  v.  Martin,  !6  Ala.  201. 

»  Grafton  Bank  p.  Flandere,  4  N.  H.  289 ;  PettingiU  w.  lUdeout,  G  N.  H. 
454. 

'Crowell  f.  Merrick,  19  Maine,  8!>2;  fidkDapp.MillikeD,23Mfune,S81 ; 
Foster  V.  Tncker,  3  Greenl.  45S  ;  Boody  v.  Eeadng,  4  GreenL  164. 

*  Boardman  f.  Gore,  15  Mass.  331. 

*  See  reporter's  note  to  Belknap  o.  Milliken,  23  Maine,  381. 

*  Cannon  v.  Barris,  1  Hill,  S.  C.  372 ;  Robinson  v.  Cnlp,  1  Const  231, 
'  Boston  and  Worcester  Kailroad  it.  Dana,  1  Gray,  SS. 

.*  Ballew  V.  Alexander,  6  Humpb.  433.    And  see  post,  $331,  note. 
>  CroM  V.  Guthery,  2  Root,  90. 
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by  atatnte-i  In  New  Jersey,*  Vii^inia,*  North  Carolina,* 
Missouri,'  and  Texas,'  the  question  appears  to  be  in  donbt, 
with  perhaps  a  tendency  against  the  Eaglisfa  doctrine.^ 

^  334.  The  New  Hampehire  court  has  held,  that  the  party 
anflfering  from  a  felony  need  not  wait  till  the  criminal  matter 
ia  finally  disposed  of,  before  bringing  his  action ;  bat  that  it 
is  sufficient  to  delay  till  then  the  trial.^  This  distinction 
eeema  not  directly  to  conflict  with  any  common  law  author- 
ities, but  to  be  in  harmony  with  the  principle  on  which  they 
all  repose.  The  plaintiff  is  in  no  fault  while  he  is  doing  ell 
he  can,  and  as  fast  as  he  can,  in  respect  to  the  crime ;  and  no 
reason  appears  why  he  may  not  pursue  his  civil  remedy,  only 
not  pressing  his  suit  to  a  final  termination  in  advance  of  his 
public  duty. 

§  335.  The  cause  for  this  rejection  in  some  of  the  United 
St&tea,  and  for  this  doubting  in  others,  of  the  common  law 
doctrine  under  consid^ation,  appears  to  have  been  mainly, 
though  not  wholly,  a  misapprehension  of  the  true  legal  rea- 
son on  which  it  is  founded.  It  has  been-  aasamed  to  rest  on 
the  English  law  of  forfeiture  of  life  and  property  in  cases  of 
felony;  and  to  stand  thus,  that,  as  the  goods  are  for  the 


'  Adams  v.  Barrett,  G  Ga.  104 ;  Ne&l  v.  Fanner,  9  Ga.  635 ;  Dtxj  v.  G»j, 
16  Ga.  208. 

*  Patton  V.  Freeman,  Coxe,  113. 

>  Allison  V.  Furnen  Bank,  6  Band.  304  ;  Cook  v.  Dart?,  4  Uan£  4U. 

'  White  D.  Fort,  S  Hawks,  251 ;  Smith  v.  Wearer,  1  Taylor,  5B,  S  Hayw. 
108. 

>  Nasli  D.  Frimoi,  1  Miaso.  176 ;  Mann  v.  Trabue,  1  Misao.  TOS. 
■  Uilchel)  V.  Minns,  8  Texas,  S. 

'  Seo  also  I^scataqua  Bank  n  Tumlej,  1  Miles,  313;  Flommer  v.  Webb, 
Ware,  75 ;  Dunlop  v.  Munroe,  1  Cranch  C.  C.  536. 

•  rettingiU  c.  Rideout,  6  N.  H.  454.  And  see  Smitlk  v.  Weaver,  1  Taylor, 
S3,  2  Hayw.  108,  as  (ustaiaiug  the  same  view.  See  also  Ballew  c.  Alexan- 
der, E  Humph.  433,  which  may  really  rect  on  this  ground,  though  the  judge 
who  delivered  the  opinion  stated,  as  the  reason,  that  the  English  doctiine  is 
not  applicable  in  this  country.     See  also  Deakia  v.  Pread,  4  Tannt  825. 
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crown,  and  tbe  body  is  for  the  gallows,  no  benefit  could 
lesult  to  the  pUintifi' from  a  judgment  in  the  civil  suit.  And 
the  American  argument  has  been,  that,  since  the  goods  in 
Uiis  country  are  not  forfeited,  and  the  felon's  life  is  not  ordi- 
narily taken,  the  oonseqnence  of  this  removal  of  the  founda- 
tion must  be  the  fall  of  the  Buperstrncture,  in  obedience  to 
tbe  maxim,  Cessante  ratione  legis,  cessai  ipsa  lex,^  the  rule  of 
law  ceases  with  its  reason. 

§  336.  Now  we  should  remember,  that  tbe  reason  of  the 
law  is  a  thing  inherent  in  the  law  itself.  It  may  be,  in  a 
particular  instance,  the  same  which  the  judges  have  stated,  or 
it  may  not,  according  as  they  have  been  correct  or  otherwise 
in  their  statement  In  the  matter  now  before  us  a  single 
consideration  will  show,  that  the  reason  mentioned  in  the 
last  aection  cannot  be  the  true  one ;  because,  if  it  were,  the 
felon  could  no  more  be  sued  on  a  daim  dieconnected  &om 
the  felony,  and  by  a  person  not  the  sufferer,  than- by  the 
ftuff^er  in  respect  to  the  precise  thing ;  and  becaoee  also  he 
could  no  more  be  sued  after  a  conviction  than  before.  But 
as  the  law  does  not  contain  these  effects,  so  neither  of  course 
does  it  contain  their  cause.  Hence  if  every  judge,  English 
and  American,  and  every  text  writer  had  laid  down  this  rea- 
son, we  should  tsee  that  all  had  fallen  into  error.  Then  let 
us  inquire,  whether  the  reason  assigned  a  few  sections  back  ' 
is  the  true  one.  We  perceive,  that,  according  to  all  the 
authoritieB,^  the  only  impediment  to  the  carrying  on  of  tbe 
civil  suit  is  the  neglect  to  prosecate,  and  that  tbe  right  to 
oarry  it  on  keeps  even  pace  with  the  removal  of  this  neglect : 
thence  it  follows,  that  the  legal  reason  why  the  sufferer  can- 
not maintain  his  civil  proceeding,  in  those  cases  in  which  he 
is  not  permitted  to  maintain  it,  is  because  be  has  not  prose- 
eated.     The  proposition  may  assume  either  tbe  predse  form 


*  Broom  Leg.  Max.  2d  «d.  118. 

■  Ante,  S  329, 330. 

■  See  tke  piincipleg  stated  ante,  g  SS-29. 
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we  gave  it,  or  the  simitar  fonn  it  wean  ia  most  of  the  Eng- 
lish caaesj  namely,  that  the  policy  of  the  law  reqnirea  this 
stimulant  to  induce  men  to  bring  felons  to  jnstice.  The 
result  is  the  same. 

§  337.  Then  with  regard  to  the  maxim,  that  the  role  bik 
with  the  reason  on  wliich  it  rests ;  ^  while  it  is  one  of  the 
most  important  maxims  in  the  law,  it  is  one  of  the  moet  lia< 
ble  to  be  misapplied.  Because  often,  after  a  rale  has  been 
created  by  some  legal  reason,  the  reason  gradually  ia  tiw 
mutation  of  things  crumbles  away,  when  the  rule  is  found  to 
have  become  so  crystallized  and  solidified  in  the  same  grad- 
ual coarse,  as  to  be  immovable  except  by  legislative  power. 
And  so  it  stands  as  a  pure  technical  rulei*  to  the  reason  of 
which  we  recur  only  to  learn  its  quality,  extent,  and  force. 
Whether  the  rale  under  examination  should  be  i^;arded  u 
one  of  these  crystallized  rales'  mfght  be  worthy  of  inqoiryi 
had  we  not  found,*  that  the  reason  has  not  materially  changed 
in  this  country,  but  that  it  remains  substantially  as  it  stood 
in  England  when  oar  fore&^ers  brought  hither  the  body  of 
the  common  law.  Besides,  if  the  reason  bad  ceased,  and  if 
OQ  this  account  the  rale  must  cease  also,  then  it  would  eetm 
to  follow,  that  the  criminal  offence  of  compounding  criinei 
must  no  longer  be  recognized ;  for  it  is  drawn  fitwn  exactiy 
the  same  reason,^  and,  Cetsamte  ratioite  legis,  cetiai  ^sa  lex. 
But  the  compounding  of  crimes  is  regarded  as  a  common  law 
offence  in  atl  the  States  where  common  law  ofiences  are 
recogoixed."    The  seme  also  of  misprision  of  felcmy. 

(j  338.   One  method  of  argument  on  this  question,  by 

'  Anle,  §S35. 

'  See  ante,  §  J9. 

■  j&nd  sea  Cratrdl  c  Hwrick,  19  Uiine,  S9S. 

«  Ante,  §332.- 

*  "  What  is  the  gist  of  the  offence  [of  campoonding  felony]  7  It  is  Ibe 
coneealing  of  the  crime,  and  abat^ning  from  prosecution,  to  the  detrnneDt 
of  the  public."    Commonwealth  v.  Pease,  16  Mam.  91,  93. 

*  Sec  authorities  cHed,  ante,  g  SS9. 
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^ich  we  nrigfat  perhaps  leach  a  conclusion  different  from 
the  ose  here  indicated,  suggests  itself.  It  is  to  consider,  that 
miaprision  ef  felony,  which  stands  one  degree  further  removed 
from  the  principal  offence  than  compounding  felony,  has 
ceased  to  be  indictable  because  of  the  small  amount  of  guilt 
it  involves ;  and  that  also  the  policy  of  the  law  no  longer 
lequlrea  individuals  to  communicate  to  the  officers  of  justice 
information  of  the  existence  of  felonies.  True  we  have  no 
legal  aothority  for  either,  much  leas  for  both,  of  these  propo- 
utione ;  and  it  would  be  difficnlt  to  sustain  either  of  them  by 
suggestions  weighty  in  legal  argumenL  But,  if  the  proposi- 
ttons:  were  botli  admitted,  they  might  lead  to  the  result  of 
OveTtarning  the  English  doctrine. 

4  339.  This  so  extensive  diecnasion  is  a  departure  from 
the  general  plan  of  these  commentaries ;  bat  it  has  been  in- 
dolged  in  here,  not  so  much  on  account  of  the  importance  of 
the  subject,  as  exhibiting  to  the  student  and  non-professional 
reader  some  principles  of  legal  reasoning;  and  as  showing 
the  difference  between  it  and  reasoaing  addressed  to  the  leg- 
itlator,  —  the  difference,  in  other  worda,  between  the  reason- 
ing by  which  we  ascertain  what  the  law  is,  and  that  by 
which  we  form  our  judgments  what  it  should  be.  If  a  man 
were  in  discussion  before  a  legislator  on  this  question,  he 
might  say  to  him,  what  (discarding  the  method  intimated  in 
the  last  section)  would  hardly  be  relevant  spoken  to  a  court, 
that  the  officers  can  do  aU  the  prosecuting ;  that  there  is  no 
danger  felons  will  not  be  sufEciently  pursued;  that  the  rule 
is  favored  in  England  because  a  judgment  against  a  dead 
feJoa  whose  goods  are  forfeited  can  do  no  good,  which  reason 
does  not  esist  in  the  United  States ;  and  he  might  add  any 
other  Eke  considerations.  And  the  person  addressed,  sitting 
as  a  legislator,  might  deem  the  considerations  presented 
conclusive ;  but,  sittitig  as  a  judge,  quite  too  light  to  be  taken 
into  the  balance.* 


'  Those  readers  who,  thrnDghout  thoe  volvmea,  examine  the  deciNou 
cited  b  ^e  notea  in  conaection  irith  their  penual  of  the  text,  will  Kone- 
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tinea  observe,  tliat  the  reasons  in  tlie  text  are  not  the  ume  wUcIi  the 
judges  have  assigned  in  the  deciaona.  It  would  occupjr  too  much  space,  and 
serve  but  Eligfatly  any  luefal  purpose,  to  pause  and  explun  these  diSerences 
as  often  as  they  arise.  They  are  caused,  in  some  instances,  bj  m;  not 
thinking  the  reasons  stated  in  the  cases  to  be  the  true  I^sl  ones;  and  in 
other  instances  bj  mj  tfainkin£,  that,  while  the;  are  good,  those  which  the 
peculiar  aspect  of  the  discussion  rendered  it  important  to  state  in  the  text 
are  good  also.  Frequently  a  legal  doctrine — so  beautifully  harmonions  is 
truth — may  rest  equally  well  upon  any  one  of  many  distinct  reasons. 
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CHAPTER    XXX. 

■WRONG  OR  CONSENT  IN  THE  mJURED   PERSON. 

§  340.  "Wh  have  already  aeen,  that,  in  civil  jurisprudence, 
a  plaintiff  to  prevail  mnat  come  into  court  with  no  just  im- 
putation on  him  of  wrong  in  the  particular  matter  about 
which  he  complains.^  But  in  criminal  jurisprudence,  the 
State  complains;  and,  in  theory  of  law,  the  State  cannot  be 
in  the  wrong;  so  that  this  doctrine  applies  not  in  criminal 
cases  generally.  Yet  even  in  these  cases,  where  a  person 
asks  of  the  court  as  a  favor  the  privilege  of  wielding  the 
criminal  process  for  his  own  advantage,  the  mle  will  be  ap- 
plied to  him.  Therefore  one  cannot  ordinarily  have  a  crim- 
inal information  against  another  who  has  injured  him,  unless 
free  himself  from  blame  in  the  matter,  and  prompt  in  the 
pursuit  of  the  remedy.^  But  the  rule,  in  this  respect,  is  to 
some  extent  otherwise  when  the  injury  is  of  a  general  and 
jiublic  nature.^ 


<  Ante,  §  329,  330. 

■  AnooymouB,  LoH^  3U;  Rex  t;.  Hanrell.  I  Dong.  387;  Rex  o.  Mlet, 
1  Doug.  2S4;  Bex  t>.  Jollie,  1  Nev.&M.4e3,  4  B.  &  Ad  S6T;  BexK.Dum- 
mer,  Holt,  S64;  Beg.  r.  Saandera,  10  Q.B.  484;  Bex  d.  Eden,  Lofft,  73; 
Bmx.  c.  Hankej-,  1  Bur.  31 S;  Bex  p.  Draper,  3  Smith,  390;  Reg.  p.  Harria, 
8  Jur.  SIS;  Bex  v.Muiraj,  1  Jur.  37;  Bex  t'.  SymoudB, Cos.  temp. Hardw. 
227 ;  Rex  v.  Webster,  3  T.  B.  388 ;  ADOUymooa,  Lofil,  37a ;  Bex  v.  Larrieu, 
7  A.  &  E.  277 ;  Beg.  v.  Lawaon,  1  Q.  B.  486,  1  Gdo  &  D.  16,  5  Jur.  387 ; 
Ex  parte  Beanclerk,  7  Jur.  S7S;  Bex  t>.  DenniBon,  LofK,  MS;  Rex  v. 
Wright,  2  Chit.  162 ;  Bex  v.  Marshall,  13  East,  323 ;  Bex  u.  Smith,  7  T.  R. 
80;  Bex  0.  Bickerton,  Stra.  498.  And  tee  Rax  d.  Bum,  <  A.  &  £.  190, 
1  Jar.  657. 

•  Rex  V.  Willianw,  I  D.  fc  R.  107,  5  B.  &  Aid.  595 ;  Rex  v.  Ha«weU,  1 
Dong.  387 ;  Reg.  v.  Giegpry,  1  Per.  &  D.  110,  8  A.  &  £.  907. 
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^  341.  Itia  therefore,  in  crimiaal  jumprddenoe,  ordinarily 
no  defence  for  a  man  who  has  done  a  wrong,  that  the  perron 
injured  has  done  a  wrong  also,  or  been  negligent  or  careless 
in  respect  to  the  same  thing.'  This  principle  does  not  ex- 
clnde,  in  every  circumstance,  consideration  of  the  conduct  of 
the  injured  person ;  because  such  conduct  sometimes  justiBes 
legally  the  act  of  the  other.  For  example,  since  a  man  may 
defend  himself  against  an  assailant,  if,  in  such  defence,  in 
which  he  goes  no  further  than  the  law  allows,  he  maims  the 
assailant,  he  is  not  legally  guilty  of  the  crime  of  mayhem.' 
And  in  a  case  of  false  pretences,  the  New  York  court  held, 
that  the  indictment  will  not  lie  where  the  complainant  parted 
with  bis  money  under  circamstances  to  have  made  the  trans- 
action criminal  in  him  if  the  pretences  had  been  true.^  Ob- 
viously  a  consent  from  one  having  no  legal  right  to  consent 
avails  the  prisoner  nothing.* 

§  342.  In  these  cases  of  \vrong  done  by  the  injured  person, 
and  of  consent  by  him  to  the  real  or  apparent  wrong  com- 
mitted on  him  by  the  other,  the  question  of  the  effect  of  this 
matter  depends  not  on  the  same  principles  which  govern 
similar  questions  in  civil  jurisprudence,  but  on  principles 
peculiar  to  the  criminal  law.  For  instance,  if  the  consent  or 
the  injured  person's  wrong  takes  away  the  peculiar  nature  of 
the  other's  act,  then  such  act  ceases  to  be  a  crime.  But  no 
man,  no  power  short  of  the  legislative,  can  license  crime;  no 
man's  license,  therefore,  will  jostify  him  who  commits  it; 
and,  a  fortiori,  no  second  person's  sin  will  justify  mine.  More- 


I  Eex  V.  Bescall,  1  C&r.  &  P.  310,  454  ;  Kex  v.  Wellings,  1  Car.  &  P. 
494 ;  Beg.  n.  Longbottom,  3  Cox  C.  C.  439,  T  Law  Reporter  S.  b.  379,  and 
note  on  p.  3S1 ;  Reg.  v.  Swindall,  2  Car.  &  E.  230;  Reg.  n.  WillianMon,  1 
Cox  C.  C.  9f ;  Rig.  V.  Holland,  !  Moodj-  &  R.  301 ;  Rex  v.  Rew,  J.  KeL 
26;  Hutton'i  cuK,  1  Swinton,  497. 

*  Harden  v.  The  State,  4  Blackf.  546. 

■  People  e.  Stetson,  4  Barb.  ISI.  See  Rex  v.  Beacall,  1  Car.  &  P.  461. 
Biit  see  Vol.  n.  S  383. 

*  Bilej-  u.  The  SUte,  16  ConD.  47. 
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over,  th»e  are  injuries  which  no  man  may  lawfolly  inflict  on 
himself;  and,  to  these,  consent  is  of  no  avail.  Thus  a  man 
may  not  take  away  his  own  life;  and  so,  if  another  volunta- 
rily takes  it  by  bis  request,  this  other  ia  guilty  of  murder,  the 
same  as  if  not  requested.^  It  is  thos  where  death  is  inflicted 
ia  a  duel.^  So  likewise,  it  being  the  gist  of  the  crime  of 
mayhem  that  the  injured  person  ia  rendered  lesd  able  in 
fighting,^  no  one  may  innocently  maim  himself;  and,  if  one 
inaim»  anoUier  at  the  request  of  the  latter,  both  are  guilty.* 
There  are  some  dimes,  however,  of  such  a  specific  nature 
that  they  cannot  be  committed  where  this  unlawful  consent 
eocists;  for,  if  a  man  should  have  carnal  intercourse  with  a 
consenting  woman  not  his  wife,  his  offence  would  not  be 
rape;  because,  although  her  consent,  being  unlawfal,  would 
not  justify  bis  act,  yet  rape  is  constituted  only  by  a  connec- 
tion to  which  the  woman  yielded  not  her  will.' 

^  343.  Bat  any  injury  which  one  has  a  right  to  inflict  on 
himself  may  be  infiicted  by  proxy,  the  agent  he  employs  not 
being  answerable.  What  a  men  may  do  in  respect  to  his 
person  and  property,  we  shall  not  here  discuss,  further  than  to 
illustrate  the  doctrine  of  consent.  He  may  give  away  his 
property ;  and  therefore  another  who  takes  It  by  his  permis- 
sion commits  not  larceny.'  He  may  inflict  self-torture,  to  a 
degree  at  least,  though,  as  we  have  seen,^  he  must  neither 


'  Bex  V.  Hoghes,  6  Car.  ft  P.  126.  And  see  Keg.  c.  AlboD,  6  Car.  &  f. 
418 ;  Rex  c  Eiusetl,  1  Moody,  356. 

■  Rex  v.  Taverner,  1  Rol.  SGO,  S  Bulst.  171;  Bex  u.  Rice,  8  East,  S81 ; 
Reg.  V.  Young,  6  Car.  ft  P.  644 ;  ante,  §  5. 

'  Ante,  S  194. 

<  Rex  r.  >Vright,  1  East  P.  C.  S96,  Co.  Lit  127  a;  People  tr.  Cloogh,  17 
Wend.  SAl,  962. 

•  Wright  V.  The  Slate,  4  Humph.  1S4;  The  State  v.  Murphy,  6  Ala.  766. 

'Dodge  u.  Brittain,  Meigs,  S4;  Dodd  v.  Hamilton,  2  Taylor,  3L;  The 
State  E>.  Jem^an,  2  Taylor,  44.  And  see  The  State  v.  Chambera,  6  Ala. 
853. 

■  Ante,  g  342. 
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maim  hoh  TiilfHHWeff'i'  dift^'y6''ftHtitSBf  ^tftrW^bM'^iKii' 
v^hJpa  him  at  fiis  i^aealj'i  6r;"witfr  WSettittgii^i'iltJts^^'aiiy 
otber  act  w1i)e!l'iilld«rui^dlifa¥^ '^iiVMA>itdribeS''WAilki  ^MiWaf 
tb'  fen  'tissaOlt  ftiia'ft&Herf ;«'  tortihiita  hc^'c^nwi.  ^I'Stlt-ifUfi 
thes)^  etisda't^(!Mi9Mt!3'bBt^bd'by'fiUild^itti"iF  m^'pil' 
son  from  tender  years*  or  othei  cause  is  incapable  of  coDsent 
ing;  dr  if,' wiffidiafl  absohrte-  fr&tld'W  bhftlafi«^)a<i*/;flie 
will  is  overpowered;* a^  by  an  aTi:aybf';tbWe,"bf'by  IhJ'ffil*! 
pretence,  the  acctiftil  'being' a'phybi(iiart,'«Hrt'«ie'ttft'd»ift'ii 
necessary  in  a  eburseof  medliftrtrefttitient^l' the'laWAfefiii' 
that  tWere  trta  ho  eoH9irtt'''-BtHf  tte'ttifljdHeytW-the'Bflgft* 
judges  have  "held,  fhati  t»*  iJecurmriifftncte'  df  ■rtbirf'iB''liM 
committed  where  a  f^and(Jleirt'odhignei»'dMa2iM)i')t«¥UM 

^  lIUi-SiaM'V.'firNkfarHill/S.  Cr/ses..  '  '  ■■■■•!  i:  '-im  '■  '■■■■■"'■ 
■  '  Uni:  "■  Uattia,  lL£ar,|&  P.  3}i3,i\St.eMoqiSi  lM;:^««t«  )k»^ 

8  Car.  &F. 5*19;  W^righft;  Jbe.  Statp„4,IliwijpJ(,  j34j,0^ij^5,w^^ 
Partcr,  9  Met,  2C3 ;  The  Stale  v.  Cooper,  ?  Zab.  S2  ;  Reg.  v.  Banks,  8  Cij. 
Sp;574i  Duntan  v.tommonscaltli,  6  Dana,  295.  In  an  tnglisinlriprins 
ewe  tJi*  joage'dMorvea;'U(atfff*o'E«oattcrW4bft  oneJaMOtll^iJ.-kH'di'sH' 
It-is  an  BBMUhln'^th,  Atd'it'Is'qult»ii>itikUSal'irltkk  MAeftbb^M'blVft'' 
Beg.K.  lUini,  1  .C!a»  h£>4^S|.>  aiii« -obNnmlioa  )s:dou>tJaMioaK«t,qi': 
pUcdt9L'ei:taiaciccviwt#i^^.»3,'>fb«i;e,Uiep^ic^ai^  >§T*lW:t^>'f^f*^ 
intends  to  beat  the  odier,  alJowiiig  limself  to  be  beaten  as  little  as  poenbk 
Here  ncitlier  can  be  said  to  Consent  to  lie  blows. he  rcceivca-  Seif  tbCf. 
engage  in  a  prize'figbt  there  is  a  breach  of  the  peace  to  wbich  thej  cannrt 
conaeot     Rwr.  Parjtjwi.d  Car.&J'.^ir.  .■Awi«*qFV,<>tJt.j(*l.  ,  .;l 

.  » Beg.  >.  g^undei^  &,Cm.,&.I,'.  ^65r,  R**."-  vmm»rSJCmit^P-  28«>  ■ 
"  Reg.  V.  Reid,  I  Den.  C.  C.  377,  Tomp(  «  At  6*,  a^LNMr^Seai.  9»  *Mi 

18  Jur.  e8,,3  Qw.  &  JL^57 ;.  HAys  o-  Pwple,  l  UiU,  K,  V,  Wl )  Ihs  JSMte 

V.  Uaiidy,4  Hairing.  Del  56»;  ;[^g.:D„  HsmU^  t,C(iM&.K.  iS<rO«^>Br; 

port  u.  Commonwealth,  1  Leigh,  dSS.     And  eee  Rog.l',  Bauk3,S.C(E>J^f' 

574.;  I^g.».,Marttt),?  Gar..&P.9lll.,  .,  ■■  ,     ■■.■;■.,■.■.•.■    '      ^  :• 
'H^i  y.Pw^le,  I  Hijj,H.  X.:8Sl;  R?e,,«,-Ppj,,B,Cm,*P.  ?»»!  Bw 

ttSii^.RueS'&'Ky-'iJiO.,    ..,  1.  .  .-,      ,..   ;,'  ..,.■.    .  ■, .'   ■    ■»:)    ■ 
; '  Kw  «.  HalUtt,  9.C«r^  &  E.  ,148,    .. ,'.  ,. , .  j  ..' ,,  ,.  ,-.    , .     _■  .- 
'Res  V.  Ellis,  2  Car.  &  K."  4J0;  Reg.  ».  Case,  I  Eng.  I,.*  Bl-S**|l 

Dijn,  C.  C.&eOj  Toap'A  J^t4t8:.  .4ld  ?««  5ta:|f:,«<*i«(W.  *  Uot^' 

'  Soalsoin  Alabama,^o^tst9,r4Mutp^'r^--^^'':^   I'  1    .1.  )..,■.- 
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the  man  peraonates  the  husband  of  the  woman  ;  though  the 
act  is  in  law  an  aeeaolt.*  Such  act  ia  also  adultery  in  him, 
in  those  localities  where  the  latter  offence  U  indictable.  And 
it  has  been  held  to  be  rape  when  ■committed  on  a  woman 
laboring  under  delirium,  and  therefore  insensible  to  the  act.' 

§  344.  The  cases  of  greatest  difficulty  are  where  one,  sus- 
pecting crim^  in  another,  lays  a  plan  to  entrap  him ;  so  that, 
even  if  there  is  consent,  it  is  not  within  the  knowledge  of  him 
who  does  the  act.  Here  we  eee,  from  the  principles  already 
(fiscnssed,'  that,  supposing  the  consent  really  tP  exist,  though 
Buknown  to  the  other,  no  legal  crime  is  committed.  But  ex- 
posing property,  or  neglecting  to  watch  it,  under  the  expecta- 
tion that  a  thief  will  take  this  property;*  or  furnishing  any 
other  facilities  or  temptations  to  such  a  wrongdoer,  or  to  any 
other;'  is  not  a  consent  in  law.  A  common  case  is  that  of 
bursars,  who  intending  to  break  into  a  boose  and  steal,  tempt 
the  servant  of  the  occupant  to  assist  them ;  and  the  servant^ 
after  communicating  the  Heta  to  bis  master,  is  authorized  to 
join  them  in  appearance.  Under  such  circumstances,  clearly 
the  burglars  are  not  excused  for  what  they  personally  do ; 
but,  it  seems,  if  the  servant  opens  the  door  while  tbey  enter, 
they  are  not  to  be  held  criminally  for  this  breaking."     Yet  if 


>Rez  n.  Jickfon,  RnH.&Ry.4eT;  Reg.  r.  Sanoderg,  8  Cttr.  &  T.  S6S ; 
Rtf.  p.  IVUliwni,  8  Car.  &  P.  !Sfl.  And  see  Rex  v.  St&nUin,  1  Car.  ft  E. 
tli;  Reg.  r.  Cfaunplin,  I  Car.  &  K.  746. 

-*Bex  D.  Chater,  18  ShaVs  J.  P.  7SS,  An:hb,  Ifev  Crim.  Proced.  S06. 
See,  u  to  tbe  quetiion  of  rape,  Vol.  H  §  839. 

■  Ante,;  S17-3I9,  34S. 

*  Rex  r.  EggiDton,  S  Leach,  ith  ed.  SIS,  3  Eait  P.  C.  491,  668,  S  B.  &  P. 
SOS ;  Reg.  v.  WiUtama,  I  Car.  &  K.  IBS ;  The  State  v.  Covington,  a  Bailej',. 
fi69;  Reg.  v.  Bathbone,  2  Moody,  S42,  Car.  &  M.  SSO;  Reg.  v.  Gardaer,  1 
Car.&E.6!8;  Reg.  v.  Johnson,  Car.  ft  U.  318;  United  States  e.  Fo}-e,  1 

jCnrt  C.  C.  864. 

*  Bex  t.  DaDnellj,  Run.  ft  Ry.  910;  Rex  v.  Headge,  2  Leacb,  Mi  ed. 
10S3,  Bqh.  ft  By.  ISO ;  Rex  t>.  WbittiDgham,  2  Leach,  4th  ed.  91! ;  Reg.  v.. 
LyoD»,Car.  ftM.B17;  Bex  p.  Ady,  7  Car.  ft  P.  UO. 

*  Beg.  V.  Johnstm,  Car.  &  M.  !1S ;  Rox  v.  Egginton,  S  B.  &  P.  GOB,  2: 
VOL.1.  33       -  [385] 
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he  opens  it  at  tbeir  request,  why  should  they  not  be  held,  be 
being  deemed  their  agent  for  this  purpose,  rather  than  tbe 
master's?  Ad  Irish  case  appears  to  go  further  than  this 
query  ;  for  it  even  decides,  that,  where  persons  intending  to 
commit  burglary  knock  at  tbe  door  of  tbe  prosecutor,  who, 
apprised  of  their  purpose  and  prepared  for  them,  himself 
opens  it,  and  on  their  rushing  in  and  locking  the  door  seizes 
and  secures  them,  the  ofTence  of  burglary  13  committed.* 
And  the  doctrine  as  to  the  breaking  seems  to  be,  that  a  con- 
sent to  it  obtained  by  fraud,'  or  by  force,'  avails  not  the  de- 
fendant. Also,  according  to  decisions  in  North  Carolina,  if 
one  delivers  an  article  to  his  slave,  and  then  stands  by  to  de- 
tect a  pexson  trading  for  the  article  with  the  slave,  contrary  to 
tbe  act  of  1817,  this  circnmstance  does  not  make  the  trading 
lawful* 

§  345.  But  where  the  master  goes  further ;  and,  instead  of 
merely  attempting  to  detect  a  eriine  already  contemplated, 
directs  his  servant  to  deliver  property  to  a  supposed  thief, 
who  had  not  formed  the  particular  design  4o  steal  it;  this 
latter  person,  taking  it  with  felonious  latent  from  the  servant, 
commits  not  a  larceny.' 


Leach,  4ih  ed  918,  i  Ea«t  F.  C.  494, 666 ;  Bex  v.  DaDncUjr,  2  Marahall,  671, 
Kuas.&Rr.SiO;  Reg.r.  Johiuon,  Csr.81  M.Z1S.  And  see  B%.  t>.  WUlisms, 
1  Car.  &  K.  195. 
'  Rei  V.  Bigley,  1  Crawf.  &  Ks  C.  C.  202. 

*  Rex.  V.  Caaaey,  J.  Eel.  62,  69 ;  Rex  v.  Hawkins,  2  East  P.  C,4es.  See 
Denton's  caae,  Foster,  108.  Bat  a  bni^lar  wbo  enticed  the  occnpant  out  of 
the  house,  the  latter  leaTing  the  door  open,  was  beld  not  to  be  guUtj  of  the 
ofieace  in  entering  the  open  door  fifteen  minateB  afterward,  thongh  had  the 
entry  been  instantaneona  the  case  irould  have  been  otherwise.  The  State 
(I.  flenry,  9  Ired.  463,  RuIRr,  C.  J.,  diMentiog.    See  ante,  g  190. 

•  Rex  V.  Swallow,  1  Bnss.  Crimes,  Grea.  Ed.  798 ;  ante,  §  180. 

'  The  State  v.  Anone,  2  Nott  &  McCord,  27;  The  SUte  v.  Sonnerkalb,  8 
Nott  8t  McCord,  280. 

'Dodge  F.  Brittain,  Meigs,  84;  Kemp  i>.  The  State,  11  Hnmph.  320; 
Dodd  e.  Hamilton,  2  Taylor,  81 ;  The  State  i>.  Bama,  2  Taylor,  44. 
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CHAPTER    XXXI. 

THH  OFPENCB  BBPEATBD,  ASD  BZ  POST  FAOtO  LAWS. 

\  345  a.  The  law  extends  its  protecting  care  over  the  guilty 
and  the  inndcent  alike.  And  on  this  ground,  for  the  protec- 
tion of  both  innocent  and  gailty,  we  have  the  constitutional 
provision,  already  mentioned,'  against  expost  facto  laws. 

§  346.  Natural  jQBtice  forbids  the  infliction  of  punishment  for 
what  was  not  punishable  when  done.  And  thia  principle,  we 
have  seen,^  is  established  in  the  United  States  constitQtion,  by 
the  clause  against  ex  pojf/acfo  laws,  as  a  rule  binding  on  both  , 
the  national  and  State  legislatures.  It  extends,  in  interpreta- 
tion, to  the  fmbidding  of  any  increase  of  the  penalty  after  the 
act  is  performed ;  though  not  to  a  diminution  of  it'  The  rule, 
however,  does  not  render  void  a  statute  providing  a  heavier 
paniabment  for  tbe  second  commission  of  an  offence  than  for 
the  first,  though  tbe  first  took  place  before  ita  passage;*  yet, 


>  Ante,§S3,  63, 108. 

*  Ante,  §S2,  59,  note,  109, 108 ;  alio  Woodruff  t>.  The  St&te,  3  Pike,  385; 
Dap;  V.  Wlckwire,  I  D.  Chip.  237  ;  Charleaton  v.  Feckman,  3  lUch.  885; 
Baugher  v.  Nelson,  9  Gill,  299 ;  Feny'ii.  Commou wealth,  8  Grat  632 ;  Com- 
monwealth v.  Fhillips,  II  Pick.  28;  Conundnwealdi  i>.  Ednarda,  9  Bana, 
447;  The  State  u.  Dunkley,  3  Ired.  116;  Woart  c.  Winnick,  3  S.  H.  473, 
475  i  Fishar  v.  Cockerill,  6  T.  B.  Monr.  129,  133 ;  Daah  v.  Van  Kleeck,  7 
Johiu.  477,  488 ;  Strong  r.  The  State,  1  Blackf.  193, 196 ;  Commonwealth 
V.  Lewis,  6  Binn.  266,  271 ;  Davis  n.  Ballard,  1  J.  J.  Manhall,  563,  370 ; 
Locke  V.  Dane,  9  Mass.  360,  363 ;  Watson  v.  Mercer,  8  Pet  88, 110 ;  Rom's 
case,  2  Pick.  165,  170. 

■  Ante,  §  108. 

•  Boss's  case,  2  Vick.  165 ;  Rand  i>.  Cfflnmonwealth,  9  Grat  738.     . 
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where  both  had  occurred  before,  the  consequence  is  other- 


WIBC,* 


§  346  a.  In  many  of  the  States  are  statutes  which  provide 
a  heavier  punishment  for  a  second  or  third  conviction  of  an 
oifence,  than  for  the  first  These  statutes  require  no  special 
consideration ;  but  a  reference  to  the  authorilies  will  be  con- 
venient.' They  do  not  apply  where  the  first  convictjon  waa 
in  another  State,  or  in  a  foreign  country.* 


■  SHeft  cue,  2  Fick.  172;  Baa's  ease,  tupra. 

■  Ante,  3  147;  People  r.  Bailer,  8  Cow.  S17;  RdskU  c  Commonwuallb, 

7  S.  &  E.  *89  i  Scot  0.  Turner,  1  Boot,  163 ;  Newton  v.  Commonwealth, 

8  Met.  535;  Commonwealth  v.  Mott,  21  Pick.  492;  Commonwe&lth  ir. 
Getchell,  16  Tick.  452 ;  PhiUipi  e.  Common wedlh,  8  Met.  S88  ;  Flumbly  ■>. 
Commonwealib,  S  Met  413 ;  Bamp  v.  CwmnoiiwMlth,  8  Het  533 ;  Kite  o. 
Cooimonwealth,  11  Met  SBl;  Smith  r.  Commonwealth,  14  S.  &  B.eD; 
CommoDwealtb  v.  Pfaillipi,  11  ^k.  28;  Bow'*  case,  2  Tick.  1G5;  Biler'a 
caaa,  2Pick.  173;  Evans  n.  Commonwealth,  S  Met  458;  BefiDOur'a  caw,  11 
Pick.  40;  Rand  v.  Commonwealth,  9  Grat.  7S8. 

■  People  V.  Cteaar,  1  Faiker,  646. 
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'    -1   '  pftOTECTiON  TO   THE  PUBLIC. 

Skt.  847-S66.    Introduetory  View. 

If T-IM  a.    ProtocUon  to  tha  Variaiii  Interaate ;  aunel  j,  — 
3GT-SIW>    XlwOoTCEniteitt.        * 
,-,     ....    '      /.  SW.STI.    lU  B«l»ti<M  with  other  aovamraenU. 
ST2.    .The  Tabllc  Bevenav- 
S7S-STS  a.    The  Public  UeUth. 
176-384.    Tha  Public  Morali,  Beligion,  and  Edacation. 
'      S«t-an.    ThePablio  Wnlth'sudPopulUlnD. 
199,  CM.     The  FubHa  OoDveoltDoa  BBd  Safety. 
UMM*    ThtPuUbi'OTdtruidTlsnqiilllltj. 

S  347.  Ws  bave  seen,^  that  the  criminal  law  has  a  twofold 
purpose }  namely,  the  protection  of  the  public  and  of  indi- 
Tidaals.  The  former  branch  will  be  diacusaed  in  this  chap- 
ter; the  latter,  in  the  chapter  next  following. 

f  348.  The  homan  race  is  made  one  family  by  force  of  com- 
mon interests  and  sympathies.  No  member  of  it  suffers 
without  creating  safTering  in  the  rest,  though  the  amount 
may  be  too  small  to  be  noticeable.  But  a  plainer  proposi- 
tion is,  that  every  iojary  to  the  public  at  large  is  an  injury  to 
each  individual.^  Yet  the  individual  injury  may  be  small ; 
and,  small  or  great,  if  it  is  common  to  the  whole  community, 
affecting  no  particular  person  specially,  the  law  would  be  un- 
reasonable to  allow  each  man  to  bring  bis  separate  suit,  where 
all  could  alike  complain,  and  overwhelm  the  transgressor 
with  litigation.'    Therefore  the  rale  is,  that  under  such  cir*- 


>  Ante,  §  3SS,  S3$. 

•  See  4  Bl.  Cool  6. 

*  4  BL  Com.  1«7. 
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cuniBtsnceB  no  one  can  hare  his  'pataie.MctioK^  UdIom,  kow' 
ever,  there  were  a  general  or  public  remedy,  the  wiong  would 
go  onredresaed.  When,  therefore,  .the  thing  done  is  o{  this 
nature,  and  sufiicient  in  magnitude  for  the  tribunals  to,  notice,' 
it  ia  cognizable  oriminaiiy.  It  need  not  be  m(^«  inteDselyeyil  . 
than  torts  for  whioh,  being  directed ■  merely  agdinst  an  Jndi- 
vidua),  only  a  ciril  remedy  is  provided.'  Tltoa  If  a  nian  goes 
on  bis  neighbor's  land  and  deadens  a  tree  there  growing,  he 
exposes  himself  to  a  civil  suit;  if,  upon  public  land,  to  a 
criminal;*  or,  if  a  nnisBDce  affects  the  public,  it  is  indict* 
able,  while  actionable  if  it  aifects  only  iddivMoals;^  bat  it 
would  be  difficult  to  show  the  a-etto  be  in  any  greaterde- 
gree  evil  in  the  latter  cases  than  iii  the  former  ones, 

§  349.  It  is  obvious,  that  whatever  is  made  the  subject  of 
statutOTy  prohibition  is  thus  brought  to  the  notice  ol  the  tri!> 
bnnals.  So  we  see,  carrying  in  our  minds  the  princif^ 
stated  in  the  last  section,  how  it  is,  that,  as  already  observed, 
when  a  statute  forbids  a  thing  affecting  the  public,  but  pro- 
vides no  penalty,  the  doing  of  it  is  indictable  at  the  commoo 
law.'    If  the  thing  vrete  a  special  injury  to  an  individual,  be 


I  Broom  L«g.  Hu.  M  «d.  I» ;  ante,  {  W. 

'  Ante,  S  S30  et  leq. 

*  See  ante,  5  347,  207,  999,  298;  Rex  «.  Gaol,  Holt,  S9S;  CrauAer'i 
«ue,  Cn>.  Elii.  S54;  Aimojimui,  LoSk,   18S;   Peiin«ylTSiiia  v.  Oitleiiria, 
Addison,  3S7  ;  Rex  tr.  Ledngfauc,  T.  IU;in.  30S ;  AnoiijiiiOui,  Comb.  4B  ;   - 
Bex  V.  Fonl,  3  Stra.  1130  ;  CommoDwealdi  v.  Wri>b,  6  Rand.  rsG;  ante, 

%  237,  !57  ;  post,  §  859. 

*  Commonwealth  o.  Eckert,  2  Broirne,  IV  ii9. 

'  Rex  t>.  Traffbrd,  1  B.  It  Ad  871,  where  Teoterden,  C.  J.,  aaid :  "  W« 
think  diere  can  ba  no  doubt  that  if  the  wrong  [a  ain«Dce]  would  have  en- 
titled an  individual  owner  of  land  to  muntain  an  action  for  h,  it  ii  properiy 
thesabjeetofaniodicttiient  Kke  tb«  jn^sentfor  apubtieiHiintnoe.''  p.  883. - 
'  *  Ante,SB4;  and.bendes  the  cases  there  eit«d,Itex  r.J«ti«s,  THod.tlO, 
3  Stra.  n4«;  Rexv.  Vaughan,  Skin.  11;  Rex  v.  Oresorf,  S  Kev.  It  M.  478, 
.fi  fi.  &  Ad.  555  ;  Hex  V.  Smith,  2  Doug.  441 ;  W.'«  caie,  Lofft,  44  r  ^^  ^ 
Cumminga,  6  Mod.  179;  Rex  v.  HemiUiDga,  8  Salk'.  187;  Crofton'* caw,  1 
Mod.  34 ;  Reg.  v.  Nott,  4  Q.  B.  7SB,  t  Day.  ft  M.  1 ;  GrlffitJt  v.  Wella,  3 
Denio,  336;  Colbum  v.  Swett,  1  Met  ESS;  The  Stats- n  Thompaon,  8 
[$90] 
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would'  have  his  comnon  law  action ;  ^  and  an  -indictment 


Strob.  IS;  Bex  D.  Howan!,  7  Uod.  307;  Commoowealtli  ■>.  Shattuck,  4 
CiuIlI41,  146;  Tate*  c'TtieSbte/sBUcM  73;  Teople  v.Norton,  7  Barb. 
477;  Rex(r.lCt)g«i^eKeny.»7S;  He  State  f.J^iliMg  brLetioir,  4  Hawks, 
194;  lateatate*.  WUliuaB,12Ircd.l7a;  F^naiFflvaiiift  ».  OiUeapm,  Addi' 
ton,  %67 ;  Sax  ^ .  Sparbei,  2  She*,  iili  Smith.  i>.  L»ngfaai«,  Skin.  60,  ll ; 
IE«s  P.  Wright,!  ,^ur.  GIS^  S45;  Waterford  and  Whiteball  Turnpike  i^. 
People,  9  Barb.  161.  Contra,  The  State  v.  AMej,  Dudley,  Ga.  166.  And 
see  The  8tate  v.  McEntyre,  sTred.  171. 

■  Becfclbid  n.  Hood,  rT.Bi  690';  BardeB  (t.  Crwkei-,  10  Ft[!k.'389;  Col- 
bmn  «.  Siratt,  1  Bbti'SK^  Jenner  v.<  Joliffe.  0  JohuK  Stl.;  Broom  Leg. 
Max.  !d  Bd.  Hi  Ffigwon  v.  Kinnooll,  9  CL  &  F.  iH.  la  k  New  York 
case,  howerer,  the  court  ))£\i,  thftt  no  action  would  lie  by  the  publisher  of  a 
new^per  against  a  postmaster,  for  refusing  to  receive  proofs  of  the  fact  of ' 
bis  paper  beiqg,  b;  reaton  of  its  larfp  circulation,  entitled  to  advertise ilet- 
tersTeoiainSBg  in  tbepiMtkiSee,'uncler  an  act  of  congress  and  instrtictioits 
trota  the  poAnaatti^gnenJ ;  (be  groand  of  die  opioion  bong,  that  the  btw 
was  iBlAnded  only  fer  tbf  fub)io  good,  an^  so  sa  actiiw  on  it  co»ld  not  be  ' 
maintained.  Johnson,  J.,  obsecred :  "To  give  a  right  of  action  for  such  a 
cause,  the  plain  tiff  must  show  that  the  defendant  owed  the  duly  to  him  per- 
sonally. Wherever  an  action  is  brought  for  a  breach  of  duty  imposed  by 
statute,  the  party  bringing  it  mutt  show,  that  he  had  an  interest  fn  the  per- 
fomnaoe  of  (be  datf,  and  ttat  tbe  duty  was  impoeed  for  fait  benefit.  Bitt 
where  the  daty  was  created  or  imposed  for  the  benefit  of  another,  and  the 
advantage  to  be  derived  to  the  party  proeecnting,  by  its  performance,  is 
merely  incidental  and  no  part  of  the  deev"  ^  ^^^  statute,  so  such  right  is 
created  as  forma  the  subject  of  an  action.  In  this  I  apprehend  all  the  au- 
thoritiea  win  be  found  to  agree.  Martin  v.  Mayor,  1  Hill,  N.  Y.  54S; 
Bank  of  Rome.t*.  Mott,  1 7  Wead.SM;  19  Via.  AU  file,  630;  1  Sa]k.l9; 
Aabbf  n.  Wbite.  6  Mod.  45,  61.  In  the  Utter  case.  Holt,  chief  justice,  laid 
down  (be  rale,  that  it  miist  be  diown  that,  the  party-had  » Tight  vested  in 
him,  in  order  to  m^ntain  the  action.  And  this,  I  apprehend,  is  tbe  tme 
mle."  Strong  K.  Campbell,  11  Barb.  135, 138.  It  ii  not  within  tbe  [dan  of 
this  votumeto  dtscilsftqnvstions  of  mere  civil  right;  but  Ihera  is  reason  £>r 
the  opinion,  that  the  deciaon  in  this  ease  mjght  have,  been  put  on  a  firmer 
gromd  of  |wincii>l&  Si^pose  a  Uatnte  was  passed  for  tbe  benefit  clearly 
and  exclusively  of  apartiiiulur  person,  no  doubt  can  exist  that  another  per* 
■on  eeuld  not  oUun  a  right  uit4or  it.  But  where  a  statute  is  for  the  public, 
if  aay.  indindual  saffets  undar  it  «  special  iiynry  not  coonnou  tq  other  mcn^ 
bers  of  the  pnblin,  the. doctrine  already  diacutsQd,  «Dte,  S  SiJ,  seems  to  give 
him  the  right. of  aotion. .  Yetthat  iqjory  nuy  bq  too  re^mte.  ftora  its  cause, 
may  be  too  vajgge  and  uncertain,  and  lo  on,  fyf  the  )aw's  notice;'ia  which  - 
urcomtaneet  .bi»  remedy  fwls  dtmuf  b  the  operation  of  other  prindples. 
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would  not  lie,  unless  it  yr^re  aJa^  injq^aii^'.to.t))^  .puj^ic^ 
And  on  the  saqie  reaaoD,  when  an  act  ia  by  kgislatiQii.  Kiade 
criminal,  an  unsuccessful  attempt  t^  do;  jtg  carried  f^  .eppiigti 
for  the  lawto  notice, t«  an  indictable.iniai^a^eMiQTi^o,^'[^d^ 
the  statute,  bntttt  the  common  Jaw."  .  ,,; 

43490.  The  doctrine  .of  tbe.  last  see^o^  Is.atteBdfK^.fintbt 
some  difficulty  in  practice.  .  In  the  fir^t  place,  the  c)uestjoii, 
frequently  embarrasses  the  tribunalsi  \Ybetb^  a.  .partij;|i)ai 
prphibition  is  open  to  the  coostmction  of  layiog  the  fguiid^cii 
of  a  common  law  indictnaent,  on  aacouQt<;^itsbfilogajccoDaiA-- 
nied,  in  the  same  statute,  with  a  disconnected  penft)ty«77-^ 
point  already  discussed.^  Again;  the  difficulty  soipetipea 
arises,  whether  th^  thing  prohibited  is  ipf  the  pecpliai;  f»tnfp 
which  the  common  law  makes  indictable, .becaiue  plaiujy.ifit 
is  not,  no  common  law  indictment  hes  on  the  prohibition,-^ the 
remedy  being  either  by  action  in  the  hand  of  the  party  e^ 
grieved,  or  by  such  other  proceeding  as  the  nature  and.geperal 
principles  of  our  jutispmdence  point  out,  Jn  the  conside;- 
ation  of  these  statutes  therefore,  the  mind  must  sometimes 
traverse  the  entire  field  of  our  jurisprudence.  This  fact 
beautifully  illustrates  the  proposition,  mentioned  in  the  earlier 
part  of  this  vi^ome,'  ^at  no  one  can  :unidetst&ild  w«lt  the 
doctrines  of  any  particular  title,  '4itboat  a  knowledge  iS  the 
entire  law. 

§  350.  The  principles  which  govern  these  statutes  are  nof 
peculiar  to  the  statutory  law,  but  they  pervade  .the  oofuaion 
law  as  well.  For  the  doctj;ine  ia  gener&l,'thBt^  wAe'never^the 
law,  statutory  or  common,  casts  "on  one  a  duty  *  <Jf  a  pubHe 

Into  this  latter  class,  tlie  case  utider  con^identioa  aeona  to  lall ;  tWigb 
perhaps  it  falls  into  the  former  alsa 

'  Rex  V.  Legialiani,  I  Mod.  71.  And  see  Cnimpton  0.  Kembao,  l^.Ala. 
199;  Rexu.  Wa(soa,2T.  R.  199.  .  ',  '.'.' 

■'  Ante,  §84. 

•  Ante,  §150-150  d.  ,        ,  ',  ", 

•  Ante,  §22  6,  37. 

>  That  the  duty  must  be  a  legal  one,  see  Beg.  v.  Vano,  8  Eng.  L.  &  Eq. 
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natnre,  any  neglect  of  tbe  duty,  or  act  done  in  violation  of  if, 
is  indictable.*  Still  we  should  remember,  what  ie  many  times 
said  in  these  pages,*  that  there  are  duties,  clear  and  well  de- 
fined in  morals,  of  magnitude  so  smalt  as  not  to  be  taken 
into  account  in  the  law ;  and  therefore  such  duties  are  not  in- 
cluded in  our  rule.  In  this  particular  as  in  others,  we  must 
be  guided  by  the  landmarks  which  tbe  adjudications  of  the 
courts  have  laid  down  for  ns.^  The  English  books,  more  fre- 
qnently  than  the  American,  furnish  illastralions  of  our  rule 
in  cases  where  magistrates,  in  sessions  or  otherwise,  pass  an 
order  of  a  nature  affecting  the  public ;  as  to  support  poor  per- 
sons,* or  a  woman  and  her  bastard  child,'  to  pay  the  costs 
of  an  appeal  to  the  poor's  rate,^  to  admit  an  individual  to 
membership  in  a  friendly  or  benefit  society,^  and  other  like 
matters^  within  the  jurisdiction  of  the  magistrates,  —  the 
doctrine  being,  that  disobedience  to  the  order  is  indictable  at 
tbe  common  law.  Thus  also  disobedience  to  a  lawfnl  order 
of  the  privy  cooncil,  concerning  the  performance  of  quarantine, 
is  indictable.*    So  an  officer"*  may  he  thus  punished  who  re- 


0»e,  3  Den.  C.  C.  SIS,  B  Cox  C.  C.  379 ;  The  State  v.  BaHey,  I  Fort.  N.  H. 
185;  Bezf.  Etat«tt,8B.  &C.  114.. 
>  See  People  v.  Norton,  T  Barb.  4TT. 

■  See  uile,g820-S31. 

*  And  see  the  obKrvatlons  of  Dade,  J.,  in  Andenon  v.  Coaunon wealth,  6 

Bund.  SS7,  eai. 

*  Rex  «.  Tarner,  6  Uod.  8!8. 

*  Rex  v.  MooriioaH,  CiOd.  ti*,  A  Doog.  »U ;  Reg.  v.  Briiby,  8  New  Smb. 
Ciu.  Ji9t,  Temp,  b  M.  109, 1  Deo.  C.  C.  416, 13  Jur.  530. 

<  Rex  V.  Boyi,  Say,  143. 

'  Rex  B.  Gi^ea,  3  Car.  &  P.  S3;  Rex  t>.  Wade,  1  B.  &  Ad.  861. 

'  Bex  V.  Ga»h,  1  Suu-k.  441 ;  Rex  v.  Mutton,  Cald.  S3S,  1  Bott  P.  L.  438, 
note,  4  Doag.  833;  Rex  n.  RatnnBOD,  2  Bur.  799,  3Keiiy.  513;  Rexn.Bof- 
aIl,.3Bur.  883,  SKcny.  S49;  Reg.  ■>.  Wood  Ktton,  IS  Law  J.  n.  s.  M.  C 
218 ;  Reg.  v.  Wiggot^  Comb.  20& }  Reg.  v.  Cronley,  2  Per.  &  D.  31 9,'  10  A. 
&E.  133,  3  Jur.  67S. 

■  R«x  f.  Hams,  S  Leach,  4th  ed.  549,  4  T.  R.  302. 
"  See  The  State  v.  Berkfihii«,  3  Cart.  Ind.  207. 
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fuses  to  serve  ^  or  return  '  a  magistrate's  w&rrant  in  a  crim- 
inal case ;  or,  having  served  it,  disobeys  the  magistrate's  man- 
date to  take  the  arrested  person  to  prison  dating  an  adjourn- 
mfeot  of  the  examination  of  his  case ;  and  it  is  no  defence  to 
have  him  otherwise  in  custody,  and  produce  him  at  the'  ad- 
journed hearing.' 

^  351.  Moreover,  as  wa  shall  see  more  particularly  in 
another  place,  if  the  law  casta  upon  any  individnal  or  corpo- 
ration the  duty  of  repairing  a  public  way,  a  neglect  of  this 
duty  is  consequently  indictable  at  the  common  law.*  And 
so  we  might  add  numerous  other  illustrations  of  oat  doctrine  | 
but  we  should  thereby  only  anticipate,  with  small  compensa- 
tory advantage,  a  large  proportion  of  the  following  pages. 

§  351  a.  The  foregoing  views  may  be  condensed,  thus : 
The  law  seeks  to  keep  the  people  within  certain  boundaries 
of  duty,  without  compelling  them  into  all  the  right  And 
whenever  one  steps  beyond  the  boundaries  defined,  it  pursues 
him  according  to  the  method  appropriate  to  the  case.  If 
the  transgression  is  in  a  thing  affecting  the  public  directly,  in 
distinction  from  a  mere  wrong  to  an  individual,  then  the  in- 
dicbnentis  appropriate. 

^  352.  For  an  act  to  be  injurious  to  the  public,  within  the 
foregoing  principles,  how  many  persons  must  suffer,  or  be  in 
danger  of  suffering,  from  it?  We  cannot  easily  answer  this 
question  in  brief  and  exact  words;  yet  the  idea  is  not  diffi- 
cult of  comprehension.  Not  all  the  citizens  of  the  country 
need  be  actually  injured ;  but  the  wrong  most  be  of  a  nature 
to  produce  injury  to  all ;  and,  when  carried  fully  out,  must  in 
fact  injure  all  who  are  in  the  particular  locality,  or  otherwise 


>  Rei  r>.  Mills,  3  Show.  181. 
•  R^  V.  Wyat,  1  Salk.  380,  3  Ld.  Rayin.  1189. 
•  ■  Beg.  V.  JolinsoD,  II  Mod.  63.    And  see  ante,  g  »0,  352. 
'  Post,§SS9. 
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within  the  infiuence  of  the  act  Thus  an  indictment  for 
nuisance  mnst  allege,  that  the  thing  done  was  to  the  com- 
mon  nuisance  of  all  the  citizens  in  the  place,  not  merely  of 
divers  citizens-^  Yet  many  things  are  indictable  naisances 
when  done  in  populous  places,  and  so  actually  detrimental 
to  many,  while  they  would  be  innocent  if  done'  in  a  retired 
locality,  to  wh;ch,  at  the  same  time,  many  might,  if  they 
chose,  resort^  And  if  what  is  done  affectu  only  a  small  num- 
ber of  peiBons,  —  in  one  case  it  was  said,  the  inhabitantB  of 
three  houses,^  —  it  is  not  indictable.*  So  one  who  indecently 
exposes  his  person  to  a  single  individual ;'  though  in  a  public 
place,  yet  not  witiiin  public  view ;  does  not  become  answer- 
able  thereby  for  a  nnisance :  while,  if  the  exposure  were  to 
several,  or  if  many  could  have  seen  it,  being  public,  if  they 
had  looked,  the  offence  would  be  committed."  In  such  nui- 
sances as  an  obstruction  of  a  way,  it  has  never  been  deemed 
essential  for  an  actual  damage  to  have  accraed  to  any  partic- 
nlar  individual,  it  being  sufficient  that  the  obstruction  is  cal- 
culated to  injure  aU  who  may  choose  to  travel  the  way. 

^  353.  But  in  cases  of  the  last-men^oned  class,  the  way, 
for  instance,  must  be  one  over  which  all  the  inhabitants  of 
the  country  are  privileged  to  travel.    If  it  belongs  merely  to  a 


•  Commonwealth  e.  Smith,  6  Cnsb.  80;  Commonwealth  o.  Paris,  5  Sand. 
C9l ;  Rex  p.  Medley,  6  Car.  &  P.  292 ;  Beg.  v.  Webb,  I  Den.  C.  C.  888,  2 
Oar.  &  K.  &Sa,  Temp.  &  U.  as,  18  Jur.  42. 

■  Sea  Ella  v.  The  Stale,  7  BlackC  634 ;  Bex  v.  Fierce,  3  Show.  32T ;  Bex 
c.  CrwB,  2  Car.  &  P.  483 ;  Bex  v.  Watte,  Moody  &  M.  281 ;  Reg.  r.  Wi^, 
2  Salk.  460,  2  Ld.  Raym.  1 I6S ;  Beatty  v.  Gilmore,  4  Harrii,  Pa.  463. 469 ; 
Bay  V.  Lynea,  10  Ala.  63 ;  Rex  t>.  Carlile,  6  Car.  &  P.  686 ;  Rex  v.  Neville, 
Peake,  91. 

•  Bex  r.  Lloyd,  4  Esp.  200. 

'  Rex  V.  Hornsey,  1  Rol.  40S. 

•  B^.  V.  Webb,  I  Den.  C.  C.  33S,  Temp.  &  M.  23, 13  Jur.  4!,  2  Car.  Sc 
K.  938,  and  the  cases  there  cited ;  Fowler  i>.  The  State,  9  Day,  SI,  84;  Com- 
monwealth t>.  CatliD,  1  Man.  8 ;  Reg.v.Uolmes,SOEng.  L.bEq.59I;  Reg. 
V.  Orchard,  20  Eng.  L.  &  Eq.  598,  3  Cox  C.  C.  248;  Reg.  v.  Watson,  20 
Eng.  h.  &  Eq.  590,  2  Cox  C.  C.  876.  See,  however,  The  State  v.  Millard, 
IS  Vt  574.    See  Vol  n.  Exposube  of  Person. 
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town,  whose  inhabitants  aaly  arc  entitled. to  nee  it,Vai)d.a 
fortiori  if  it  ia  atmply  the  private  way  of  an  iodividaal,laii 
obstroctiou  of  it  wiU  not  be  indictable.'  Yet  whetber  i^is 
called  a  town  or  a  county  way,  oi^  like  a  tarapike-xpai^  t|ie 
way  of  a  particolar  private  person  or  corporation,  in  lespect 
of  the  person  bound  by  law  to  keep  it  in  xepaii,  K  immate- 
rial ;  provided  all  the  people  have  a  right  to_  its  use,  on  cos- 
forming  to  the  terms  required  by  law.* 

^  354.  A  refusal  to  accept  office  of  a  public  natuie  is  a 
common  law  offence,  as  wilt  be  further  explained  by  and  bjr.' 
And  the  doctrine  concerning  this,  offence  is,  tliat  the'refmal 
is  indictable  though  the  office  is  one  of  a  mere  local  natnre; 
as  that  of  common-council-man  or  the  like  in  a  mnnic^l 
corpOTation ;  or  overseer  of  the  poor,  constable^  sberifi^  Or  doj 
town   officer."     There   are  instances,  of  course,  in  which  i 


1  Commonwe&lth  t>.  Low,  3  Fidk.  408 ;  The  State  f .  Strong,  !S  HuBt, 
297.  The  cue  of  Bex  o.  Kcluvds,  B  T.  R.  fiS4,  decidee,  that,  if  ooomit- 
Bioners  under  an  iaclMare  act  set  oat  a  prirate  road  fiir  titt  we  of  the  in- 
habitants of  nine  parisfaet,  directing  the  inhabitaotB  of  mx  of  thoM  puiiba 
to  keep  it  in  repair,  no  iudictmeat  Uet  for  the  non-repaii'.  Tha  coort  uid, 
"that  those  matters  onlj' wHich  concerned  the jpublicirere  the  mlyect^fii 
iadlctment  That  the  road  in  que*tioD,  being  described  to  be  a  jM-inoK  na^ 
did  not  concern  the  public,  nor  waa  of  a  public  nature,  but  merely  aw 
cemed  the  individuals  who  had  a  right  to  nse  it  That  the  qnettiiM  wu  sot 
varied  by  the  circnnuUuice  that  many  individuals  were  liable  l»  repair,  or 
that  manj  others  were  entitled  to  the  benefit  of  it ;  that  each  partp  injued 
might  bring  his  action  against  those  on  whom  the  duty  «m  thrown." 

*  The  Sule  V.  Randall,  I  Stroh.  110. 

■  And  see  R^.  v.  Saintiff,  Holt,  129 ;  C<MimoBwealth  s.  Webb,  G  Band. 
726. 

1  Commonwealth  v.  Gowen,  7  Ifass.  878 ;  Commoawealth  v.  WilkioiQii,  li 
Pick.  179;  The  Sute  D.  Sturdivant,  IS  Maine,  66  ;  The  State  n.  Atkisna, 
2i  Vl  <4e ;  The  State  v.  Commisnonen,  Biley,  146 ;  Bung  t>.  Sbonebergff, 
2  Watts,23{  TheStatev.  Commissioners,  3  Hill,  S.C.  149;  Perron f. Fur. 
9  Zab.  35e. 

'  Post,  g  859. 

<  Rex  V.  Dcniion,  3  Keny.  3i3 ;  Rex  p.  Bemud,  Holt,  ISj^  Comb.  41f ; 
Rex  t>.  Bettsworih,  2  Show.  75 ;  Rex  v-  Lene,  2  Stra.  930 ;  Attomey-GeM«l 
V.  Read,  2  Mod.  299 ;  Rex  v.  ^V«odrow,.2  T.  E.  731 ;  R«x  v.  Jones,  7  Mod. 
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«f(f*wiffri6t'iittirferfe%in'fttn:iation,  while  yet'an  indictment 
'Wli'Iitl'^  ahd  possibly  iii^tAnces 'in  -which  a  pobHc  corpora- 
Koh  Ms  'po^fftio  provide  a  rtmed^  superseding  even  the  in- 
aWtrtWrt.*' "Ih'lJlte'niannei',  briBeJy' may'V  committed  by 
i)f*nHing  moo^  ^to  'one  as'  ati  iridncenient'  to"  vote  at  the 
eletKoW'c^  a- memBerbfiitOtpbration  "created  fd?the  sake 
of  puWic  govfem'i^eht.*." 

^  355.'  Indictable  oiTences  against  the  public  may,  as  we 
Satfe  aWn,-*'be  no  bifert'bhimeWbrthy  than  mere 'private  torts, 
ior^hWh  a  ei*fl^ad6n  OnTy  wiU  lie.  And,  on  thd  other  hand, 
they-  {nelade  wrongs  of  the  greatest  magnitude.  Now  the 
I4*;"«*we'ba«eals0  partly  seen,^  treats  offeiices  in  many  re- 
spotittidiflerently,  according  tb  the  dlflerent  degrees  of  their 
MWrMty.  ■  The  lofwesti'fof  example,  apprbxirtiaite  very  closely 
to  iitytl  HoiVs  J  tLrbilft  the  ^Highest  TecetTe  an  opposite  consider- 
atioa..    Tbns  itseem»  oUen  to  be  legarded"  as  a  legal  virtue 


«0,1  StM-IHG;  Bex  B.  Pri^,  Aleya,  rs-^Beg.  v.  Solcy,  11  Mod.  115; 
Ifcip.  CriplSni/lrMod.  S877  Box  v.  Jolliffc,  1  .East  151,  note;  Bei  v.. 
CMuMags;  flMod.r:*;  R«t  oiHemmings,  S  Sa!k.  187;  Bex  v.  Cany,  5' 
BMC;»7B;'06(mjion'rn!*Mf>.  Sllsbce,  fl  Mm.  *17;  The  State  v.  Hoit,  3- 
Ptat  N.  U.  SSS.'tfceT^  being,  Tibirerer,  in  New  Hamiwhire,  a  statute.  But 
Me  The  Sucte'r.  AlcEintjrre,  3  Ired.  171 ;  The  Stale  f.Llston,  9  Humph.  603.. 
IliftntAdeiie.'TtwMddnbtedirtefter  the;  words,  "  The  mayor  and  aldonnen 
ofHertfoWilreapactof  aagreatTlllaSna  as  any  that  rob  on  the  highway,"' 
-^rtWiiftdWtablei'for  •'what  fsitto  the  government  that  the  mayor,  &e., 
ireaitftck  ofngues?''    BeX  v.  Granfield,  12  Mod.  98. 

'  Rez'n  GraT«ne>r,'J' Wlla.  18,  1  Stm.  Il93;  Bex  n.  Denison,  2  Eeny. 
159;  AaoDymone,  II  Mod.  132;  Reg.  v.  Hungcrfbnl,  11  Mod.  142. 

■'riie'A»i»iif4roiw,llM«I.'tsi;'Beg.  i>.  Hungerford,  II  Mod.  142 ;  The 
State  0.  McEntyre,  3  Ired.  171 ;  Rex  v.  Grosrenor,  2  Stra.  1193. 

'»  Keirft  flli-niptijn,'i'U;'BftJTO.  1877.  " 
•-A«it(^§8*8'.-  'Atnf  sM  ante,  g  £5t. 

■'-*««,  ^837,  SS9;!I48. 

*  <lawj'IIke  AefbHoWitTg,  for  eaatnplie,  can  liardly  be  upheld  unless  we- 
ramgnize  the  doctrine  of  the  text:  Reg.  v.  Idwgon,  1  Q.  B.  4S6, 1  Gale  & 

D.  IS,  5  Jur.  887;  Ex  parte ,  4  ,A.  8i  E.  B76,  note;  Rex  v.  Dodd, 

»EW;^St6'i  Afeii;.'rikrfib!i,  If'East,  271);  Rex  k.  Bishop,  5  B.ft  AI4.  SU;-. 
fcipirti-I^,  ■r'jur.4«l;' Bcxi'.SinKh,   t'T.B.  80;  Rex  i-.  Marahail,  13 
Eaatp-SS*;  B»»t.-3Piildiiig.  i'Bor.eii,  ^Keuj-;  SOT;  BeS  n.  Philips,  C4fc. 
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not  to  prosecute  the  lowest;  but  he  wbo  knows  of  tbe  higbeet 
having  been  committed  is  even  iodiotable  if  iie  does  not  Ixj 
the  fauts  before  the  authorities  to  procure  a  {troaecatiob^ 
Yet  tbe  lowest  come  fully  within  other  distinctive  principles  ■^ 
the  criminal  law.  Fw  iUoatr^tion,  they  must,  in  nearly  and 
probably  %1I  cases,  be  committed,  like  the  highest,  with  the 
criminal  intent  explained  in  our  chapters  on  that  subject^ 
because  this  doctrine  flows  from  common  considerationB, 
which  eoncem  alike  all  grades  of  publio  wrong  doing.  Tbt 
reason  why  tbe  same  nUe  does  not  more  largely  apply  in  civil 
suits  is,  that  these  are  brought  to  enforce  a  compensatioa 
ia  damages  for  a  loss  or  iojury ;  and  often  one  of  two  innocent 
persons,  instead  of  the  other,  should  bear  a  private  loss.  Bat 
criminal  prosecutions  are  not  instituted  to  recover  damages; 
they  are  for  the  correction  of  wrongs  committed,  and  iat 
the  prevention  of  their  repetition.^  We  need  only  note 
these  principles ;  sufficient  iUustrations  of  them  will  be  seen 
as  we  proceed. 

§  355  a.  The  better  expression  of  the  doctrine  of  tlie  lest 
section  is,  t^at,  in  conseqnence  of  the  complication  of  hnma^ 
afTairs,  any  exact  division  of  wrongful  acts  into  civil  and  crim* 
iiial  is  in  its  nature  impossible;  while  there  is  also  a  nomf^ete 
gradation  in  hnman  wrongs,  beginning  with  those  most  purely 
agalnat  the  individosl,  and  Ascending  all  the  way  into  those 
wrongs  whieh  are  most  purely  against  the  State.  But  every 
proceeding  in  tbe  courts  must  wear  either  tbe  civil  or  tbf 
criminal  focm.  Yet  the  form  of  tbe  proceeding  does  not 
change  the  essence  of  the  thing  proceeded  against 

$  355  b.  In  tbe  remaining  discusaioiis  of  the  present  chap* 


temp.  HsHt.  238;  Beg.  e.  Harris,  8  Jur.  G16;  Es  p&rte  Beanclerk,  iJni;. 
373 ;  Anonymous,  Loflt,  2T2 ;  Beg.  v.  JolUe,  1  Kev.  ft  M.  483,  iB.&M. 
867;  Reg.  V.  Saunders,  10  Q.  B.  484;  Bex  n.  Muirsjr,  IJtu-.  37;  Reg.  e. 
Haxt,  4  Jur.  339. 

'  Ante,  i  ass,  329 ;  pott,  MtSnusiDir. 

■  Sea  BDto',  1 217,  228,  236,  237,  341,  244,  257. 
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ter,  let  na  carry  in  our  minds  the  following  things;  first, 
(hat  the  aeverftl  enumeAted  offences  are  only  the  resolts  td 
Trhich  the  courts  have  arrived  in*  respect  of  the  classification 
M  crime.  In  other  words,  that  particular  facts  are  deemed 
by  the  law  to  constitute  a  crime  within  a  particular  class, 
ealled  by  the  particular  name;  leaving  open  the  qaestion, 
whether  acts  not  within  a  given  class  may,  or  not,  be 
i#ithin  another  class,'  or  within  the  general  principles  of 
the  criminal  law.  Secondly,  that  the  general  prihciples  may 
therefore  be  broad  enough  to  include  within  the  indictable, 
gwund  facta  not  yet  classified  and  named  as  specific  offences. 
Thinfly,  that,  in  determining  what  is  indictable,  either  gener- 
sDy  or  within  a  particular  class,  each  Individual  judge  fol> 
tows  the  light  of  precedent  to  the  extent  mentioned  in  the 
fettrly  parts  of  this  volume;  yet,  when  a  case  arises  concerning 
Which  there  ia  no  precederrt,  he  applies  the  general  rules  for 
bimself,  holding  the  act  to  be  a  crime  or  not,  according  as  the 
facta  fall  within  or  without  those  roles. 

^  306.  I<et  us  now  look  at  the  several  public  interests 
which  the  criminal  law  protects.  "We  shall  consider  its  pro- 
tection, I.  To  the  Government,  in  its  Existence,  Authority, 
and  Fonctions.  II.  To  its  Relations  with  other  Govern- 
ments. IIL  To  the  Public  Bevemie.  IV.  To  the  Public 
Health.  V.  To  the  Public  Morals,  Religion,  and  Education. 
Vt  To  the  Public  Wealth  and  to  Populatiori.  VII.  To  the 
PabKc  Convenience  and  Safety,  VIII.  To  the  Public  Order 
and  Tranquillity.  A  single  act  of  wrong  doing  may  be  a 
violation  of  the  public  interests  either  in  one  or  several  of 
these  particulars ;  also  a  violation  or  not,  at  the  same  time,  of 
tho»  private  rights  of  men  ^  which  the  criminal  law  vindi- 
cates. It  is  therefore  not  always  possible  to  say,  tba,t  a  par- 
ticular offence  belongs  exclusively  to  any  one  of  these  classes. 
This  fact  will  slightly  embarrass  us  in  the  following  eluci- 
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datfoins;  but  the  difficnlty,  being  incident  to"  the  sabject, 
cannot  be  avoided. 


1  Protection  to  the  Government  in  Us  Edstence,  Authority, 
and  Functions. 

§  357.  Treaeon  ie  the  highest  ofieoce  known  In  th«  law; 
because,  with  govemmeutB  as  with  individuals,  self-preserva- 
tion is  the  highest  duty  ncedfal  to  be  done.  In  this  coantry, 
tK&son  ie  either  against  the  United  States,  or  a  p&rtienlai 
State.  The  crime,  in  England,  is  of  very  wide  range ;  but  iQ 
tliia  country  it  has  been  gr^tly  limited, '^ason  against  the 
United  States  consisting  "  only  in  levying  war  against  them,- 
•br  in  adhering  to  their  enemies,  giving  them  aid  and  com' 
fort."^  And,  in  most  of  tfie  States,  the  oflfence  against  the' 
State  baa  been  resbicted  within  neariy  or  quite  as  imirow 
limita.' 

§  358.  Bat  obviou^  the  gowmment  requires  more  of  its 
Aubjects  than  simply  to  abstain  from  attempting  its  oveiv 
throw.  It  requires  them  to  give,  when  called  upoo,  theit 
active  assistance  to  it,  and  at  all  times  to  refrain  from  cast- 
ing obstructiona  in  the  way  of  its  aev«al  departjoento  and 
functions.  Therefore  every  violation  of  these  duties,  being 
sufficient  in  magnitude  for  the  law  to  regard,'  is  criminal. 
Let  us  enumerate  some  duties  and  violations  of  duty. 


>  U.  S.  Constitution,  art  3,  §  3,  cL  1.  And  see  I  tT.  S.  Stat-  at  iMrsfh 
llS,beiDg  Stat.  1T90,  c.  9,  f  1,2;  Charge  on  Law  of  TreasaD,  1  Slory, 
«11;  United  States  v.  Hoxie,  Paine,  2GS  ;  Ex  parte  BoUmaD,4  Cranch,  75; 
Betpublic'a  v.  UcCarty,  2  Dall.  66  ;  Bespublica  v.  Ualin,  1  DalL  33 ;  Rea- 
{iDblica  a.  Carlitile,  1  Dall.  35 ;  United  States  i>.  Vigol,  3  DaU.  346 ;  United 
Slates  V.  Burr,  4  Cranch,  470;  United  States  v.  Rauwajr,  2  Wallace,.  Jr. 
189 ;  United  States  v.  MiteheU,  2  DaU.  348. 

*  As  to  New  York,  KB  People  n.  Lynch,  11  Johns.  S49.  See  also,  as  to 
several  <^  the  &ates,  3  GreenL  £t.  §  2^7. 

*  Ante^,  §  320. 
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'  ^  3^  Tfie  goveniment  cannot  be  CBiried  on  without  its 
officers;  and  therefore,  as  already  qbserved,^ a cefusalfWitboat 
lawful  excDse,^  to  accept  of  a  public  office  to  which  one  baa 
been  duly  elected,  is  indictable.  Happily  there  is  in  this 
country  widely  diffosed  a  commendable  wiUingnesa  to  do  this 
dnty ;  and  so  indictments  for  the  breach  of  it  are  rare.  Th^ 
doctrine  indeed  has  little  practical  applicability  with  ns, 
^ugh  plainly  it  is  a  part  of  oar  oommon  law. 

^  360.  The  name  reasons  which  lie  at  the  foundation  of 
this  doty  of  accepting  public  office,  and  evea  higher  reaaonSi 
Tflquire  those  who  have  (Lccepted,  faithfully  to  discharge  aU 
official  trusts.  Aay  act  or  CMniseion,  ia  disobedience  of  Mx'a 
^ty,  in-  a  tnaiter  of  pnbUo  conoeio,"  ia,  as  a  gener^ 
fvineiple,  puni^ia.ble  as  a  crime.*  Particularly  ia  this  so 
wbete  tb$  thing  required  is  of  a  ministeital  pr  other  like  na- 
tjUreiAQd  there  is  repoued  in.  the  officer  no  discretion.^    But 


>  Ante,  S  Ml ;  Beg.  v.  Yhiceiit,  9  Car.  tt  P.  91. 
■  *  AUomey-GonersI  n.  Read,  S  Mod.  399 ;  Bex  v.  Groavenor,  1  WUs.  18, 
!  Stra.1193;  Sex  o.  Deaiwn,  8  Keny.  259;  Ees  p.Jrigg,  Alejn,  78;  The 
State  p.  McEntyre,  3  Ired.  171. 

'  Ante,  g  32S,  336,  Sj8,  3S2-394.  A  private  penon  injnted  msf  hxn 
fa*  mcdmi  Ag^mt  tlie  officer  fbr  dam^es.  Jeatier  v.  Jotiffe,  9  Johiu.  SSI. 
See  aate,  f  S97,  340  and  not«. 

<The  State  r.  McEntyre,  3  Irea.  171,174;  B^  D.Neal,9  Car.&  P.  431 ; 
Betpnblica  c.  ]Sfoa^omery,  1  Yeateg,  419 ;  Beg.  o.  James,  1  'Eag.  L.  b  E(|. 
652,  a  Den.  C.  C.  l.  Temp.  &  M.  300,  14  Jur.  940;  Rex  o.  Howard,  7 
Mod.  807 ;  Bex  v.  Anf^ll,  Caa.  temp.  Hardw.  116 ;  Anoaymona,  6  Mod.  96 ; 
Crouther's  case,  Cro.  Eliz.  6S4 ;  Smith  f.  Laogham,  Skio.  GO,  61 ;  W.'s  case, 
Lofft,44;  Adams  n.  Xertenants,  Holt,  179;  The  State  p.  Lei^  3  Dev.  fc 
Bat.  127;  Box  v.  Commings,  5  Mod.  179;  Bex  f.  Hemmlngs,  3  Salk.  187; 
Smith's  case,  Syme,  185  ;  WTIkes  v.  Biasmao,  7  How.  U.  S.  89 ;  Rex  v.  Har- 
rison, I  East  P.  C.  38! ;  Reg,  v.  Buck,  6  Mod.  306 ;  Mann  v.  Owen,  9  B.  & 

C.  595,  4  Man.  &  R.  440 ;  Rex  v.  Bootie,  2  Bur.  864,  2  Keny.  576 ;  Bex  v. 
Tell,  1  Salk.  27B,  1  Ld.  Baym.  424 ;  Reg.  v.  Tracy,  6  Mod.  30 ;  The  State 

D.  Buxton,  2  Swan,  Tenn.  S7. 

*Rex  V.  O«bom,  1  Comyn8,210;  Commonwealth  n.  Oenther,  17  S.  &K. 
135 ;  People  v.  Norton,  7  Barb.  477 ;  Anonymous,  Loff^  183 ;  Rex  v.  Sey- 
34'  [401]        . 
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where  a  tBiuii  i^erm  in  &  jedielal  «f  other  ,aagacUr)r  in  wbioh 
he.ie  called  to  exercise  a  judgment  of  hiB  own,  he.J0.iiot4)ifB- 
ishable  for  a  mere  error  therein,  or  for  a  mistake  of  the  law.^ 
Here  tfae  act,  to  be  cagbtzable  orimiaEiUy,  oi  reven  .civifiy, 
mast  be  wilfal  and  coirapt.^  Andiif  the  sot  ia  aijidHj  9/ 
^odioifd  one,  in  a  case  where  tbe  oi&oer,  as  a  justioe  of  thei 
peaoe,  has  jurladictioii,  a  party  aggrieved  mil  not  be.  permit] 
ted  to  maintain  hiB  civil  aoit,  however  tfae  law  may  be  as  to 
a. criminal  prosecution,' though  be  alleges  oorruptiou.*  Tja 
aJlow  auch  ao  action  would,  be  impolitic ;  and,  Btnce  othej 


mour,  7  Mod.  382 ;  The  Slate  tr.  Maberry,  S  Sirob.  144 ;  Tftj-lor  v.  Soreniiu, 
i  HarriBon,  47S;  Stone  v.  GroTea,  8  Misso.  148;  The  State  d.  Stalcup,  4 
Ired  50.  And  see  Amtdd  v.  CoBuaoairealth,  S  B.  Sbnr.  109 ;  StoddaM  e.' 
Xarliell,  10  Vt  &2L 

'Ante,  8  240. 

'The  State  v.  Porter,  2  Const  694;  People  p.  Coon,  16  Wend.  277; 

la  re  ,   14  Eng.  L.  &  Eq.  151,  16  Jur.  935 ;  The  State  v.  Odell,  8 

Blackf.  396 ;  Reg.  v.  Badger,  6  Jur.  »94 ;  Common wcalch  v.  Eodes,  6  B^ 
Uonr.  1 71 ;  Lming  v.  Bentham,  2  Bay,  1 ;  The  State  b.  Johnna,  2  B»yi 
386 ;  The  Stat«  d.  Ganliier,  2  Miaso.  23 ;  The  State  f.  GUmow,  Cvn.  & 
Norw.38;  Cooper  u.  Adams,  2  Blackf.  29* ;  Peopk  c.Korlon,  7  Barb.477; 
KexD.  Phelpa,  3Kenj.,570;  Fox  v.  Ukoj.  8  Mod.  4fi  ;  Rsx«.  Ailingtqii,  1 
Stra.  ft78;  Ganiett  v.  Ferrand,  6  B.  i  C.  611,  9  D.  &  R,  657  j  Bex  ■>.  Webb, 
1  W.  Bl.  19 ;  Rex  17.  Ilalfon),  7  Mod.  193{  Bex  v.  Seaford  Justioei^  1  W> 
Bl.  432;  Rex  v.  Lediard,  Say.  242.  :      ■  .3 

'  See  post,  g  862,  -     ,      - 

*  Pratt  f .  G&rdoer,  2  Cu«h.  69 ;  Flvjd  v.  Btu^er,  12  Co.  23,  25 ;  Cuudlg- 
hamu.  Backlin,  8C0W.  178;  Garjiett  «>.  Fetrand,  «  B.  &  C.  fill,  B  D.  &  R^ 
6G7  ;  Tyler  v.  Alford,  88  Muue,  6S0;  Broom  Leg.  'Max.  2d  ed.  61.  Sai 
Cooper  0.  Aduni,  2  BlackC  294 ;  Linibid  v.  Fiuroy,  13  Q.  B.  240,  3  New 
Sesa.  Cm.  438;  Uiue  v.  Vida],  6  Munf.  27 ;  Coleman  v.  Fracwr,  4  Ri6iu 
146  ;  Stbresbley  u.  Fisher,  Hardin,  249 ;  AJezander  d.  Card,.S  R.  1. 145} 
BeisclL  V.  Wileon,  I  EUis  &  B.  489,  22  Law  J.  x.  a.  M.  C.  S4,  1 7  Jur.  664; 
IS  Eng.  L.  &  Eq.  391  \  Hill  v.  Selliok,  21  Barb.  20  J.  If  tbe  mogiatrate  fat^ 
DO  jurisdictioa,  he  knot  protected.  Sullivan  t>.  Jonev,  2  Gray,  £70;  Pipec 
D.  Pearson,  2  Gray,  120 ;  Clarke  v.  May,  2  Gray,  410 ;  Tracy  v.-  Wiliiama, 
^CoDn.107;  Gnuntm  V.  RaytDOnd,  1  Conn.  40.  And  so  also  of  the.  metn- 
bera  of  a  court-msrti^.  Wiae  r.  Withers,  S  Cranob,  331.  And  see  Macoa 
o.Cook,2Nolt&McCord,379;  Shoemaker  v.lfesbit,  2  BAwle,IKU.  As  lo 
.a  aaTal  commander,  see  Wilkes  c.  Dinamw,  7  Hpir.  U.  S.  89, 
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remedieB  ape  opea,  needless,    l^is  toatter  requires  a  farttier 
esplEinatioo. 

. .  §  361.  TfaeK  10  B  maaim  of  Uie  BogUsb  law,  tbat  the  king 
can  do  no  wrong.  It  does  not  ntcan  absolotely,  tbat  bo  ia 
incapable  of  error;  but  it  frees  him  ftora  any  punisbmoD^ 
personally  fin  wbat  he  does.'  The  rule  Deoesnrily  attends 
tbe  kiogly  offioe ;-  but  in  this  coaotry  webave  no  king,  and-nd 
one  here,  oUier  than.a  legialatbr  acting  officially^  is  emmpt 
from  tbe  paias  «r  offiual  ooniiption.B  Indcedif  a legi^tor 
misbehaves  himself,  the  legislative  body  can  deal  with  blm  ' 
for  the  contempt*  Yet  jt  is  the  better  doctrine,  tb^t  be  is 
obt  a  "civil  officer,"  ^ubjec^  to,  impeachment,  withio  tjie 
n^eaping  of  tbe  constitutioii  of  the  United  Stat^.^  Aud 
opinions  of  great  weight  have  been  given  against  hta  being 
impeachable  on  general  principles.' 

.  §  363.   Vet  the  doctrine  appears  to  be  safficiently  eetab- 
lisbed,  tbat  legislators;^  the  judges  of  our.  highest  courts,  and 


'  *  Bnmm  Leg,  Max.  2d  ed.  40. 

*  Btorj  CtHiflt.  5  TM ;  1  Kent,  C<Hn.  835,  nbte ;  Lord  BronjTliEnn  in  Fer^ 
wM  p-ffinnmUifl  CL  ft  F.  tDl,S89,  2M;  Mr.Justtce  Coleridge, in  Howard 
V.  GotMt,  May  Pari.  Law,  2d  ed.  ISl. 

*  1  Kent  Com.  289. 

*  May  Pari.  Law,  3d  ed.  flO,  TO,  73,  103 ;  1  Kent  Com.  83S,  23S ;  Amler. 
Mm  p.  DanQ,  6  Wheak  !04.  la  a  late  case,  tbe  sopreme  jndieial  court  of 
Massaehnaetts  decided,  that  tbe  bouseof  representatiTooft^e  Commonweal Ifa 
h  atitborieed  to  aspel  a  membep ;  and  that  tbe  jndirial  tribunals  can  inquire 
BeitlKF'iiito  the  retaont  for  the  espulsioti,  nor  into  the  qaeitioD  whether  the 
hooae  gave  him  opportunitj'  of  deKnce  coneemiDg  tbe  matter  fbr  which 
id  exp^led  likn ;  but  when,  for  instance,  he  claims,  before  th«  courts,  the 
privilege  of  a  member  to  be  exempt  fl«ni  arrest,  tbe  fact  of  hh  regain 
Oxpnlsion  ii  cooetuure  against  his  claim.    Hiss  v.  Bartlett,  8  Graf,  468. 

.  '  Story  Coitst.  §  199,  794. 

*  StoTT  Const.  §  799)  1  Kent  Com.  239,  note.  Lord  Coke  says,  tbat,  "  if 
iMj  lord  of  pariiantent,  spirihial  or  temporal,  bare  committed  any  oppre*- 
■ion,  bribery,  exwrtion,  or  the  like,**  be  may  be  impeacbed.    4  Inst  24. 

'  Ante,  g  301,  Bofl  authorities  oil«d  in  tbe  note& 
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of  aH  coartB  of  tecoitl,  acting  judicwUy;*  jtiWrsi*  and  .preb-. 
abl^  such  of  the  high  officers  of  each  of  the  goy^nrneDte  «Ai 
one  intrusted  with  res ponsible  discretaonary  duties;^  OK  aat: 
liable  to  an  ordinary  erimitial  procesa,  like  an  indiqtnieHt,  fotr 
their  official  doings,  however  coirupt^  There  ie  some  appan-- 
ent  aathority  for  including  in  this  rule  justices  of  the  peace, 
ia  respect  of  matters  judicial  and  witJitR  tJieir  jariftdictioif;* 
bat  the  i^ain  weight  of  auUiority,  (wobably  of  reason  alM| 
excludes  tbem ;  holding  them  liable  to  the  ordinaiy  criminai' 
precesaes,  though  not  to  the  civil,  as  we  have  aeen^  iacaseSr 
of  corruption,  not  oC  mere  mistake  oi  errot."     Judgea,  not; 

'I  Hawk.  P.  CCarw.  Ed.p.  447,  j6;  Tales  o.  Lansing,  9  JoIidi.  288,  i'- 
Johns.  S9S;  Canningliam  v.  Bueklin,  8  Coir.  ITS;  Hftmond  c.'Hoifdl,  t 
]il«d.3l8-,  Flajrd  ■>.  Barkar,  1!  Co.  2S,  SA.  N«i&er  i*  thejadge  UaUa  tos^ 
mvil  auk.  Ante,  g  360 ;  Uamiltoa  v.  Willianu,  26  Ala.  &27  ;  Yatea  v.  Lan- 
ang,  5  Johns.  281 ;  Taylor  v.  Doremua,  1  Harrison,  i73  |  Stone  r,  GraTeSt 
8  Misso.  US;  Lenox  v.  Grant,  8  Misso.  254;  Upskaw  f.  Oliver, Dndley,  . 
Ga.  241  ;  Morrison  v.  McDonald,  21  Mune,  530.  -  ' 

*  1  IlatiL  P.  C.  Cnrw.  Ed.  p.  447,  g  Sf  Yates  v.  Lansing,  5  Jokna.  ISi; 
1B9 ;  yet  sea  Rex  v.  Bynon,  2  Skoir.  >0t.  See  Wyid  i>.  CocAinw,  Cni. 
EUi.  492. 

»  4  BL  Com.  121 ;  2  WoodA  Lect  S65. 

'  The  State  ti,  Campbell,  2  Tyler,  177;  Tates  t^  Lanring,  snpra;  ^oyd 
ti.  Barker,  12  Co.  2S,  25. 

»  Ante,  S  860. 

■Wallace  v.  Commonirealtlt,  2  Ya.  Ca»  ISO;  CoouBOinraakk  v.Aie*-- 
andar,  4Hea.&Huaf.522-,  Eax  v.  Bomin,  8  B.  &  Aid.  483;  Feopla  r> 
Norton,  7  Barb.  477,  480 ;  Bex  ».  Harrison,  1  East  P.  C.  382 ;  Rex  t>.  Sea-, 
ford  Justices,  1  W.  Bl.  432  ;  Rex  «.  Smith,  7  T.  R.  80 ;  Rex  v.  Fielding,  if 
Bur.  719;  Rex  v.  Allington,  2  Stnu  678;  J^rd  Brougham,  in  Ferguson  f. 
Einnoull,  9  CI.  &  F.  251,  290;  Rex  e.  Okey,  8  Mod.  4S ;  Rfex  n.  Phelpft  2 
Eeoy.  570;  Rex  v.  Davie,  Lofi\,  69;  In  re  Fentinian,  4  Ne*.  &  M  126,  2  A. 
&  E.  127;  Rex  v.  Brooke,  2  T.  R.  190;  Rex  v.  Jones,  1  Wils.  7;  Rex  c. ' 
eoniis,  2  Doug.  426 ;  Jacobs  v.  Commonwealth,  2  Leigh,  709 ;  Rex  v. 
Angell,  Cas.  temp.  Hardw.  116;  The  Stat«  i?.  Gardner,  2  Misao.  23  ;  Lining 
o.  Beniliam,  2  Bay,  1 ;  The  State  p.  Johnson,  2  Bay,  385 ;  In  rei  — ,  14 
£ng.  L.  &Eq.  151 ;  People  d.  Coon,  15  Wend.  277;  The  Stale  c.  Porter,  3 
Const  694 ;  Rex  v.  Rya  Jnatieea,  Say.  25 ;  Rex  «.  Baylis,  3  Bur,  1*18  ■ 
Rex  V.  Jackson,  Loffl,  U7 ;  Rex  r.  Wykes,  Andri  238 ;  Rex  p.  Harries,  JS 
East,  270;  Rex  «.  Bishop, 5  B.  &  Aid.  612)  Reg.  e  Jones,  9  Car.  &  P.  401 ; 
[404]  •  ■  , 
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jurors,  and  the'bigfi  officers  Tneationed  otho-  than  legisiatJTe, 
are  answerable  in  another  form,  iiapeacbDwnt ;  ia  whvab, 
EtceorcKng  to  tlM  SSnglish  practice, '  thejt  ma}'  saSer  not  only- 
the  forfvittire  of  v&ce,  but  eleo  any  otber  penalties  knowD  to' 
tiie  law,  eren  the  deprivation  of  life.^ 

^  363.  The  oonstittition  of  tha  United  States  bowever  pro- 
Tides,  tdiat  applies  to  those  who  hold  office  under  it,  that' 
"iodgment  in  cases  of  Impeachment  shall  not  entcUd  fiirther 
than  removal  from  office,  and  disqualiflcatioo'to  bold  and  en- 
joy any  office  of  honor,  irbst,  or  profit,  under  the  United 
States;  bnt  the  party  convicted  shall  nevertheless  be  liable 
and  sQbjieet  to  indictment,  trial,  judgment,  and  pviiiishment, 
aceording  to  law."'  As  the  United  States  courts  have  no, 
coRimoD  law  jarisdiction,"  the  consequence  Appears  to  follow, 
thi^  they  canndt  take  up  a  case  after  judgnicnt  rendered  on' 
the  impeachinent,  and  proceed  to  conviction,  without  the  aid 
of  a  statute.  Sut  theie  are  eirailar  provisions  in  some  of  the 
State  coostitations ;  and  here  it  would  be  an  interesting  qaes- 
tion,  whether,  aft^r  a  jadgment  by  impeachment  and  rerooral 
fiom  office,  or  even  before,  a  court  of  ordinary  criminal  juries- 
diction,  without  a  statute,  cdnid  inflict  for  the  crime  the  addi- 
tional  penalty  which  in  England  the  house  of  Iqfds,  on'convic- 
tion  under  the  impeachment,  would  impose.*  But  almost  the 
whole  matter  of  this  section  and  the  Last  lies  in  nnoertaint)-. 
It  wilt  not  be  well,  in  a  work  bo  elementary  as  thi«,  to  dwelt 
apon  it  longer. 

^  363  a.   In  the  actual  a&irs  of  government,  a  man  some- 


utd  otIi«r  cases  cited  ante,  S  360.   Id  some  States  it  ia  to  b^  itBtntft.   Vkk- 
arsham  t>.  People,  I  Scam'.  Ii8. 
<  Maj-  Fail.  Law,  3d  ed.  474-176 ;  S  Woodd.  Lect  364, 9^5 ;  Storj  Cobit 

:w. 

■U.  a  CoiU'-art  1,  SS;  StorrCoQsLj  759,760,  781. 
■  Ante, ;  16-23. 

*  Sm,  m  iOastradng  mhub  of  the  pointe  ifrrohed  Id  tfan  miMtibn,  ante,  g  7; 
note,  17,  99 ;  Biahc^  Uar.  b  IHt.  S  m,  2e&,  766-788.       '  ] 
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times'  holds  an  offlce  to  which  be  hafl  not  beem'dnly  appointed! 
But  if  he  does  the  duties  ot  the  dffice,  under  color  of  title,  be 
is  called  an  officer  de  facto;  and  his  officid  acts  are  bind- 
tng  on  third  persons,^  tliongh  they  are  said  not  to  bfe  valid  in 
his  own  favor."  One  dniy  appointed  and  commissioned, 
aerving  in  the  office,  is  called  an  officer  dejkre.  Now  clearly 
if  an  officer  de  facto  is  indicted  for  malfeasance  in  office,  he 
cannot  be  heard  to  object  that  he  is  not  an  officer  dejure; 
becaase  hia  aoting  in  the  office  estops  him  to  deny  hds  right 
to  \i?  Yet  there  seems  to  be  ground  for  pennittiag  bina  to 
rely  on  this  excase  when  charged  with  a  mere  refusal  to  act; 
bftcause  evidently  he  may  cease  to  perform  his  official  funcr 
tions,  on  finding  be  has  no  authority.*    The  difficult  quesUcMi 


■  Thompsoa  x.  The  Staio,  £1  Ala.  48;  Peoj^  v.  GilbeK,  Anthon.^l&I; 
^cBee  f.  Hoke,  3  Spears,  138;  The  State  v.  Hill,  2  Speara,  ISO;  Boty  ir. 
Gorbam,  5  Rck.  487;  Bucknom  u.  Buggies,  15  Mass.  180;  NasoD  v.  Dilling- 
ham, 19  Mass.  170;  Pljniouth  v.  Fainter,  IT  Conn.  6S5;  Hoaglanil  v.  Cul- 
vert, Spencer,  387 ;  Fanners  and  Merchants  Bank  v.  Chester,  S  HumpliJ 
458;  Foirler  t>.  Bebee,  9  Mass.  291 ;  Commonwealth  «.  Fowler,  10  Uais. 
290;  People  r.  Cook,  4  Selden,  67;  The  State  n.  Perkins,  4  Zab.  409.  As 
to  who  is  an  officer  de  facto,  Howard,  J^  in  the  sQpicme  coort  of  Maine, 
observed :  "  A  mere  claim  to  be  a  public  o£ker,  and  exerciaiog  the  office, 
will  not  constitute  one  an  ofGcer  de  faclo ;  there  must  be,  at  least,  a  fair 
color  of  right;  or  an  acquiescence  by  the  public  in  his  official  acts  so  long 
that  he  may  be  presumed  to  act  as  hn  officer  by  right  of  appointment  or 
eleetion."    Brown  n.  Lnnt,  ST  Mune,  423,  429. 

■Bliodeati.  McDonald,  31  His^  418;  Ifeale  v.  The  Oretmen,  0  Watti, 
6S8;  Fearcef.  HswIciDs,  SSwaD,  TeDD.87.  See  Ehlredo.  SeEton,5  0hio, 
3Ifi. 

•  Vol.  It  S  828 ;  Bex  tt.  Borrott,  6  Car.  &  P.  124 ;  Keale  c.  The  Overseers, 
0  Watte,  fiSB  ;  The  State  v.  Maberry,  3  Strob.  144.  But  see  ComnranweaMi 
V.  Bupp,  9  Watts,  114.    See  Rex  v.  Clay,  2  East  P.  C.  060. 

*  See  Commonwealth  t>.  Rupp,  9  Watts,  114.  Tim  seems  to  be  the  true 
doctnne ;  though  Buffin,  C.  J.,  in  a  North  CarofinA  cose,  after  admitting  Ibht 
rach  on  offlcer  oannot  be  indicted  for  not  aeetptmg  the  office,  adds:  "  A 
person  who  undertakes  an  office  and  is  in  office,  though  he  might  not  fatve 
been  duly  appointed,  and  therefore  may  have  a  defeanbte  title,  or  not  have 
been  compellable  W>  serve  therein,  is  yet,  from  the  peesesdon  of  its  aothori- 
tjee,  and  the  enjoyment  of  its  etadumeuts,  bound  to  peifotm  all  the  duties, 
Ukd  liable  foplheir  omissioB,  in  theiunemanDeraaif  theappttlntmeniwere 
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is,  whetbar  tbird  pere^iu  ua  indictable  for  resisitiig;  or^or  tb* 
4^Tavated  ofiencB  of.  asBaolting,  a  .mere  ofliaer  de  facto ;  an^ 
sdMiOOgb  the  d^oi^oos  on  tbu  point;  are  not  barrnQDioaa,!  the 
better  opinion,  evidently  is^  Ibat  ihej  are ;  biecanss  tbe  ]«W 
doea ,  not;  p^roait;  tijtem  totfiftin  tiiie  way  tbe  lenity  of  tb4 
c|^in  to  Q^ce  of  thoBe  who  bold  tbe^office  undet  an  appatent 
rigbt     Otbei  :(QetbodA  of  testing,  the  rigbt  ore  i^o.' 

'  \  S64.  It  being  iccunibent  on  officers  to  perfonn  well  tbpir 
dSiciBt  dirties,  third  persons  may  not  lawfully  cast  obstractionS 
in  their  way ;  and,  if  they  do,  in  a  matter  of  public  concerii 
and  of  sufficient  magnitude,"  tbey  are  punishable.  Thus  the 
resisting  of  process,  duly  issuing  from  a  court  of  justice,  "  is 
at  atl  times  an  offence  of  a  very  high  and  presumptuous  na; 
ture ;  but  more  particularly  so  when  it  is  an  obstruction  of  an 
arrest  apon  a  criminal  process.  And  It  hath  been  holden, 
that  the  party  opposing  such  arrest  becomes  thereby  parlicep$ 
criminis;  that  is,  an  accessory  in  felony  and  a  principal  in 
high  treason."  *  The  better  doctrine  however  is,  that  in  thesa 
cases  he  need  not  be  regarded  technically  as  an  accessory,  but 
is  also  a  principal  and  original  offenderj"     He  rule  is  the  same 


Bbriotlj  Ieg«],  and  Lii  right  parfect"    The  State  v.  UcEntyre,  3  Jted.  171^ 
l-Zd. 

'  See  People  p.  Hopion,  1  Deoio,  574;  Gommcoiwealth  e.  Dngan,  ISMek' 
2IS;  Bex  0.  Ggi^M),  1  LeKl^  41)1  ed.  did,  1  £wt  P.  asiSfUnitad  States 
V.  Wood,  i  GbHu.  661 ;  BeU  v.  Toolej,  11  Ined.  605 ;  Hair  v.  Tb«  Stete,  8: 
Blackf.  154 ;  Reg.  d.  Newton,  1  Car.  &  K.  4fiS;  The  SUte  v.  Bdies,  S4 
UaiM,  SS»;  Feopla  ■>■  Cook,  4  8eldea,£Ii  1  H»k.P.C.Gtirw.Ed.p.433. 
Sbe,  M  to  tha  Scotch  law,  Gunn  ».  ProcnTatorsFiseal,  S  Bmaa,  <C4. 

■  See  McEim  v,  Somen,  1  Pa.  S97. 

■  Aula,  $  SS0-Sa4,  835,  826,  348,  S52-Sfrl. 

•4B1.  Cwn.  129;  1  Gab.  Crim.  Law,  lai;  3  Hawk.  P.  C,  Cnrw.  Ed.  p.' 
445,  gSG;  The  State  t>.  Bacbaoan,  17  Tt.fi7S;  Th«  State  n  Caldwell,  3 
lyiar,  S12;  The  State  s.  nailer,  S  Strob.  ^^>  "^^  Stalor.  Downer,  B  Vb• 
424,42».• 

*  Oommonweakh  p.  Uiller,  3  Ajhm.  61.  And  see  Bex  o.  Shaw,  Baw.  ft 
%.  CiH ;  Keg.  p.  Allan,  Cw.  &  M.  29»;  Ksx  v.  Pell,  1  Ld.  Bafm.  424 ; 
The£tBt«nUiui«7,19Uaiiu,  100;  BexT.  SlokM,  fr  Cai.  fc  P.  146 ;  Ihs 
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where  one  reseiies  another  from  an  officer)'  or  frotn  prison^ 
And  if  a  prisoner,  whether  oommitted  on  fiaal  oonviction  or 
not,  himself  bTCHks  prison,'  or  getsreleased  by  counterfeiting 
hie  discharge,*  he  ia  punisbable.  Private  jostiee  administered 
in  the  couTte  is  deemed  to  be  of  public  concern ;  and  there* 
fore  the  judicial  proceedings  obstmoted  need  not  be  criminal^ 
bnt  the  otfence  is  also  committed,  at  least  ander  some  caream* 
stances,  when  they  are  civil.'  Yet  in  South  Carolina,  an  in> 
dictroent  has  been  held  not  to  lie  for  rescuing  goods  in  execo* 
tion,  from  a  constable  upon  whom  no  assealt  is  made.*  And 
in  Alabama,  there  being  a  statnto  which  pnriMibly  did  not 
alter  the  case,  a  wanant  reining,  that  A.  opposed  B.,  a  con* 
stable,  in  the  execution  of  civil  process,  by  cbnoealing  and 
keeping  concealed  the  property  of  one  C,  was  decided  not  . 
to  charge  any  oriminal  offence.^  In  these  oases,  however,  the 
real  objection  seems  to  be,  not  alone  that  the  proceedings  are 
civil,  but  that  the  act  of  obstruction  is  not  sufficiently  near 
aud  direct 

§  365.  In  the  developments  of  human  wickedness  hitherto 
disclosed  to  the  tribunals,  various  other  methods  of  obstruct- 
ing public  justice  have  appeared,  and  been  held  to  be  indict 


StAte  u.  Buchanan,  IT  VL  673.  Contn,  The  State  v.  Cothbert,  T.  T7.  P. 
Charl.  18;  post,  I  491. 

>  Hawk.  P.  C.  Curw.  Ed.  p.  445;  g  27  ;  4  B1.  Com.  131 ;  Jenk.  Cent 
ITl ;  Rex  V.  Stokes,  5  Car.  &  P.  14S ;  The  State  p.  Cothbert,  T.  IT.  F. 
Charl.  13. 

■The  State  f.  Murrajr,  Id  Maine,  100;  Rex  v.  Martin,  Ruas.  &  R7. 196; 
B«g.  V.  Allan,  Car.  &  M.  395 ;  Anonymous,  1  Dj.  99,  pi.  60. 

■  Rex  D.  Haawell,  Rubb.  &  Ry.  4S8 ;  Peojde  v.  Duell,  S  Jolins.  449 ;  Com- 
monwealth V.  Miller,  2  Ashm.  61. 

•  Rex  V.  Fawcett,  2  East  P.  C.  862. 

•Reg.  I'.  Allan,  Car.  &  M.  295;  The  State  v.  Buchanan,  17  Vt,  fl7S; 
United  States  r.  Lowry,  2  Wash.  C.C.  169;  The  State  p.  Caldwell,  2  Tj-ler, 
312;  Hie  State  f.  Halte}','2  Strob.  73;  The  State  v.'LoTett,  3  Vt  110; 
Bex  V.  Fawcett,  3  East  P.  C.  862.  See  ComrcHrt  v.  Commoaire&Ith,  S 
WharL  437. 

•  The  State  p.  Sotherlen,  Harper,  414. 
'  Crampton  v.  Neinnao,  13  Ala.  199. 
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^bstititccomtHmlaw.  Some  of  which  oUier  methods  aie 
Ibe  ioUowiiig ;  aatnely,  preventing,  or  attempti»g  to  prerent, 
«.  witDeBS^.  JDryGaac,  or  officer  of  the  eonrt.from  attending 
bpoo  the  ooart;'^  bribery,  actosl  or  attempted,  of  a  judicial 
or  atber  .like  officer ; '  perraading  a  "witneas  to  take,  in  a  jadi* 
dal  prooeeding,  a  false  oath,  which  he  does,  called  in  law 
aittbornBtion  of.  peiJQiy ;  attempting  to  induce  htm  to  take 
sfKb  oafeh;^  .even- tampering  widi  him,  short  of  this  dtfeci 
4et,f  as  by Liuodertakiog  to  intimidate  him;'  endeavoring,  by 
Indirect  meaus,  to  inflaence  the  judge  or  jury  concerning  the 
foeiita  of.  a  oaude  on  tnal  or  on  the  eve  of  tiial,*  aa  by  cbco- 
iating  ptper»  .respecting  its  mwite;'  oommittiDg  peijn^;^ 
tnakibg  or  publishing  false  affidavits,  prejodioal  to  justice,  or 
to, the  workings  of  the  goTeroisent,  in  cases  notamoonting 
tf^aioall^  to  pfaJDry;*  preventing  a  coroner  from  holding 
9B.  inqaest,  as  by  borying  the  ttody  oi  otherwise,  in  a  case 
where  an  inquest  is.  required  by  law;^"  personating  an 
officer,  or  falsely  pretending  to  be  an  officer,  or  a  jttryman,^^ 
or  one  having  aathority  to  discharge  soldiers,^  and  acting 


.  'Tbe  Sl&teD.CupeBtor,  eOTLS;  Tke  State  >.  KajeB,eTtd7;  Ibxt 
State  V.  Earl«f,  3  Hamng.  Del  562;  Rex  v.  Chandler,  2  Ld.  Raj-m.  1368,. 
rStra.  612,  8  Mod.  336,  which  last  see  ;  BobertB'B  case,  3  Inst.  139 ;  Com- 
Bvnveqlth  a.£efAy,  S  Ta.  Caa.  1. 

■  Barefield  n.  The  Stat«,  14  Ala.  603 ;  The  State  v.  Carpenter,  SO  Vt  9  r 
4BI.  C(ra.l39. 

.  '  !  Rnsk  Crimea  Grea.  Ed.  596.    And  Ke  Adilej'B  case,  13  Co.  90. 

*  Rex  V.  JobnsoD,  2  Show.  1 ;  Reg.  v.  Darb^,  7  Mod.  100. 

•  Beg.  V.  Longhran,  1  CrawC  fc  DU  C.  C.  T9. 

■  4  BL  Com.  140. 

.  'Rex  V.  Burdett,  1  Ld.  Bajm.  116;  Bbx  v.  JoUifie,  4  T.  R.  aSSj 
Anonymous,  Lofll,462;  Rex  v.  Lee,  C  Esp.  123;  Rex  e.  Fisher,  2  Camp, 
563. 

f-%  Rwa.  Crimes,  Grea.  £d.  996 ;  Rex  o.  Aflett,  1  T.  R.  68. 
"  'Omealy  v.  Newell,  8  East,  384;  Rex  v.  De  Beftuvwr,  7  Car.  4  P.  17; 
Bex  0.  O'Brwn,  3  Stta.  1144,  7  Mod.  STS. 

"  Rex  r.  Soleguard,  Andr.  281 ;  Anoof  mous,  7  Mod.  10 ;  Bex  v.  Proby,  1 
kenj-.  250. 

"  Scarlet's  cue,  12  Co.  98 ;  Anonjuotu,  lilaivh,  81,  pL  133. 

"  Seriested'a  case,  Latcb,  203.    In  thu  case,  mone;  was  taken  of  tha  mU 
VOL.  I.  35  [^409] 
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9B  ench;  counterfeiting  the  processes,  or  sltsrii^  the  reo* 
orda^  of  a  coart;'  — these  and  the  like  obstmctione  c^pnb-' 
lie  jastice  are,  as  already  obeerved,  indictable  at  the  o 
law. 


§  366.  Time  are  circumBtaoeen  in  which  pnbMcoi 
aotborized  to  reqaire  private  citizens  to  assist  l^m  in  pes* 
(cvniijig  official  duties ;  and  bere  it  follows,  from  the  [Hin<a« 
pies  already  laid  down,*  that  if^  being  calltd  to  render  tbi* 
assistance,  they,  without  lawful  excuse,  refuse;  Or,  having 
nudertaken,  refuse  to  proceed  in  good  faith,  —  they  must 
iknswer  for  the  refusal  as  a  crime.  Of  this  natnie  is  a  de- 
eUning  to  aid  a  constable  or  aheiiff  in  arresting  a  person,  or 
in  otherwise  serving  process,  ci  vil  or  crintinal,  or  in  preventing 
ao  escape.^  So,  says  Mr.  East,  "  the  mere  act  of  refasiiig 
personal  assistance  to  the  Icing,  either  against  rebels  or  an  in* 
vading  army,  ....  is  a  high  misdemeanor."  * 

4  367.  So  ihe  kw  has  made  some  kinds  of  slanderons 
words,  spoken  of  official  persons,  especially  ^loken  to  tbemi 
indictable  when  they  would  not  be  so  if  uttered  of  or  to  a 
private  individual.'    How  far  indeed  merely  unwritten  alan- 


idier  for  discharg^g  Iiim;  and  to  it  vaaid  perhaps  bo  more  accurate  to 
regard  the  oETeifbe  as  a  cheat. 
>  2  East  F.  C.  865,  8G6. 

•  Ante,  §  358. 

■  Coyles  V.  Hurtin,  10  Johns.  86 ;  The  State  v.  Deniston,  6  Blackf.  277^ 
decided,  however,  upon  a  statute;  Beg.v.  Brown,  Car.  &  M.31i;  TheStata 
V.  Haile/,  2  Strob.  73 ;  Comfort  v.  Commoawealth,  5  Whart  437. 

*  1  £aat  P.  C.  80.    And  see  4  BL  Com.  122. 

'  Rexp.  Pocock,  2Stra.ll57i  Rex  w.  Darby,  3  Mod.  139,  Comb.  65;  Ji. 
parte  Chapman,  '4  A.  k  E.  773 ;  Reg.  v.  Nun,  10  Mod.  186,  187  ;  Reg.  v. 
Laugle/,  3  Salk.  ISO;  Bex  v^ Spiller,  2  Show.  207,  209;  AnoDTmona, Comb. 
46,  65,  66;  Rex  c.  Staples,  Andr.  228  ;  Reg.  c.  Wrightson,  \X  Uod.  166  ; 
'Rex  V.  Leafe,  Andr.  226.  Quer;,  whether  verbal  slaodcr  of  ajustice  of  the 
peace  Is  indictable,  Diiless  the  words  are  spoken  to  him,  in  his  presence-  Rex 
V.  Weitje,  2  Camp.  142;  2  Stark.  Slander,  194-137.  But  several  of  the 
above  cited  cases  are  opposed  to  this  distinction. 
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4er  iB  eo^nizable  criminally,  we  bIibII  not  bare -diecaas;  toi, 
tfaongfa  there  are  many  eases  in  the  old  books  sustaining 
crimiasl  pnoceedinga  for  Boctf  alaoder,  thesa  proceedings  seem 
to  have  fallen  into  disuse,  and  the  matter  may  better  be 
examined  in  another  place.'  Also  assaults  and  other  like 
oSBBces  are  aggravated  by  bong  committed  sgainst  penons 
in  official  station,  especially  persons  in  the  aotnal  disdiarge 
of  official  dutKS.*  In  this  conneotioii  might  be  mentioned 
eontempts  of  court ;  bat  they,  too,  will  require  an  encamiuatioa 
by  ttemselves.^ 

^  368.  In  Airther  extending  these  views,  we  oee  it  to  be  of 
the  highest  importanoe,  that  persons  be  elected  to  cairy  on 
ffae  government  in  its  various  departmeota ;  and  that,  io  ereiy 
case,  a  suitable  choice  be  made.  Therefore  any  act  tending 
to  defeat  these  objects;*  as  forcibly  or  nnlawfaUy  preveating 
an  election  from  being  beld,^.brihiiig  ot  cormpdy  influencang 
an  elector,*  receiving  as  an  elector  a  bribe,^  casting  more 
than  one  vote,*  "  the  taking  oz  giving  of  a  reward  for  offices 
of  a  public  natm«,"'  and  the  like,  — is  pooisbable  under  ihe 
mminal  common  law. 


•  voin.58ia,8is. 

■  Olilfieldc.  Geriiiig3,13  Ca  71;  YoL  n.§  45^9,  807. 
'  Vol.  n,  5  203  et  seq. 

•  See  Vd.  IL,  Elsotiok  Frauds  and  i^BBXB  actions. 

■  B«g.  r.  Soley,  11  Hod.  116. 

•  Bex  V.  CripUad,  1 1  Mod.  S8T ;  Rex  v.  Fljrmptou,  2  Ld.  Baym.  1S77 ; 
Bex  D.  Pitt,  8  Bur.  13SS,  1S3S;  B«k  c.  JoUiffe,  I  East,  154,  note;  ConuDOn- 
weallli  r.  CalUgltsn,  S  Va.  Cbb.  460.  And  see  1  Gab.  Crim.Lair,  l64,iiote, 
165;  1  Bua&  Crimes,  Grea.  Ed.  154;  Vol.  IL  BnisEBT. 

<  Commoavealth  u.  Callagban,  2  Va.  Cas.  460. 

•  Commonwealth  c.  Silsbee,  9  Mass.  417;  The  State  o.  Bailey,  21  Maine, 
62;  The  State  t>.  WiiliamB,  !5  Maine,  561.  See  abo  Walker  v. '(Vlnn,  8 
Mass.!4S;  Clark c.  Binney,  2  Pick.  IIS.  In  The  Statee.Lbton,  dHampL 
603,  the  Tenoessee  court,  not  referring  to  anj  authorities,  held,  that  for  & 
person  to  vote  at  a  municipal  election,  without  being  qualified,  is  no  indict- 
able oHence  at  the  common  law.  We  may  doubt  whether  this  deciidan 
■hould  be' elsewhere  followed. 

•  lHawk.P.  C.6tlied.c.e7,§3;  Bex  i>.  Toggait,  1  Car.  &  P.  201. 
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^  369.  CoQnterfeiting  the  coin  of  the  realm  appears  to  be 
regarded,  in  England,  as  an  oiTence  against  the  king  or  gov- 
eminent.  It  used  there  to  be  treason,*  tbongh  now  it  is  only 
felony.'  Perhaps  this  was  hardly  the  just  view  of  the  offence 
10  England ;  for  Mr.  Eaet  aptly  obaerves,  tba£  it  "  is  in  tnitli 
«  species  of  the' crimen  falsi^  or  fOTgery."*  It  no  donbt 
tmiches  at  seveiai  points  the  forbidden  gionnd;*  but  it  is 
very  analogous  to  forgery,  which  is  a  peculiar  species  of  v^ 
tsmpt,  soccessfal  tx  otherwise,  to  deinud  individnals."  It  il 
indictable  at  the  comiDon  law. 

%  369  a.  In  the  foregoing  iilniitmtionB  of  the  doctiine  of 
oar  fxesrait  anb-title,  ho  mention  is  made  of  some  acts  which  r^ 
^y  tend  to  the  obstractiou  of  tiie  government  and  its  jastioe, 
on  which  ground  they  are  theiefore  indictable ;  while,  at  the 
sam«  time,  they  are  pnblic  ofTences  on  stiU  other  grounds. 
The  law  knows  not  any  crime  which  is  not  an  obstra'ction,  ia 
some  sense,  of  the  government  end  its  justiee..  fiat  in  om 
dasidfioation  of  offences,  we  ioclode  each  act  ratber  in  the 
partioulai  oii^e  to  which  its  attractions  are  strongest,  than  in 
all  the  several  oirclea  to  which  it  ia  at  all  attracted.  And 
tiiere  is  one  general  elemait  of  wrong,  pervading  alike  onr 
whole  criminal  law,  entering  alike  into  the  nature  and  essence 
of  each  particular  crime;  but  this  fact  prevents  not  our 
■dividing  the  crimes  into  classes  regulated  by  other  and  pennl* 
iar  elements.  The  classification  is  a  practical  help  to  learn- 
era;  yet  neceasatily  it  partakes  of  the  common  infirmity  which 
attaches  to  the  works  of  finite  minds. 


>  4BL  Com.  97;  1  Hairk.  P.  C.  6lli  od.  c  17,  g54;  1  East  P.  C.  15S. 
■  1  Ross.  Ctimw,  Otm.  Ed.  54  et'seq. 

*  I  East  P.  C.  168. 

*  Ante,  gSS6. 

*  Post,  §428. 
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n.  Protection  to  the  Relations  of  the  Government  with  otkef 
GovemmetUs, 

-■^370.  QovenattentR  sre  as  iooapible  bb  indindQats*  of 
tahtlng  in  Hintual  relstions  without  law  to  regidate  tbe  s»> 
tiM^atioD.  And  each  particular  goremiBeDti  neceaaaril^  inis> 
tains  its  particalBr  'oonnectiona  with'  every  other  goverament^ 
tnd-witb  erery  colleotion  <tf  men  on  the  earth,  reqniriag  law 
to  coDtrol  the  connections,  whether  It  lecogtiizes  tbe  fact  or  Dot. 
The  law  which  binds  States  together  is  called  the  law  of 
tettons.  It  is  in  troth  conimoQ  law;^  or  rather  the  common 
law  has  appropriated  the  law  of  nations  to  it«el^  -making  it 
P«]tof  itfielf.  Any  condnct,  therefore,  in  one  of-onr  citi2ens^ 
V  in  a  foreigner  within  our  borders,  tending  to  IotoItb  out> 
government  in  difficulty  with  a  foreiga  power,  is-  an  offence 
fftt  wbieli,  OD  general  [mnciples  and  acoording  to  the  English 
htw,  an  iodictment  can  be  maintained.  Of  this  nature,  are 
endeavors  to  excdte  a  revolt  against  a  government  is  amity 
with  om^,^  libelling  aforeign  prince,*  or  other  person  in  officii 
^ttoR  abroad,*  and  the  like.  Sooh  abo,  in  a  time  of  mutual 
WaT)  are  the  violation  of  safe  condnets  or  passports ;  ^  and  th6 
deceitfully,  maliciously,  and  wilfully  supplying  of  prisoners 
of  war  with  unwholesome  bread,  not  fit  to  be  eaten  by  man.' 
There  is  coDsiderable  room  for  doctrines  like  these  -,  but  we 
must  remember,  that,  in  this  country,  all  intercourse  with. for- 
eign States  18  through  oor  naUonal  gorernment ;  and  that 


'  Ante,  §2,  7. 

*  4  BL  Oom.  67. 

■  Phillim.  IntemUional  Lav,  41S,  417 ;  J,%i  Hsnurd  Pari.  Deb.  1M<. 

*  PUILim.  IntematioDAl  Law,  417;  Vmf»  caw,  27  HoweU  Bt  Jr.  «27; 
Peltier'!  ems,  28  Howell  St  Tr.  dSO. 

*  Eex  V.  Gordon,  1  Russ.  Crimes,  Gretk  Ed.  24& ;  Bex  v.  Vnt,  1  BuM. 
Crimes,  Grea.  Ed.  24e. 

■  4  BL  0<HiL  GS. 

'  Treeve's  <m»,  1  Eart  P.  C.  821. 
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how  ibe  query  ames,  wfaeljier  we  aia  not  Hmitied  to '  sntdi 
oSeacea  as  are  specified  in  the  statuties  oftbe  United  States^ 

^  371.  The  law  of  nations  has  provided  rales  to  detennine 
the  juhsdietioDvapoa  the  high  seas  and  elsewhere,  of  the  ser- 
eral  govermnents ;  and  the  dasses  oi  penoaa  vbo  ar«  sdbject 
io,  and  exempt  from,  the  mnnioipal  r^pilatioiis  of  each ;  bat 
these  matters  will  come  nnder  review  in  our  book  of  the  pT4l^ 
ent  volume,  conceraing  the  Looality  of  Crime.  '     ' 


til.  Protection  to  the  I^He  Revenue. 

-  ^  373.  The  revenue  laws  in  this  country  concern  solely  the 
Oejieral  Government,  the  States  having  notiilng  to  do  w^ 
them;  and  the  obseivatioDa  made  under  our  la«t  anb-title.^ 
are  applicable  here. 


IV.  ProtectUm  to  the  PubHc  BgaUk. 

§  373.  The  protection  of  the  public  healtii  is  an  interest  of 
the  first  importance  to  evei^  government.  Without  healtb, 
the  members  of  the  community  cannot  discharge  their  duties 
either  to  the  government  or  to  one  another.  Therefore  every 
thing,  of  sufficient  magnitude  for  the  law's  notice,'  calculated 
to  impair  the  public  healtb,  is  indictable  at  the  common  law. 
For  example,  while  for  obvions  reasons  a  man  is  not  punbh- 
able  for  being  sick  in  bis  own  house  of  a  contagious  disease, 
though  the  house  stands  in  a  populous  locality;  and  wliite 
his  friends  are  not  guilty  of  crime  in  declining  to  remove 
him;*  yet,  if  the  sick  man  goes  out  in  the  public  way,  oairyiog 
bis  infection  to  the  «hngcr  of  the  public,  or  if  Aoe  so  takes 


>  Ante,  §  SI. 
■  Ante,  i  871. 

•  Boom  «.  Uika,  t  BarK  IM. 
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i^nit  aa.  ibirtited  cbildt-this.tict'safa^fA  tiie.docr  to  tbe  corn- 
toon  law  indiotEEtenL'  So  Ji  one  bdnga  into  a  pnUic  placa  a 
horse  having  the  glanders,  a  disease  commnnicable  by  infec- 
^a  .to  mall,  he^  iu  indicteUb*  And  in  a  New  Ydi4c  case, 
4he  court  observed :  "  It  is  a  ootnmon  nQiaaoce,  indictablie,  to 
jdivide  a  .boose  -in  a  town  for  poor  people  to  inhab^  in,  by 
JOtason  whereof  it  will  be  mqia  daDgwous  in  time  of  sickness 
■«Dd,  infeQtioD  of  the  plague.*  So  manufEiotarei,  lawful  in 
themselves,  may  become  nuisances,  if  eieoted  ,ia  .  parts  of 
towns  where  they  cannot  but  greatly  incommode  the  inhabit- 
ants, and  destroy  their  health."  Therefore,  when  cholera  was 
supposed  to  be  contagious^ — a  coosiderati^iii  however, 
which  does  not  directly  appear  to  have  influenced  the  decis- 
ion,—  it  was  held,  that  a  dwelling-house,  divided  into  small 
lapartnents,  thickly  inhabited  and  kept  in  a  filthy  condition, 
'was,  doring  theoholera  time,  a  nuisance  abatable  by  persons 
residing  near.* 

§  374.  For  the  like  reason,  to  render  nnwholesome  any 
thing  to  be  consumed  in  tt)e  community  ^  as  bread  which  is 
to  be  eaten,'  or  a  fountain  or  well  of  water  which  is  to  be 
dnlnk ;  •  or  to  sell,  or  otherwise  cause  to  be  consumed,  provis- 
ions injurious  to  the  health,^  —  is  an  indictahle    offence.* 

;  >  Bex  V.  TaDtandillo,  4  M.  &  S.  T3j  Bex  d.  Burnett,  4  M.  &  8.  272;  1 
East  P.  C.  226. 

'     ■  Beg.  tr.  HenMD,  Dettn.  24,  18  Eng.  L.  &  Eq.  107. 
'  Befeni^  to  B  Rtd.  Ab.  189. 

*  MMbro.  Yu)  SenudAer,  I£  Wand..897.  See  Tbe  State  n  Pone. 4 
'  McCord,  472 ;  People  i-.  Towaseiid,  3  HiU,  N.  Y.  179 ;  and,  a«  to  tlie  abate- 
ment of  the  nuisance,  Welch  u.  Scowell,  2  Dong.  Mich.  S3S,  and  Moffett  v- 

'  Brewer,  1  tireene,  lovra,  818;  Bsrclaf  c.  ConuDonwealdi,^!  Casey,  503; 
post,  §700. 
■  BeKi'.D{z<»,3M.8cS.11,4Camp.lS;  Bex  (l.Ha7ne^4U.ft6.!14. 

*  The  Slate  t>.  Bnckman,  8  N.  H.  203. 

'  ^  The  Stale  v.  Smith,  3  Hawlu,  378 ;  The  State  v.  Norton,  2  Ired.  40 ; 
Bex  p.  Treeve,  2  Eaat  P.  C.  821 ;  The  State  v.  Bowman,  S  N.  H.  203. 

*  The  doctrine. oT  the  text  concents  ptablio  ofieOcei;  bnt  a  mere  privats 
act  of  adminiiteriDg  what  ia  uawhoUBOtM  to  a  particular  individual  onlj,  haa 
been  held,  in  a  nin  priu^  cia^  *M  to  be  iBdictabla.    Beg.  p.  Hanson,  2  Car. 
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There  can  be  no  doubt  this  i»  so  by  tbe  &i](4«at.'CiQmnioo  law] 
apd,  if  it  were  not,  there  are  English  statutes  to, this  e|fe^ 
so  old  as  to  befcomtnoD  law  with  ue.>  .  Thus. also  tbe  iajwyi 
to  the  public  health  is  pne^ound  aawhiph.the  carryiqg'Oih 
of  noxious  trades,  in  thickly  settled  neighborhoods,:  i*  i^ld  ,to' 
be  a  pij^lic  crime.*  i  '  ■    '. 

.  §375.  ConsideratioDs  of.  public  health,  enter  into  iQa>W 
statutory  regulations,  and  regulations  by,  moaicipal  corporaft 
tions,  relating  to  matters  of  internal  police.  The  eoI*^  '  91^ 
ciuarantine  ^  and  other  rules  of  a  like  nature,'  might  be  men- 
tioned by  way  of  illustration.  But  we  are  treaUng  of  the 
common  law,  not  of  statute  law.  , 

.  375a.  het  as  add,  however,  t>hat,tbe  doctrines  of  tfae  pr^ 
eat  and  subsequent  sob-titJefl  of  tfais-ohapter  lie  at  the  founda'r 
tion  of  statutory  regulations  and  prohibitioDS,  exiating  in  mosfc 
of  the  States,  concerning  the  eale  of  intoxicadug  liquor,^  confj 
cecning  lotteries,^  concerning  gaming,^  and  concerning  variouo] 
otb^  like  things.  Doubts  have  arieen,  whetlMrk^^atioa.Qf- 
thia  sort  is  constitutional.  But  if  there  is  neither  an  exprest^ 
clause  in  the  constitution  of  the  State  forbidding  it,  nor  the 
equivalent  of  such  clause  in  strong  implication,  aod  tm. ob- 
jectionable details  encumber  the  enactment,  clearly  it  must.. 

&  K.9t3,  4  Cox  C.  C.  188.  CoDceming  this  class  of  qnestknu,  kbwevdp,  ^ 
tliere  u  some  difficultj.  An  anaalt  i«  a  mere  pnrote  advaofa^  tiket  ci\ 
an  iDdiTJdual;  yet  it  is  indictable;  and,  on  the  sama  reason,  there  oaf-. 
plainly  be  circanutances  in  which  the  private  admiDiatenng  of  a n whole-  ■ 
some  ttiinjcs  will  be  indictable  likewiee,  as  a  question  of  principle.  Indeed ' 
tbete  arc  grave  reasons  for  doubting  the  coirectDetA  iJf  liie  dedrion  Stself,'- 
rtferred  to  in  this  note.  ' 

■  Bumbyi?.  Rollitt,!!  Jur.  S27 ;  4fil.Com.  162.  And  see  ante,  §  11,  13. 
■»  Reiu.  Davey,  5Esp.2]7;  Rex  w.  Neil,  2  Car.  &  P.  485. 

■  See  Bex  0.  Harris,  4  T.S.a03,  ZLeB9h,4tked.  649.  ' 

•  See  Commonweallii  i>.  Faliey,  6  Ciufe.  408 1  HaniKin  v>  Matfr  (tf  Baiti- ; 
more,  1  (^U,  284. 

•  Vol.  n.  §  928  et  eeq.  .[ 

•  Vol.  II.  §  821  et  leq. 

'  Vol.  n.  i  608  et  seq.  •     :    ,■   ■ 
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be  deemed  autfaoHzed.  To  bold  otherwise  woald  be  to  deny 
tfte  power  of  tiie  legislatnTe  to  protect  at  all  the  varioas  pub- 
lic interests  ndw  refnred  to.  Because,  if  the  legislature  may 
pMtect  them  by  its  laws,  it  must' be  competent  to  decide 
what  particular  proTisiona  are  necessary  for  this  purpose. 
And  thorogh  a  citizen  or  a  judge  may  think  its  decision  un- 
wise, neither  citizen  nor  judge  has  been  vested  with  the  au- 
ttority,  which  reposes  alone  in  the  legislature,  to  act  upon 
tite  question.  No  power  of  our  governments  can  declare  a 
gtatatevoid  simply  because  of  its  being  unwise.' 


V.   Protection  to  the  I^lic  Morals,  Religion,  and  Education. 

$'376.  Morality,  religion,  and  education  are  the  three  main 
pillars  of  the  State,  and  the  substance  of  all  private  good.  A 
oommnnity  from  which  they  are  banished  presents  mote  than 
the  gloom  of  original  chaos.  Therefore  they  should  be  otv 
jecfS  of  fHimary  regard  by  the  laws.  How  far  tbey  are  such, 
inikct,  as  concerns  our  criminal  jurisprudence,  let  us  now 


^  377.  Onr  English  ancestors  had  always  a  form  of  religion 
ettablished  by  law.  But  those  wiser  Englishmen  who  set- 
tled thie  ootintry  deemed,  that  religion,  in  its  essence  and 
spirit,  flourishes  best  when  left  to  its  own  forms.  There  are 
in  England,  therefore,  growing  ont  of  its  churoh  establish- 
ment, several  statutory  and  common  law  oflences  trnhnown 
in  the  United  States.  Such  ace  simony,  being  the  corrupt 
presentatioD  of  any  one  to  an  ecclesiastical  benefice ; " 
nonKH}nformity  to  the  worship  of  the  church;'  beating  a 


'  See  Vol.  n.  5  1010.  Tbe  Termont  conrt,  in  conformity  with  titeati  doc- 
trines^ baa  MS,  that  the  railroads  tnay  be  compelled  by  legislstive  act  to 
maintain  cattle  gnarda  at  the  crosangs.  Thorpe  v.  Butland  Be  Bnrlingtcm  - 
Railroad,  I  Wm*.  Vt  140. 

•  4BLC(Hn.6S;  1  East  F.  C.  39. 

•  1  BL  Coin.  61. 
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cleik  ID  otders,  as  an  oflenoe  of  a  higher  graile  Iban  aa  oidi* 
nary  battery ; '  and  some  others.  Yet,  in  a  niore  geneal 
Benae,  Christianity  is  a  part  of  oar  comraoa  lav.'  Wbetliei 
it  ia  so  £u  snch,  tMt  apostasy,  which  ia  a  total  reDaadatum 
of  Christianity  by  those  who  have  onoe  embraced  it;'  those 
darker  heresies  which  tend  to  oTerturn  ChriBtianity  iteelf^aod 
not  merely  some  particular  form  of  it ;  *  religiooa  ifflpoatme,^ 
false  and  pretended  prophecies,^  and  the  Iike,~are  the  sob- 
jects  of  indictment  here,  as  they  were  in  England  whut  em 
forefathers  came  to  this  country,  we  have  probably  no  diieot 
adjudications;  bat  they  seem  practically  to  have  dropped 
silently  out  of  the  catalogue  of  crimes  on  both  sides  of  Ak 
Atlantic.  And  the  good-sense  of  the  present  age  has  taaght, 
that  the  opinions  of  men  shoold  not  be  restrained  by  the  pi^ 
lie  laws,  unless  some  injurioos  act  ia  committed.  This,  in- 
deed, we  have  seen  to  be  a  fandamejjtal  principle  of  the  eoiD- 
mon  law  itself.^ 

^  376.  Public  proline  swearing  and  blasphemy  ^  have  ben 
held  in  this  country  to  be  indictable  at  tbe  cocoinon  law ;  yrt 
less,  according  to  some  of  the  judges,  as  tending  to  saptte 
foundatioos  of  Christianity,  than  as  disturbing  the  peace  and 
corrupting  the  morals  of  the  community.^  The  observance 
of  the  Lord's  day  is,  both  here  and  in  England,  so  fnlly  en- 
forced by  statutes,  that  it  is  of  little  practical  consequeoce  to 


*  4BI.  Com.  S17. 

■  Updegraph  i>.  Commonwealth,  11  S.  &  B.  394 ;  People  t>.  Bn^lo,  t 
Johns.  290 ;  Sbovcr  v.  The  Slate,  5  Eng.  ^59 ;  1  Bancroft  Hist  TJ.  S.  Hi- 

*  i  BL  Com.  43: 

*  4  BL  Com.  44.    And  see  Reg.  v.  Gathercole,  2  Lewin,  237. 
»  4  BL  Com.  62. 

*  4  BI.  Com.  149. 
'  Ante,  S312. 

'  See  Vol.  H  S  68  et  aeq. 

*  People  D.  Rnggleo,  8  Johns.  890;  The  State  v.  Jonoa,  9  Ired.  38;  The 
State  V.  Chandler,  2  Harring.  Del.  553 ;  Updegraph  v.  Common  wealth,  U 
S.  &  R.  394.  And  see  The  State  v.  Kirby,  1  Murph.  354;  Commoawealdi 
V.  EneeUnd,  !0  Pick.  206 ;  The  State  v.  Eliar,  1  Der.  267. 

■   ["8]     ■ 
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inqniret  whether,  -without  them,  a  breach  of  thiB  duty  is  cog- 
nimble  crimiaally.i  Its  violation  has  been  considertd  by  one 
of  ODi  State  courts,^  not  to  be  a  common  law  oflence  in  this 
contrtry-  Yet  if  we  reflect,  tbat  snch  observance  contributes' 
tO'the  public  repose,  health,  morale,  convenience,  as  well  as 
r^jgion;  that-oui' ancestors  were  a  Sabbath-keieping  people; 
and  that  the  law  in  both  coontries  rests  on  exactly  the  same 
leuoDB, — -we  shall  see  room  for  at  least  the  doabt,  whether 
tfaia  part  of  the  English  system  did  not  come  to  us  with  the' 
great  body  of  English  law.  If  it  should  be  found  to  have' 
originated  iO'  anci^it  acts  of  parltaroent,  rather  than  imme^ 
mefiat  nsege,  tfae  result  would  not  therefore  be  different' 

379,  Bat  however  uncertain  may  be  the  precise  extent  to 
which  tfae  common  law  protects  Christianity,  tliere  is  no 
qowtioa  tbat  it  practically  and  fully  ch^shes  the  public 
morals.  And  it  punishes  as  a  crime  every  act  which  it 
deems  sufficiently  evil  and  direct,*  tending  to  impair  the 
puUic  moraUi.  Thns  the  keeping  of  bawdy-houses;^  the 
pnblisbing  of  obscene  prists  and  wrltiogs ;  ^  the  public  utter- 
auDe  of  ofaecene  words ;  ^  the  indecent  and  public  exposure  of 
oWs  penon,  or  the  person  of  another;"  and,  generally,  all' 

*  I  East  P.  C.  S ;  The  State  o.  Brooksbank,  6  Ired.  7S ;  Nabon  v.  The' 
Stua,  6  A\tL.  SM ;  The  State  v.  Soltnierie,  a  Kuh.  399.  And  «ee  llie  State- 
V.  Willionu,  i  Ired.  400. 

^  The  State  v.  Brooksbank,  6  Ired.  75. 
'  Ante,  S  11- 

*  Ante,  I  SS0-S34. 

'  4  Bl.  Com.  168 ;  Reg.  v.  Williams,  10  Mod.  63, 1  S«lk.  384 ;  Smith  v. 
He  State,  6  Gill,  42S ;  The  State  v.  Evatu,  5  Ired.  603 ;  Smith  i-.  Com- 
moowealtfa,  6  B.  Monr.  21 ;  Bast  v.  Commonwealth,  2  B.  Moor.  417 ;  Feft- 
ple  B.  Erwiu,  4  Deaio,  129;  Commonwealth  v.  Uarrlogton,  3  HcL  26; 
B^  CI.  PiereoD,  1  Salk.  382;  JenmngB  d.  Commonwealth, IT  PicL  SO.  And 
tee  The  State  u.  Bailey,  1  Fost  N.  H.  343. 

*  Commonwealth  v.  HcJmei,  IT  Maaa.  336;  Commonirealtli  v.  SharpleB8,2 
S  &  R.  91. 

'Bell  V.  The  State,  1  Swan.  Teno.  42. 

*  Britain  v.  The  State,  9  Humph.  203 ;  The  State  v.  Eoper,  1  Dev.  & 
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act»  of  giDflB  aiwl  open  Jevfdaese ;  ^  are  indiOtaUe  bX  the  eaat 
iBOR  Ia«k  But,  for  leasona  already  coiuideied,'  the  same 
things  •»  as  advdtery  and  iornicatioD,*  though  oominittei} 
with  many  peraoas,*  soliottationa  to  p«mit  these  o^acaa,' 
exposure  of  s  man's  person  to  one .  female  only '  —done  in  a 
more  private  manner,  are  not  punishable  eriouaaliy,  eniseft 
indeed  under  statutes,  which  exist  in  many  of  tiie  Statei. 
The  South  Carolina  court  held,  that  living  openly  in  adulter; 
i«  not,  in  the  abaeace  of  statutes,  indictable,  thoogfa  ehai^ 
as  an  otTence  against  public  decency/  Yet  other  cases  reco^ 
nize,  .what  is  clearly  within  the  general  principle,  that  adul- 
tery and  fornication  nfay  be  so  gross  and  notorions  as  to,be 
eognizable  criminally  by  the  common  law.  There  may  be 
difficulty. in  drawing  here  the  exact  line  of  distinction;  sliU 
plainly  there  are  things  indictable,  and  other  things  not  in- 
dictable, within  these  general  dassea.^  So  the  public  selliag 
and  buying  of  a  wife  has  been  held,  in  Eogland,  to  be  a 

Bat  808;  'Reg.  v.  Webb,  t  Den.  C.  C.  SS8,  2  Csr.  ft  K.  »BS,  Tmp.  & U> 
as,  13  Jar.  4! ;  m\ier  v.  People,  S  Barb.  801. 
>  4  BL  Com.  6i. 

•  Ante,  S  346,  352-3&1. 

'  Reg.  c.  Piereon,  1  Salk.  382 ;  GaUzard  p.  Kigault,  1  Salk.  658,  2  U 
Rajm.  809  ;  The  State  v.  BrunaoD,  S  Bailey,  149 ;  Anderson  r.  Commcof 
maltli,  5  Rand.  637;  Conunon wealth  o.  Imms,  fi  Rand.  634;  ComaMt- 
wealtli  o.  Jones,  2  Grat.  fiSS  ;  The  Sute  t>.  Cooper,  IS  Tt  SSI. 

•  Tbe  Slate  v.  Etbtu,  5  Ired.  SOS  ;  Seg.  v.  Pienoo,  1  Salk.  3S!;  Th 
State  V.  Moore,  1  Swan,  Teno.  136. 

'  Reg.  D.  Pienon,  I  Salk.  S82.  Where  a  statate  makes  adulteiy  an  in- 
dictable felony,  the  solicitation  is  puaisbable  aa  aa  attempt  Tbo  Stale  v- 
Avery,  T  Conn.  2GB.    See  Shannon  o.  CommoD wealth,  3  Harris,  Pa.  !2{. 

•  Res  V.  Webb,  1  Den.  C.  C.  338,  2  Car.  ft  K.  933;  Reg.  p.  WaBon,  i 
Cox  C.  C.  3T6,  20  Eng.  L.  &  £q.  G99;  Reg.  p.  Holmes,  20  Eng.  L.  &  £il' 
697;  ante,  $352. 

'  Tbe  State  «.  Bhidkid,  2  Bailey,  149. 

'  The  State  v.  Moore,  1  Swan,  Tenn.  130  ;  Anderson  t>.  CwnmoQwealtli, 

S  Rand.   S27;  Commonwealth  t>.  laaaci,  5  Raod.  634;  Commoowealtb  v. 

Jones,  a  Grat  555.    And  see  Rei  p.  Johnson,  Comb.  377  ;  Rex  u.  Talbot, 

,   11  Mod.  415 ;  Claxton'a  cajie,  12  Mod.  566  ;  The  State  v.  Cagle,  2  Hnm;^ 

414. 
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MMnmon  law  crime.*  Incrat  is  paniafaed  by  statutes  io  a 
6i^  number  of  tbe  States ;'  bat  it  seems  not  to-be  otber- 
Wiee  en  offence.'  Polygamy  was  not  an  ofenoe  in  the  tem- 
poral  courts  until  <6tat  Jacl,  c  3,  made  it  sncb  when  oom- 
mitted  "withio  bis  majesty's  dominions  of  England  and 
Wales ; "  *  BO  that  in  this  country  its  criminality  rests  only  in 
flie  acts  of  the  sereral  State  legislatnres. 

'  ^  380.  Pot  reasons  other  than  those  which  sinJply  concern 
tfae  public  morality,  sodomy,  called  sometimes  buggery,  some- 
times  the  offence  against  nature,  and  sometimes  the  horrible 
Mmt  not  fit  to  be  named  among  Christians,  —  being  a 
tiUnal  copnlatlon  by  hnman  beings  with  each  other  against 
aatnre,  or  with  a  beast,  — -  is,  thoogh  ccHnmitted  in  secret, 
oiminal  in  the  highest  degree.  Hawkins  says,  it  **  was  felovy 
by  the  ancient  common  law ; "  "  yet  Blackstone  remains,  that, 
ill  the  times  of  popery,  it  was  sabject  only  to  ecclesiastical 
censures.'  The  statute  35  Hen.  8,  c  6,  eufiiciently  early  in 
&te  to  be  common  law  in  this  country,^  made  it  felony;^ 
and  either  by  the  adoption  of  early  English  enactments,  or 
the  earlier  English  common  law,  we  have  received  It  into  the 
catalogue  of  oor  common  law  crimes,'  But  it  rests  on  sev- 
eral reasons  not  necessary  here  to  be  discussed.  An  attempt 
to  commit  sodomy,  much  mcure  the  offence  itself^  is,  in  the 


>  Rex  V.  Delaral,  S  Bar.  1434,  14SS ;  4  fil  Com.  64,  note ;  Common- 
veallh  r.  SUrpIran,  2  S.  &  R.  91,  102. 

*  See  Commoawealtli  v.  Goodhue,  2  Met.  193 ;  United  St&tea  t>.  Hiler,  1 
Uorris,  330. 

•4  Bl.  Com.  64. 

*  Bishop  Mar.  &  DiT.  g  203. 

*  1  Hawk.  P.  C.  Gtb  ed.  c.  4,  p.  i,  Curw.  Ed.  p.  357. 

*  4  BL  Com.  216.    And  see  Bex  v.  Uulreat;',  1  Rvk.  Cnmes,  Grea.  Ed. 
69S. 

'  Ante,  S  11,13. 

■  1Ia«k.  P.  C.  ut  rap. ;  Bus*.  CrimM,  Grea.  £d.  698  ;  1  Hale  F.  C.  669,; : 
1  East  P.  C.  480. 

*  Commonwealth  k.  Thomas,  1  Ta.  Cu.  907  ;  Davia  v.  The  Stal«,  3  Har.-. 

&J.m. 
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{;  381  THE  ACT.  '    '  [book  17;. 

Bnglisb  coixuno»laiv  of  the  ecdeaiastioalcourtSj-a  grooad  of 
divorce.^  i 


§  881.  Bat  chaatHy  is  not  the  only  form  of  morality  pro- 
tected by  the  common  law.  The  erection  of  a  mountebanl^a 
stage  has  been  held  to  be  indictable  ;>  and  the  doctrine  has 
been  more  broadly  laid  down,  that  so  is  "  every  public  show 
and  exhibition  which  outrages  decency,  shocks  hmnanlty,  oi' 
is  contrary  to  good  morals." '  And  tite  keeping  of  a  commo'ij 
gaming-house,*  or  of  a  disorderly  ale-house  or  inn,'  or  indeed 
of  any  other  disorderly  hoase,*  is  a  commoo  law  offeace,  on 
account,  among  other  things,  of  the  evil  influence  of  such 
places  upon  the  public  morals.  But,  in  the  absence  of  stat' 
tttes,  gaming,  simply  and  alone,  is  not  cognizable  criminally;' 
thfngh  possibly  some  kinds  of  games  are  so,  from  their  pecul- 
iar nature,  as  perhaps  the  cruel  game  of  cockfighting.'     And 


'  ffif&op  Mar.  &  IKt.  §  446,  474. 

■  Rex  V.  Bradford,  Comb.  S04.    And  tee  Htdl^  ewe,  1  Mod.  76. 

■  KdowIm  t.  The  State,  S  Daj-,  lOS.    Sea  Jacks  «.  lltB  State,  !3  Ala.  n. 

*  1  Buss.  Crimea,  Grea.  Ed.  333 ;  Box  d.  Dixon,  10  Mod.  335 ;  People  m 
Jackson,  3  DbdIo,  101  ;  United  States  v.  Dixon,  4  Cranch  C.  C.  107 ;  Hie 
State  V.  Haines,  30  Maine,  05 ;  Yandcrworker  f .  The  State,  8  Eng.  700 ; 
Hex  V.  Medlor,  2  Show.  36 ;  The  State  v.  Savannah,  T.  U.  P.  Charl.  133 ; 
The  Stat«  e.  Doon,  B.  M.  Charl.  I ;  Commonwealth  d.  TUton,  6  Met  233, 

235. 

>  Stephens  v.  Watson,  1  Salk.  4fi ;  Hall  v.  The  State,  4  Harring,  Del  13S, 
145. 

■  The  State  v.  Buley,  1  Post  N.  H.  S4S;  Commonnealllt  o.  Stewart,  1  S. 
&  B.  342 ;  Hunter  i:.  Commonwealth,  2  S.  &  B.  2S9 ;  The  State  v.  Mathews, 
2  Dev.  &  Bat  424 ;  The  State  v.  Bertheol,  G  Blackf.  474 ;  Wilson  v.  Ctun- 
monwealth,  12B.Uonr.  2;  Smith  d.  Commonwealth,  GB.Uoi^'.  21;  Blocon- 
huff  V.  The  Slate,  S  BIack£  205 ;  The  State  v.  MolUkin,  8  BUck£  260.  See 
Bex  V.  Macdooald,  3  Bar.  1645. 

'  West  V.  Comroonwealtb,  3  J.  J.  MorshaU,  Ul ;  The  State  v.  Cotton,  B 
Texas,  425 ;  People  v.  Sergeant,  8  Cow.  139 ;  Beg.  t>.  Aahton,  16  Eng.  L. 
'&  Eq.  346, 1  Ellis  &  fi.  286.  And  see  The  State  v  Pemberton,  2  Dev. 
381 ;  People  v.  Jackton,  S  Denio,  101 ;  Dunman  v.  Strother,  1  Tesa^  69, 
92. 

•  Commonwealth  e.  TiitoD,  8  Met  832,  234 ;  Sguiera  v.  Wltisken,  9  Cawp. 
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aHbongh  no  license  was  neceuary  at  the  eommon  lew  for 
keepiug  an  ale-house,^  being  lawful  when  not  disorderly;  yet 
early  English  legislation  regulated  considerably  this  subject,' 
and  the  extuaple  of  ouj  anoeetors  has  been  widely  followed 
by  tw  daring  all  po'iods  of  oor  histtuy.^ 

(382.  UoTeover,  as  tending  tp  corrupt  the  public  moe~ 
als,  end  aa  disturbing  to  the  senubilities  of  the  people, 
vre  BOBb  acts  as  casting  the  dead  body  of  a  human  being 
kto  a  river  without  the  rites  of  Christian  sepulture;*  the 
ytealing  of  a  corpse ;  ^  the  digging  of  it  up,  when  butted) 
or  coDLveying  of  it  away  frooi  the  borial-ground,  few  sale^ 
or  for  dissection;^  and  the  selling,  for  dissection,  of  the 
dead  body  of  a  person  capitally  convicted  and  executedi 
when  the  sentence  did  not  direct  each  disposition  of  it.* 
Q^hese  are  all  indictable  offences  at  the  common  law.* 

^  3^.  The  law  seema  In  various  ways  to  recognize  the 
benefits  of  education,  considered  as  a  public  good,  separate 
from  morality  and  religion  ;  bnt  no  common  law  crimes,  rest- 
ing aoldy  on  this  basis,  have  come  to  us  from  the  mother 
country.  The  old  books  say,  that  a  schoolmaster  must  be 
Kcensed  by  the  bishop.  But  an  omission  to  take  the  license 
Ss  panishable  ia  England  only  in  the  ecclesiastical  courts  ;'<* 


no.    Astoirag6i,B«eBalli>.Gin)ert,I2MetS97;  UcEllroj o. Carmicliael, 
6  Texas,  494. 

'  Res  D.  byes,  3  Show.  46B. 

■  Stephens  v.  Watson,  1  Salk.  46.    And  see  B«s  c.  Holland,  1  T.  R. 

eos. 

'  See  Vol.  H  Sale  or  LrxoxicATura  LitjuOB. 

*  Esnaran'B  case,  1  GreenL  £26. 

*  2  E^t  P.  C.  65S. 

*  Kcx  V.  GiUes,  Boss.  &  Bj.  967,  note. 

*  Bex  v.  Lynn,  3  T.  R.  7S3, 1  Leach,  4th  ed.  497 ;  Commonwealth  o. 
Cooley,  10  Pick.  87;  Kuavan's  case,  1  Greenl.  926. 

*  Bez  0.  Cnndick,  DowEng  &  Rjrla&d  N.  P.  13. 

*  Sea  Vol.  U.  Sepcltobr. 

■^  Uatthews  cBnrdett,  S  Salk.  318. 
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{3S$  ZQE  ATE.     .     '      .  '      £bOOE  IT^ 

yhile  we  have  no  wack  courts,  our  civil  uutUtutiDBa  kaowiag 
no  bishops.^ 

§  3S1.  Coni;eraiti£  another  class  of.£]iigU8h'regalatk>iu,aji 
American  judge  has  aaid;  "  AU  those  laws  of  tbs  .parent 
country,  whether  rules  of  the  common  law  or  early  English, 
statutes,  which  were  made  for  the  purpose;  of  regalatiog  the 
wages  of  laborers,  the  settjement  of  paupers,  and  maJking  it 
^enal  for  apy  one  to  use  a  trade  or  haodiaraft  to  whioh  ii^ 
iiad  not  served  a  full  apprenticeship  —  not  being  adapted  to 
the  circumstancea  of  our  colonial  condition  —  were  not  [by- 
■nsj  adopted,  used,  or  approved."  ' 


VL  ProteelioH  to  the  I^blic  Wealth  and  to  Population. 

,  §  385.  The  wealth  of  a  country  is  a  matter  of  great  public 
interest ;  while  the  population  is  all  which  makes  it  any  thing, 
but  a  wilderness.  As  to  population,  we  have  in  civil  juris- 
prudence such  rules  as  that  the  husband  may  hold  tbe  lands 
■ot  his  deceased  wife  during  hia  life,  if  a  Jiving  child  was^ 
born  before  her  death,  not  otherwise ;  the  law  thus  in  efieot 
ofiering  a  reward  for  issue.  It  compels  not  matrimony,  be?, 
cause  thereby  it  would  infringe  private  rights^  but  the  crimii 
lial  law  punishes  abortion.' 

§  386.  Whether,  before  the  fcetqs  has  quidce;ned,  an  abor- 
tion procured  with  the  mother's  consent  is  an  oHence  at  the 
common  law,  the  Eloglish  books  do  not  distinctly  inform  qs; 
and  the  question  for  England  has  long  been  settled  by  statute 
in  the  affirmative.  In  this  country,  the  tribunals  of  some  of 
the  States  have  decided  in  the  negative ;  holding,  that,  until 
the  woman  is  quick  with  child,  if  she  consents,  no  indii^ 

'  And  see  ante,  §  46. 

*  Shav,  C.  J.,  in  Commouwealtb  r.  Hoot,  4  Met  111,  1&2. 

*  See  1  Russ.  Crimea,  (irea.£d,6Tl,  aad  the  autiiori ties  cited. i a  tbe  next 
■ection. 
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AWnt  K6B  at  ttie  connnon  law,  —  thODgfi,  if  she  does  not  con- 
sent, the  act  is  an  aggravated  asaanlt^  The  Pennsylvania 
ooart,  however,  discarded  this  doctriae  of  the  necessity  of  a 
qaiekening;  and  the  learned  judge  who  d^vered  the  opinion 
ibtnariied  with  great  force;  '*]t  is  not  the  murder  of  a  living 
shiid  virhich  constitatea  the  oflence,  but  the  destruction  of 
g«^tatioit '  bjr  wicked  means  and  againat  natnte.  The  mo- 
nefit  tlic  womb  is  instinct  with  embryo  IHe,  and  gestation 
^8  began,  the  crime  may  be  perpetrated."  *  If  we  look  at 
<be  reason  of  the  lal^,  we  shall  prefer  the  Pennsylvania  doc- 
tiiae  f  beoaase  the  public  and  private  mischiefs  are  the  same, 
whether  the  abortion  takes  place  just  brfore  or  jast  after  the 
first  movings  of  the  coming  human  existence  are  perceptible 
to  the  expectant  mother.  The  phrase,  "  quick  with  child,"  has 
been  defined  to  mean,  that  the  woman  has  &lt  ttie'ohUd 
move  within  her;^  and  a  distinction  between  this  expression 
and  "  with  quick  child,"  once  taken  by  a  learned  judge,*  has 
been  discarded.' 

^387.  But  the  destmction  of  a  human  being  bom  into  the 
world  is  a  still  graver  ofTence.  We  most  frequently  contem- 
plate it  as  a  crime  against  the  individnal  whose  life  is  taken ; 
and,  as  such,  we  shall  mention  it  again  further  on.  But  it  is 
also  a  crime  against  population.  It  is  moreover  a  crime  of  a 
yet  wider  nature,  as  directed  against  the  entire  community ; 
for  it  takes  from  every  man  one  of  the  supports  on  which 
be,  with  aQ  other  men,  is  entitled  to  rest;  since  neither 


■  *  CoaunonveaUi  n.  Vttkn,  S  Uet.  868 ;  CommomrealUi  n.  Bann,  9  Maas. 
S8T  i  Thn  State  v.  Cooper,  2  Zab.  5S. 

'  Wlh  o.  Commonwealtb,  1  Harris,  Pa.  C31,  633,  opioiim  bj  Coulter,  J. 

*  Gtddainidi'S  case,  8  Camp.  76  ;  Reg.  v.  PhilUps,  8  Camp.  76. 

*Keg.  D.  W;cli«rler,  8  C&r.  &F.  362;  and  see  thii  case. lor  aninteiwt< 
ii^  note  by  the  reporter,  Bhoiring,  on  medical  authority,  tbat "  the  pt^nlar 
idex  of  qmck  or  not  quick  irith  child  a  founded  in  error." 

*The  State  v.  Cooper,  2  Zab.  09,57;  and  see  the  autboritiea  there  cited; 
dM  RiHc  V.  Bn»dl,  1  Moody,  SS6,  960.  See  The  State  v.  Smith,  SS  Mtune, 
869. 
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^388  lEB  A<».  -.  ";    -   [BD«  IB. 

ifl  it  possible  nor  desirable  for  men  to  be-  tiidBpcadeni  «lf 
one  another.  Therefore  if  one  v<duBtari]y  deptiTes  of  lift 
another,  Trho  even  requests  <  it ;  oi  fdanda  i  by  persuading  biv' 
other  to  take  his  own  life,  which  he  doe«,  —  he  oomraitfl  mmv 
der  thereby.^  So,  by  the  Eaglkh  eomtnoa  IsiWf  aukiideiB  fell- 
ony  ;^  bat  bar  law  does  not  allow,  like  the  English,  in  any 
cases  of  f^ny,  those  forfeitures  which  alone  can  be  injlifded 
on  one  whose  life  is  ended;  in  conaeqnenoe  whereof,  thit 
ofieoce  of  Boicide  is  practically  unknown  ia  the  Uatted 
States.  Yet  we  recf^nize  the  act  of  self-destruotion  as  <sini- 
inal,  when  the  opportunity  of  doing  so  arisOT  iodireetlyt 
There  are  writers  who  have  maintained,  that  men  are  natil* 
rally  entitled  to  end  their  own  lives  at  pleasure;^  but  this 
view  accords  neitha  with  our  inetiiictet  nor  with  our  bettcf 
lea^oa.  It  is  however  tbe  [»«valent  Aoieiioan  o}»niofi,  that 
every  man  may  seek  hie  pleasure  or  profit  by  emigrating  to 
any  place  he  pleases  in  this  wwld;  and  so  we  have  no  law»( 
which  have  ever  been  enforced,  against  expatriation.  Indeed 
it  is  laid  down  in  a  very  old  EngliA  case,  that  a  man  may 
lawfully  depart  from  the  realm  "solely  wi^  the  intent  tliat 
he  might  live  there  free  from  the  laws  of  this  realm  hera,  and 
not  for  any  (»ase  of  traffic,"  when  no  "  express,  pfohibilion 
or  restraint  by  proclamation^  writ"  stands  in  his  way.* 

^  388.  .The  same  reason  which  forbids  a  man  to  take  his 
own  life  forblde  him  also  to  daj^ive  otherwise  -tbe-coramanify 
of  the  support  to  which  it  is  entitled  from  him,  or  voluntarily 


'  1  Ewt  P.  C.  228,  J29 !  Hex  r.  Hoghes,  6  fcai*.  &  P.  126 ;  R^.  v.  AiiBon, 
8  C»r.  aV-ilS;  itex  o.  Tyson,  Rnss.  &  Ry.  fl!3.  There  is  some  direrdty- 
of  judicial  opinion  as  to  the  legal  liability  of  a  party  at -whose  persnwow 
another,  in  hia  abgence,  kills  himseUl  8w  Vanx's  case,  4  Co.  **;  Rex  tr. 
Russell,  1  Moody,  856 ;  B^.  v.  Leddiogtoo,  9  Car.  &  P.  79 ;  Conunoawealllf 
u.  BoKen,  19  Mass.  358 ;  port,  $  tSS. 

•  1  East  P.  C.  219 ;  Bex  n.  Ruswll,  I  Moody,  8«8;  Reg.  r.  ^erfc,  7  Mod.- 
18;  Hales  r.  Petit,  Plow.  253,  260,  281 ;  Kex  v.  Wwd,  1  Ler.  6. 

'  Dawes  on  Crimes,  73. 

•  AnonymotM,  Py,  286,  pi  19. 
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to  «a»ton,it  t&e  batden  of  bis  mainteiMiiice.  Hew^raotB 
in  disreg^rd'of  ttiis  fnropoeition  are  pcactically  pnniriiable  is 
•not  de». '  We  -  have  »iteaiy  seen,  tbit  a  man  is  answerabk 
ta tke  crimifuiL  law  vi^a  infliotn  on  biiaself  a  tnaybem.^  Bat 
ItoWtnoeh 'farther  tbe-doetriiie  goes  is  uacertAin.' 

:  ^889.  Tin  taw  gives  mes  almoat  nnhmited  eeiitn>I  over 
their  own  property,*  to  da  what  they  will  with  rtjonlyoiotto 
tnjore'  tbdr  neighbors.  They  may,  far  rnatance,  bnm  it 
Hbw  tale  promotes  pnMic  wealth,  by  stimulating  private 
JQdvsbry.  80  men -may  ordinarily  dispoBe  of  theW'  time  as 
ttieywill.  '  And'it  is  not  clear  that  the  ancient  oommon  lafr 
of  England  tooh  ooticfl  of  mere  idleness  and  Tttgrancy  at 
criminal;  indeed  one  oase  lays  down  thedoctrine,  that-a 
Vsgraot,  as  suoti,  is  nbt  indiDtaUe>  Bat  we  find,  from  th« 
eariieat  times,  statutes  providing  -f<n:  swrntnary  prooeedings 
before  magistrates  against  idlers,  vagabonds,  and  rogues; 
which 'etatotes  may  perhaps  be  regarded  as  regulataons  of  the 
kingdom  concerning  paapers,  belonging  not  therefDrs  to  our 
common  law.'  In  most  or  all  of  the  States  of  the  Union, 
v^franoy  has  been  madrf  matter  of  legislation,  to  auoh  an 
extent  that  it  is  of  little  practical  consequence  to  know  what 
is  the  oommon  law  on  the  sabjaot"  There  are  some  old 
English  enactments,  against  wandering  mariners  and  sol- 


I  Ante,  §  843. 
. »  And  see  port,  §  389. 
■  See  ante,  §  843 ;  United  States  c.  Johns,  1  Wash.  C.  C.  SG3. 

*  Beg.  e.  Qnnwoitlii  6  Mod.  210.  It  being  Added :  "  But,  if  he  be  an 
vUe  and  loote  ptrton,  jo\x  may  talie  him  up  as  a  vagrant,  and  bind  him  to 
hia  good  behaTior,  by  Uw  common  law."  See  Rex  u.  King's  Langley,  1  Stra. 
esi.;  JEU%.  9.  ^«a,  1,  Cr«w£  &  Dix  C.  C.  3S6 ;  4  BL  Cqin.  169 ;  Dawea  on 
Cri«M*,  81. 

*  For  a  comparison  of  the  English  tmd  Irish  stafutes,  Be?  1  Gab-  Ciim. 
Lmrt.&OS..  Add SN  ante,  $  SS4. 

*  In  the  SCatep.  Majicy,!  Mc&Inllas,  501,  the  court  hpldtha  South  Caro- 
lina statute  or  1836,  concerning  vagrants,  to  be  constituJJonaU 
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diem/aHd  agaiast  gypuea,*  i»(}baU^  nerec  adopted  into 'tl»; 
oommoo  law  of  any  of  Um  States.  '  Ttie  Baate  asay  be  8aiii.t 
of  the  game  laws  of  EngkiQd,"— -tboogh  aomnotHa.Ma: 
States  have  atatattay  regMiationB  of  tbeu  owa  fot.the  proMff'. 
vatioa  of  game.  .<      .  -  -       ^ 

(  390.  Owling  is  an  old  oS^txx,  boUi  at  ti)e«onBM»n  lairj 
and  under  statutes;  oonsisting,  aeeording  to  Blaekstonetiiki 
"trusportii^  Wool  01  sheep  out  of  this '  kiagdoiri,  to  A»'. 
detriment  of  its  istaple  manufactote."  B  ceaaedby  Stak: 
S'Oeo.  4,  c.  47,  ^  3,  to  be  indiotable.iD  fingland;^  and ftrafaa*'. 
Uy  no  oue  coDslders  that  it  ever  had  eui  existflttce  aa  a  com* 
raoQ  law  crime  io  this  oonatry. 

§  S91.  Conceroiog  the  old  English  offeocea  of  foraatalliD^ 

r«gxating,  and  ea^ossiDg,  greater  difficulty  ariaco.  "  T\». 
ofience  of  foreetaUiog-  the  market,"  sayi  Bfaokstonef  "  is  eu 
o0enoe  against  public  troda.  This,  whiah  (as  well  as  thetao  - 
following)  is  also  an  ofieoca  at  ooramon  law,  was  described 
by  statute  5  &  6  Edw.  6,  c.  14,  to  be  the  buying  oc  eoutnuct. 
log  for  any  nterobandise  or  victufll  coming  in  the  way  to 
i^arhet;  or  diswading  peiaons  from  bringing  their  goods, 
or  provisLons  there ;  or  persuading. them  to  cidiancxi.tiM.priaa,. 
when  there  :  any  of  which  practices  make  the  market  dearer 
to  the  fair  trader.  £«grating  was  described  by  the  same 
statute  to  be  the  buying  of  com,  ot  other  dead  victopl,  in  any 
market,  and  selling  it  again  in  the  same  market,  or  within 
four  miles  of  the  place.  For  this  also  enhanoes  the  price  of 
provisions,  as  every  successive  seller  mast  have  a  successive  -, 


■  4  B1.  Owl  166. 
»*BLCom.lM. 

■  2  BL  Com.  419,  note;  4  lb.  149,  IIS.  '  Sea  £e»ti.  Swklea,8  CanAB  • 
757;  Rex  n.  F»Mey,  7  Car.  &  P.  E82;  lUx  v.  Lockett,  7  Car.-&  P.  800; 
Bex  t>.  Cwradice,  Ram.  k  Ry.  305 ;  Reg.  v.  Ueisell,  !  Den.  G,  G.  »4,  4  Sag. 
I^  &  Eq.  ees;  Bex  t>.  Southern,  Rub.  &  Ry.  444;  S«x  v.  SmtUi,  Bum.  tcl 
By.  868 ;  Reg.  t>.  Hale,  S  Car.  &  E.  124. 

*  4  BL  Com.  164  and  Dote.  ' 
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ptofit  SBgruraing  waB  aUo  described  to  be  the  getting  into 
oka's  poaHUioa,  or  buying  up,  Jorge  qoaMtities  of  born  or' 
otbcr  dead  Tietaals,  with  intent  to  sell  them  again.  Thia 
Diost'  of  conne  be  in)ariou8  to  the  publib,-  by  putting  it  in  the 
power  of  ohe  or  two  rich  men  to  raise  the  prioe  of  provieioiw 
at  their  own  dispretion.  And  bo  the  total  engrossing  of  any 
other  oomtnodhy,  «ridi  an  Intent  to  sell  it  at  kn  unVeaeonable 
pnce,  ia  aa  offence  indictable  and  finable  at  the  common' 
IvW;"  ^  Now,  there  is  little  difficulty  in  saying,  that  regret. ' 
ii^i  rimply  as  above  described,  can  hardly  be  a  common  law 
crime  id  tbc  'Dnitisd  States;'  because  it  would  bind  down 
tinrt  freedom  of  trade  which  the  good-sense  of  tiie  people  has 
always  considered  essential  to  the  general  prosperity.  But 
although,  in  so  wide  and  wealthy  a  country  as  ours,  there  is 
Bmell  cbance  bo  to  practise  the  Tarious  species  of  foresttiDiitg 
as  effectually  to  injarethe  oommanity,we  may  donbt  whether 
it'iB  to  l>e  altogether  expunged  from  our  list  of  common  law 
Mimes.*  Yet  the  coosidenriion  is  of  weight,  that  seMora  6i 
never  are  proaeoationa  for  these  oSfences  undertaken  in  the 
United  States,  though  trade  is  nowhere  more  busy  and  nn- 
scrupntons  than  here.  If  they  were  generally  esteemed  - 
proper  subjects  tor  indictment,  sorely  indictments  would  be 
found  ;  since. the  material  is  abondant. 


Vll.   Froteciion  to  the  Public  Convenience  and  Safety. . 

'(393.  The  pnUio  convenience  Etnd  safety  are  matters  of  ^ 
general  regard ;  and  all  wrongful  violations  of  either,  suffi-i 
cient  in  degree,*  are  indictable  at  the  common  law.    There- 


*  4  BI.  Com.  158.  And  see  Rex  v.  DaTiei,  1  Rol.  11 ;  Res  v.  'Wadding- 
ton,!  Sut,-1«;'fi»i*-We%b,r4  East^lOG;  Pratt  0.  HntcMnson,  IS  East, 
fill. 

?  T!bera  b  gr^ie  dobbt,  wliether  it  is  a  common  lair  oS^nce  in  England. 
lUx  Ik  Buiby,  4  BL  Oota.  IM,  note. 
'  And  lee  LoiuBviUe  e.  Roope,  6  B.-Uoitr.'t>0t. ' 

•  Ante,  S  820-824. 
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fore  obstrncfions  of  highways,*  of  public  sqnaree,'  faarborB,^ 
navigable  livera,*  and  the  like ;  irfjnriea  done  to  such  waya 
and  places;^  neglect  or  reAisai,  by  those  whom  duty  it  i9,'to 
keep -them  in  repair;*  tho  carrying  on,  in  populous  locsHttea 
or  near  a  highway,  of  trades  jvhich  render  the  aEt  either  nn- 
wholesome,  or  disagreeable  to  the  sense  ;^  making  great  noises, 
to   the  disquiet  of  th«  neightKH^ood;  <  keeping  large  qaan< 


*  Cominonirealth  v.  MiHrnan,  13  S.  &  R.  403  ;  Bex  v.  Scott,  2  Gale  ft  2>. 
f  t9 ;  Rex  d.  Croag,  3  Camp.  SM ;  Bex  t>.  Jcmea,  S  Canip.  ISO ;  Bex  v.  Ifdr- 
rif,  1  B.  ft  Ad.  Ml ;  Peo|da  ■>.  Onnninglum,  1  Donio,  9M ;  Beg.  v.  SooHj 
8  Q.  B.  G13  ;  Bex  p.  Bussell,  6  Eaat,  427  ;  The  State  v.  Duncam,  I  UcCordf 
404 ;  The  State  v.  Spainhour,  2  Dev.  &  Bat  54  T  ;  Bex  v.  Hoore,  3  B.  ft  Ad. 
184 ;  Reg.  v.  Watts,  1  Salt.  S57 ;  Justice  v.  Commonwealth,  2  Va.  Cas.  171 ; 
Commonwealth  v.  Wilkinson,  16  Pick.  175;  Thtf  State  v.  PoUok,  4  Ired, 
809 ;  The  State  e.  Hunter,  9  Ired.  369 ;  CommoDwe^tll  v.  Goiren,  7  JStan 
8-73;  Coninuwwaaltli  D.  Wtlkioson,  10  Pick.  175;  Bex  e.  Cftriil»,  6  Car.  U 
F.636;  Bex  v.  W.  R.  of  Yorkifaire,  2  Em,  342;  Crannopwealtli  n.  Kii^ 
18  fiieL  lis ;  Be»ding  v.  Commonwealth,  1  Joaes,  Pa.  190  ;  Rex  o-  Samum, 

1  Bur.  B16;  Rex  p.  Webb,  I  Ld.  Raym.  737;  Rex  w.  Dobbins.  U  Mod.  317; 
Reg.  P.  Derbjahire,  2  Q.  B.  743  ;  The  State  u.  Kaapp,  6  Conn.  415  ;  Reg. 
V.  Sheffield  Gaa  Co.  22  Eng.  L.  &  Eq.  300. 

■  The  State  ti.  Comminioners,  Riley,  146 ;  Bttng  t.  Shmebaigar,  &  WatM; 
88;  TheStatee.  CoiiimiBnoiiQn,8ailI,S.C.  149;  Coaunoawetdth  ti.  £itsh^ 

2  Harris,  Fa.  186. 

'  Rex  p.  Tmdalt,  1  Nev.  &  P.  719,  6  A.  ft  E.  143.  And  see  Common. 
Health  V.  Alger,  7  Cush.  53. 

*  Conmonwealdi  v.  CfaanA,  1  But,  105;  The  State  v.  Thompste,' S 
Strob.  IS;  Rex  u. Trafibrd,  1  B.ft  Ad.  874,887;  Bex  c.  Watta, 3  Bap. 675} 
Renwick  D.  Morris,  7  Hill,  K.  Y.  575  ;  B«x  v.  Bu«eU,  6  B.  ft  C.  SOC ;  Cnm- 
mios  V,  Sproance,  4  Hairing.  DeL  SIS. 

*  Rex  V.  Edgerly,  March,  131 ;  Reg.  t>.  Leech,  6  Mod.  145;  Bex  v.  Stan-' 
ton,  2  Show.  80 ;  Commonwealth  v.  Eckert,  2  Browne,  249.  ' 

*  Bex  V.  Hendon,  4  B.  ft  Ad.  628 ;  Bex  v.  Stoughton,  2  Saond.  157 ;  Beg. 
V.  "Wila,  Holt,  339;  Bex  e.  Dixon,  12  Hod.  198;  Wateribrd  and  WhitehJOl 
Tnropike  d.  People,  9  Barb.  161 ;  Payne  v.  Partridge,  I  %o>wi  256 ;  The 
State  c.  Morfreesboio',  11  Humph.  217.  ' 

'  Bex  V.  White,  1  Bur.  333  ;  ComnmowetJIli  v.  Bnnm,  l>  Met  865 ;  Bex 
t>. Watts,  Moody&U.  381,  iCar.  &  P.  486;  Rax  t>.NeTill«,PMke,91;  Bay 
V.  Lynea,  10  Ala.  63 ;  The  State  t>.  Hart,  34  Mttine,  80.  ' 

*  Rex  V.  Smith,  2  Sb^  704 ;  The  State  e.  Haineo,  30  aldne,  65.  Atid 
■ee  C<xnmonwealth  v.  Smith,  6  Cash.  80. 
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tttiea  of  gaspovder  >iti  popalona  pleoA,  to  tbe  danger  of  tb6 
POUtc  'B^Eet^.;  ^  and  other  acts  of  a  similai  teo6eaoy  ;  ^  — • 
boiog,  wiiUn-BeiM  which  were  mentioned  under  pieviona 
beadR,'  teigied  iu.  l^al  laDgoage  ouieaneeai  are  o&aoes  ia-< 
diiQtable  at  tbe  commpo  law. 

(393.  Since  also  inns*  ace  for  the  pubHc  oonvenienoe,- 
and  tbe  keepers  of  them  have  certaiiL  rights  and  privileges 
^ven  in  return  for  tbe  public  good  they  do,  —  "an  indict^ 
meBt,"  Bfiyi  Coleridge,  J.,  "  lies  against  an  inkeeper  who  te> 
fium  to  zcoeive  a  guest,  he  having  at  tbe  time  room  jo  his 
boose,  audieither  thei price  of  the  guest's  enteitsiiBmeDt' being 
tfendered  to  him,  or' such  circnmstances  occurring  aa  will  dis^ 
pense  with  that  tender ; "  '  though,  from  a  later  case,  it  would 
appear  that  the  tender  must  at  all  events  be.made.^  So  if, 
having  received  the  guest,  he  refoses  to  Ead  for  the  guest 
ibod  and  lodg^g,  he  is  indictable.^  But,  to  produce  these 
coDsequenoes,  Ute  person  applying*  as  guest  must  be  a  trav- 
dlfer."  Suoh  is  the  clear  English  doctrine ;  and  it  is  affirmed 
in  a  dictum  of  the  Nrath  Carolina  court.*  The  learned  Eng- 
lish judge,  above  named,  seemed  to  put  the  liability  on  the 
gieind  that "  inkeepers  are  a  sort  of  public  serraotB ; "  ^'>  and 
iotfci8viewwei«hoald  perhaps  havediwniBeed  the  topic  under 
a  previous  sub-title,^'     "We  may  consider,  as  another  view, 

:>  AiKm7aOiia|iaU}d.M2;  Gheatbtni-i>.£)i«anin,  1  Stnn,  I«bb.  S1«; 
Bex  o.  T&jkr,  a  atnu  1167 ;  Veapia  v.  Sndi,  1  JoIim.  rS.  Aad  toe  WH- 
liMdkvL  AngnstK  4  Ga.  »(W. 

■  Bex  ».  Wh&rton,  12  Mod.  610  ;  Be0.ii.  Wigg,  S  BaUk  MO,  a  Ld  Raja. 
UUi  Cooutopiraakh  tr.  Webb,  6  Ksad.'  736 ;  CovDMnveaUk  •.  Gb^>in,  ft 
Kck.I99. 

■:ADM,S«7S,«7P,8ai. 

•  Sm  UaU  p.  ne.Stota,  4  Ouiing.  Del  183, 141. 
^iBex  n  Ivewt  7  Car.  &  F.  31S,  318. 

*  FeU  0.  Knight,  8  M.  &  W.  3S9,  S  Jar.  &H. 

-  *  1  Uawk-P-iaCww.  Ed.|i.  7U,§3. 

•  Bex  V.  IawVia,  la  Mod.  ■«6. 

*  The  Sute  v.U&tbewa,  2  Der.  &  SM.  4U. 

-  "Cahd^fi.ialLax.v.lvam,  ?{)».  ft  P.  318,  819. 
»  Ante,  §  8S0  et  leq. 
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tkttt  the  inkeeper  who  allnres  a  traveler  to  his  house,  by  hold- 
ing himself  oat  an  ready  to  entertain  him,  and  then  refnaes, 
places  himself  toward  the  traveller  on  unfair  grennd ;  in  wfaicli 
aspect,  the  matter  belongs  in  oar  next  chapteiA  But  anle&e 
we  call  in  the  aid  of  principles  like  these,  we  do  not  readily 
find  a  foundation  for  the  indictment,  where  the  refusal  is  not 
general;  becaase  the  traTeller  is  merely  an  individoEd,  and 
the  public  sustains  no  separate  injury.^  The  law  on  this  sub- 
ject is  probably,  however,  as  above  stated ;  because  no  suffi- 
deat  reason  appears  for  discarding  the  old  doctrine.  Yet  it 
has  little  practical  effect  at  this  time,  being  rather  a  relic  ctf 
the  past  than  a  living  thing  of  the  present. 


■    VIIL  Protection  to  the  Public  Order  and  Tranquillity. 

^  394.  There  is  little  need  to  iatrodoce  oar  present  sab' 
tiUe  with  the  general  statement,  that  whatever,  of  safficieat 
magnitude  for  the  law's  notice,^  any  person  wilfully  does  to 
the  disturbance  of  the  pablic  order  or  tranqnillity,  is  indict* 
aUe  at  the  common  law.  The  public  order  is  the  order  of' 
God  among  men,  established  for  the  regulation  of  the  gen«al 
society.  The  public  tranquillity  is  the  repose  of  the  comma, 
nity,  coming  from  obedience  to  the  laws  of  public  order. 


*  And  we  sIbo  ante,  §  S25,  826. 

*  CoDcerning  innkeepers,  Hawkins  sajs:  "  It  seems  to  be  agreed,  tliat  the 
keeper  of  an  inn  may,  hy  the  common  law,  be  indicted  and  Sned,  as  bmng 
guilty  of  a  public  nuisance,  if  he  uauallj'  harbor  tbieves,  or  persons  of  scan- 
dalous repntation,  or  suffer  frequent  disorden  in  bis  house,  of  take  exoiv 
tutBot  prices,  at  Mt  np  a  ner  inn  in  a  place  irbere  there  is  no  manner  of 
Deed  of  one,  to  the  hiDderaoce  of  other  ancieet  and  wdl  goTeraed  inos,  or 
keep  it  in  a  place  in  respect  of  its  situation  wbollj  unfit  for  such  «  pnrpoM. 
And  it  seems  also  to  be  clear,  that  if  one  who  keeps  a  common  inn  refuse 
dther  to  receive  a  traveller  aa  a  gnest  into  his  house,  or  to  find  him  victuals, 
OP  loi^ng,  upon  hii  tendering  him  a  reasonable  price  for  the  same,  he  is 
not  only  liable  to  render  damages  for  the  injury  in  an  action  on  the  ease  at 
the  suit  of  the  party  grieved,  bat  may  also  be  indicted  and  fiaed  at  the  saic 
of  the  king."     1  Hawk.  P.  C  Cnrw.  Ed.  p.  714,  §  1,  S. 

*  Auto,  §  SSO  et  eeq.  ' 
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4^Bd  wb«iie«er-  ttsre  m  a  dbtorbcuice  prodneed  in  either  of 
tfae«e  iiitere«td,  tbe  oommuiuty  eufiete..  The  methods  of  ^at 
^nririflg  pre  xavty  apd.  divene ;  let  ns  see  what  are  eone  vbicfa 
the  Qcurts  have  already  recognized  as  eoDunon  law  oiimee. 

:  .|  395.  Biota, roate,  and  nnJawfni  aseembUea  may  be. men* 
tiooed  as  iUoBtntioDS  of  these  paUic  dietiirbaDMB.  Xfaey 
acvendly  raqowc-s^yB  Blaokstone,  "  three  perao&s,  ableaet,  to 
oonstitate  tbam.  An  unlawM  asHembly  is  when  three  n 
tafne  do  aaaemhle  tbemaelvttB  together  to  do  an  unlawful  act, 
%a  to  poll  down  tncloBores,  to  destey  a  warren,  or  the  game 
therein;  and  part  without  doing  it,  or  making  any  motion 
towards  it^  A  rout  is  where  three  or  more  meet  to  do  an 
unlawful  act  upon  a  oommon  quarrel,  as  forcibly  breaking 
down  fences  upon  a  right  olaimed-of  common  or  of  way; 
and  make  some  advances  towards  it'  A  riot  is  where  three 
«e  iBote  actnaUy  do  im  lukiwfal  act  of  violence,  either  with 
or  witboat  common  eaose  or  qaarrel :  as  if  they  beat  a  man  ; 
or  hunt  and  kill  game  in  anotheHe  park,  chase,  warren,  or 
liberty ;  oe-do  any  other  unlawful  act  with  force  and  violence ; 
or  oven  do  a  lawful  act,  as  removing  a  nuisance,  in  a  vtdent 
dr  tumoltaoDs  manner."'  There  are  some  Bngliah  statutes, 
ancient  as  well  a»  comparatively  modem,  making  tbe  riotous . 


'  And  see  The  State  u.  Stalcup,  1  Ired.  30 ;  Keg.  u.Tiocent,  9  Cm.  &  P. 
91 ;  Seg.  B.  Neale,  9  Car.  &  P.  431 ;  Bex  v.  Hont,  1  Snai.  Crimes,  Orea. 
£d.27S;  Bex  t>.  BG«Kt,  1  Hod.  13  ^  Bex.n.  Birt,  &  Cu'.&iE'.  IH;  Td.  II. 
S  1039, 1040. 

.*  And  see  The  State  i>.  Snnuier,  2  Speen,  099 ;  VoL  ILg  9S1. 

.'  4  BL  Com.  lis.  Aad  lee,  u  to  riota.  The  State  ».  Connolly,  S  Bick. 
S»7 ;  The  St«te  v.  Saaii,  18  Uiiaa,  8dS ;  The  State  e.  Staaw,  S3  Maine,  Ofii ;  . 
WilliMM  p.  The  State,  9  Mimo.  268;  Scott  T^  United  States,  1  Moiru,  142; 
The  State  ».  Brooks,  1  Hill,  S.  C.  S61 ;  Tnrpin  v.  The  State,  4  BlackC  72 ; 
The  Slate  v.  Calder,  3  McCord,  462;  Tbe  State  n.  Jacbrai,  1  Speen,  18;  . 
TheSute  K.Cole,  2  McCord,  117;  Pennsylvania  c  CriU,  Addiaon,  277  ( . 
Fennq'LvAiua  t>.  Mcrnon,  Addnon,  274 ;  B«z  e.  Scott,  8  Bnr.  1S63, 1  W. 
BL3U>i  B«g.  V.  Vincent,  9  Car.  &  P.  91;  Rex.  n.  SudbvT,  13  Uod.  263; 
Rex  e.  Uan(,  1  Kmj.  108;  ComnKmifaalth  v.  Bnnnela,  10  Maai.  61S; 
PenosflTSnia  o.  Cr»g,  AiUian,  190;  AnoajnawJ^  6  Mod.  48;  Beg.  v.- 
Solely,  2  Salk.  fi94,  &&&;  Reg.  v.  Ellu,  Holt,  636 ;  Yd.  £L  §  W4  et  aeq. 
VOI.L  37  [433,] 
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BBBembling  of  twelve  or  more  peisons,  nndar  certain  ciicnmr 
Btances  and  for  certain  epecific  parposes,  a  heavier  offence;^ 
but  we  have  no  reported  instances  of  attempts  to  give  them 
a  common  law  force  in  this  coaotry. 

^  396.  Of  a  similar  nature  to  riot  and  the  lijte  ia  aSray; 
being  the  fighting  together  of  two  or  more  persons,  either  by ' 
mstual  consent  or  otherwise,  in  some  public  place,  to  the  ter- 
ror of  the  people.  It  is  indictable  at  the  common  law^ 
Fighting  in  a  private  place  is  either  no  offence  ^  or  an  aesanlt 
and  battery,  according  to  the  circamstaoeeii.  Of  cooree  a 
public  prize  fight  is  indictable.* 

^  397.  Bat  indictable  breaches  of  the  public  peace  essame 
many  other  formi*.  Thus,  wbUe  all  reasonable  and  necessary 
force  may  lawfully  be  used  by  one  to  defend  his  real  or  per* 
Bonal  estate,  of  which  he  is  in  the  actual  posttession,  against 
another  who  cornea  to  dispossess  him  withont  right;'  yet,  if 


>  4  BL  Com.  U& 

■  4  BL  Cool  145 ;  The  State  v.  SnmiMr,  S  Strob.  OS ;  SimpeoB  n.  Tke 
StBte,  6  Yerg.  3G6 ;  Cnilin  v.  The  State,  4  Yeig.  143 ;  O'Neill  v.  The  State, 
16  Ala.  C5 ;  Cash  r.  The  State,  2  Overt.  1 98 ;  Elum  v.  The  State,  1  BIack£ 
STT;  The  State  p.  Heflin,  8  Humph.  64 ;  The  Stete  d.  Allen, 4  Hoirki,  35« ; 
Commonwealtk  v,  Peidue,  !  Va.  Gas.  SS7 ;  Dimean  v.  CommonwetJth,  < 
Sana,  395;  HBwkiqs  t>.  The  Stmt«,  19  Ga.S2i. 

■  Ante,  g  343  and  note. 

'  Beg.  v.  Brown,  Car.  &  M.  314. 

*  Weaver  a.  Bnsb,  8  T.  R.  78 ;  Harrington  «.  People,  6  Barii.  607 ;  Com- 
monwealth t>.  Eennard,  8  Pick.  133;  The  State  o.  Godsey,  IS  Ired.  348; 
The  Steten.JohDsoa,13Ala.640;  The  SiMev.Moigwi,  3Ired.l86i  M<»- 
roe  V.  The  State,  5  Ga.  85 ;  Rex  v.  Ford,  J.  Eel/.  &l ;  HcDaniel  v.  The 
State,  8  Sm.  &M.  401 ;  The  Stete  n.  Zellan,  2  Halst  S20;  The  State  t>.  Smith, 
3  Dev.  ScBbL  117;  Moore  v.  Hussey,  Hob.  B3,  S6;  Semayne  v.  Greshsm, 
5  Co.  91  a;  HoUowaj'e'B  case,  PtJmer,  MS,  Cro.  Car.  181;  Commonwealth 
V.  Drow,  4  Maaa.  391 ;  Bex  r.  Longdeo,  Run.  &  B7.  !8B ;  United  States  v. 
Wilti>erger,  3  Wash.  C.  0.  515;  The  Stete  ■>.  Briggs,  3  Ired.  Sdlj  The 
Slate  V.  Clements,  32  Htune,  S79  ;  The  Stete  v.  L&zKtm,  1  Const  u.  s.  34 ; 
1  East  P.  C.  402.  And  see,  far  a  fuU  disoufsion  of  the  ri^t  to  de&nd  one'i 
self  or  properly.  Vol.  U.  %  543-683. 
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a  man  undertakes  to  retain  what  he  knows  ^  to  be  a  wrongfbl 
possession,  by  a  force  or  by  numbers  reasonably  exciting  ter- 
ror, he  is  indictable.  This  offence  is  called  in  law  a  forcible 
detainer.'  So  a  man  is  indictable  for  a  forcible  entry  or  tres- 
pass, who,  by  strong  hand,  awakening  fear,  attempts  to  wrest 
•from  another's  peaceable  possession  either  personal '  or  real  * 
property,  eren  thongh  he  is  proceeding  ander  a  just  claim." 
But  this  doctrine  does  not  apply  where  a  person,  having  law- 
ful right,  immediately  recaptures  what  has  been  wrongfully 
taken  from  him."  When  the  property  is  personal,  the  dem- 
'onstration,  say  the  courta,  must  be  in  the  presence  of  an 
actual  possessor,  from  whom  it  is  taken  away.' 

^  398.  In  like  manner,  the  riotous  entry  into  a  bouse  by 
the  landlord,  on  the  termination  of  a  lease,  or  for  the  enforce- 


I  Ante,  $242; 

■  The  State  o.  Godse^,  18  Ired.  348  ;  ConunonwealUi  v. Rogers,  1  S.&R 
124 ;  CommonwMJtli  s.  Lt^eman,  4  Cush.  S97 ;  Milner  v.  Maclean,  2  Car. 
&P.  IT. 

'  The  State  v.  Armfieid,  5  Ired.  207;  The  State  v.  McDowell,  1  Hawk«, 
445 ;  The  State  p.  Watkios,  4  Humph.  258 ;  The  State  p.  Bennett,  4  DeT. 
&  Bat  43;  He  Slate  e.  Milh,  2  Dev.  420;  The  State  r.  Raj-,  10  Irod. 
S9;  The  State  n.  Phipps,  10  Ired.  17;  The  State  v.  Flowen,  1  Car.  Law 
Bepos.  97. 

•  Commonwealtb  v.  Shattnck,  4  Cnsh.  141 ;  Rnst  o.  Tie  Sute,  3  Brev. 
413 ;  The  State  n.  Speiiin,  1  Brev.  1 19 ;  The  State  v.  Follok,  4  Ired.  305 ; 
The  State  d.  Pridgen,  6  Ired.  64 ;  Reg.  v.  Newlands,  4  Jur.  322 ;  Rex  v. 
KichoUs,  2KeD7.fil2;  The  State  f.  Tolever,  Sired.  4S2;  Hex  v.  Smj'Ui, 
5  Car.  fe  P.  201  i  Hardin^g  case,  I  Greenl.  22 ;  The  State  t>.  Morrii,  S 
Hiaso.  127. 

•  The  State  0.  Bennett,  4  Dct.  &  Bat  43;  Rex  tt.  Marrow,  CBs.temp. 
Hardv.  164;  The  State  v,  FeBrson,  2  N.  H.  550;  People  «.  Leonard,  11 

•  Johns.504;  Beauchamp  o.  Morris,  4  Bibb,  S12;  Res  o.  Storr,  S  Bar.  1698, 
■  1699. 

•  The  State  p.  Elliot,  II  N.  H.  540. 

»  The  State  n.  McDowell,  I  Hswka,  449 ;  The  State  v.  Watkins,  4  Humph. 
256 ;  Tbe  State  v.  Milb,  2  Der.  420 ;  The  State  v.  Farnaworth,  10  Yerg. 
261;  B%.  p.  Harris,  11  Mod.  113.  And  ate  Reic  p.  Gardiner,  1  Rum.  Crimes, 
Ores.  Ed.  53 ;  The  State  v.  Flowen,  1  Car.  Law  Bepos.  97.  See,  ai  to  real 
Mtate,  I^  Stete  v.^'ort,  4  Dev.  &  BaL  192: 
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ihent  of  a  foTfeitdre ;  ^  thb  riotooB  paUiog  ddwn  of  InclostiKS, 
even  tinder  a  claim  of  right  ;^  the  breaking,  with  wood^ainl 
stoneB,  of  the  windows  of  a  dwelling-house  in  the  night,  to  the 
terror  of  the  dccafants;^  the  nnlawful  throwing  down  of  Hie 
roof  and  chimney  of  a  dwelling-house)  in  the  peaceable  pos- 
session and  actual  oocnpancy  of  another,  who  ia  pat  in  fear ;  *, 
Ute  riotooB  breaking  into  another's  dwelling-hoase,  and  making 
a  great  noise,  whereby  a  w'oman  in  the  honae  miacarriee ;  *' 
ore  severally  indictable  at  the  common  law,  as  either  forcible 
e^tries,  or  oth&t  breaches  of  the  peace.  ' 

.  ^  399.  In  these  cases,  the  trespass  ie  not  alone  indictable,- 
for  the  thing  done  must  go  farther  ;*  while  the  terror  may  be 
excited  as  well  by  nambere '  as  by  other  means.  Therefore  a 
landlord,  foz  example,  cannot  be  held  criminally  for  taking  an 
excessive  distress;^  neither  can  any  individual,  for  being' 
merely  in  the  frequent  practice  of  going  to  the  house  of 
another,  and  bo  in  words  abusing  his  family  as  to  make  tbeir- 


>  Rex  D.  Stroude,  2  Show.  ISO. 
,  *  Bexir.'W'TTiU,  T  Mod.  286.    And  see  Tha  State  v.  Toleve^  Sired.  4SS; 
fteg.  V.  Harris,  11  Mod.  113. 

*  Tbo  State  V.  Batckelder,  S  N.  H.  &49. 

*  The  State  v.  Wilson,  3  Misso.  125)  Tha  Slate  v.  Morris,  3  Miwo.; 
127., 

*  CommoDirealth  c.  Taylor,  6  Binn.  277.  ) 

*  The  State  V.  Phippg,  iDIred.  17;  Heoderaoii  n.  Commoawealth,  S  Grat 
708;  CommoDwealth  v.  Keeper  of  Prison,  1  Ashm.  140;  Bex  v.  hakt,  3 
Bur.  1731 ;  Kex  v.  Smyth,  5  Cai.  k  P,  201,  1  Moody  &  B.  155 ;  The  State 
V.  Pollok,  4  Ired.  30o ;  The  Slate  i^  Bay,  10  Ired.  39 ;  Ilie  State  r.  Mills,  2. 
Dev.  420  i  Tba  Slate  v.  Watkins,  4  Uumpb.  256 ;  The  State  e.  Awfield,  S( 
Ired.  207 ;  Bex  v.  Gardiner,  1  Eura.  Crimes,  Grea.  Ed.  53  ;  6  Med.  1 75,  note  ;' 
2Mod.  30£,jiole;  Eilpatrick  u.  Feajde,  &  Denio,  277;  Bex  o.  Sterr,  3  Bur. 
1698;  Rex  V.  Aikioa,  8  Bur.  1706;  Bex  v.  GUIet,  S  Bur,  1707;  The  StaUi 
v.  Flowers,  1  Car.  Law  Bepos.  97, 

.  *  The  State  v.  Fisher,  1  Dev.  504 ;  Milner  c.  Maclean,  3  Car.  6  P.  1 7 ; 
Commonwealth  v.  Shattuck,  4  Cusb.  141 ;  Bex  u.  Jopaon,  Cited  3  Bur.  17ft% 
And  see  The  Slate  v.  Wilson,  3  Misao.  125. 

*  Bex  K.  Lesingham,  T.  Raym.  20G,  1  Mod.  71. 
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Iltob    uiio«tiaf<cK^ble ;    the    injory    being    only   of  a   vavil 
nature.^ 

.  ^  400.  Bnt  we  Bhosld  mistake  to  suppose,  that  the  peace 
must  actnaUy  be  Iwoken,  to  lay  the  foundation  for  a  criminal 
pro^ediog.  If  what  is  done  ia  unjustifiable  and  unlawful, 
tending  also  with  sufficient  directness  to  break  the  peace,  do 
more  is  required.  Thus  sending  a  challenge,  verbal  or  writ- 
ten,  to  fight  a  duel  }^  going  about  armed,  with  unusual  and 
dangerous  ^reapons,  to  the  terror  of  the  people;'  riotously 
driving  in  a  cairiage  through  the  streets  of  a  populous  city, 
^  as  to  hazaid  the  safety  of  the  inhabitants;*  spreading 
felse  news,'  puUishing  libelB>'  even  io  some  extieme  cases 
lettering  words/  calculated  to  stir  up  resentments  and  quar- 
rels ;  eavesdropping  ;*  being  a  common  scold;^  and  the  like; 
are  cogniiable  criminally  by  the  common  law.  For  we  have 
seen,"  that  every  man  is  presumed  to  intend  the  natural  end 
even  probable  consequences  of  his  act ;  and  we  have  partly 
8een,^^  what  will  be  more  fully  considered  further  on,"  that 


'  CiMnnonwe^tli «.  Edwardi,  1  Anhrn.  46.  See  Tke  State  v.  CaldiveU,  3 
Jones  N.  C-  468;  The  State  v.  Bordeaux,  2  Joaeg,  N.  C.  241. 

»4BI.  Com.150;  Kei  u.  Newdigate,  Comb.  10;  Reg.  p.  Langley,  2  Ld."* 
Bayn.  1029,  1031 ;  Smith  c.  The  Bute,  1  Stew.  506. 

'The  State  D.  HaQtlj,  3  Ired.418;  Knight,  Sir  John's,  cue,  S  Mod.  IIT, 
Comb.  38. 

*  TTnited  States  ».  Hart,  PeL  C.  C.  398. 

•4BL  Copi.l4». 

'  Commonwealth  c.  dap,  4  Mass.  1S3, 16S,  169 ;  Commonwealth  v.  Chap- 
man, is  Met  68 ;  Rei  e.  Topham,  4  T.  a.  1 26  ;  Reg.  v.  Collins,  9  Car.  & 
P.  456;  Eei  r.  Kinnerslcv,  1  W.  BL294;  Reg.  r.  Lovett,  9  Car.  ft  P.426; 
Kex  V.  Piun,  Comb.  35S ;  The  State  v.  Burnham,  9  N.  H.  34. 

'  Reg.  B.  Taylor,  2  lA.  Raym.  879 ;  Ei  parte  Marlborough,  1  New  Sesl. 
Ca&  195,  13  Law  J.  N.  s.  H.  C- 100,8  Jur.  664;  ante,  g  SG7. 

'  The  State  «.  WUliama,  2  Overt.  108 ;  4  BJ.  Com.  168. 
^  *4  BL  Com.  168;  Reg.  i;.  Fcxby,  6Mod.  11 ;  James  v.  Commanweallh,  11 
a  &  R.  2S»0 ;  Unit»d  Statea  «.  RojaU,  3  Crandi  C  C  620. 

»  Ante,  §  248. 

"Ante,  S31S. 

"  Pwt,  AmiirT. 
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UBOftlly  if  one  attain pta  n as aoGBHsfoDjr  to  do  a'  orimujal 
tbing, — intending  to  do  it,  and  performing  an  avt  teyrwid) 
the  doing,  —  he  ia  indictable  there&r. 

§401.  We  have  also  that  triangle  of  M>al(%oas  oflences^ 
barratry,  maintenance,  and  champerty;  wjiich  are  Eather; 
actual  than  attempted  disturbaoces  of  the  .repose, of  the  comK 
munity.  The.  gist  of  ihem.  severally  is,  that- they,  eisbrolL 
ilien  in  lawsuits  and  other  like  quarreli.  BtacfcstoBS  definasd 
barratry  to  be,  the  "freqiiently  exoiting  and  Btjying.np,  ofi 
suits  and  qaanels  between  his  mejestyfe  wibjActtfr  either  ab 
law  or  otherwise;"!  maiatenanoe,.''aii  offickraa  iateraedn 
dliog  in  a  suit  that  no  way  belongs  to  oae,bymaiiitain>itg  ot^ 
assisting  either  party,  with  moneyor  otberwiae,,to  prooeoutei 
or  defend  it;"'  champerty,,  "a  bargaio  with  a  plainttflor-defj 
fendant  to  divide  the  land  oi  other  matter  sued  fw  b6twe«i;,> 
them,  if  they  prevail  at  law,  whetenpon  the  duimpetor  is  tft 
carry  on  the  paity's.suit  at  his  own  expeuiei." < -  Thesaleiofi 
real  estate,  of  which  another  holds  an  adverse  seizin,  is  usually 
a  species  of  champerty.*  Tb^e  matters  "wUl'  be  coneideijed 
more  at  large  in  out  second  volume.  .      ■.  ,;> 


•      "4  61.0010.134;  Case  of  Barmtry,  8  C*  3SS,  87&;  Rexp.,-! ,3, 

Mod.  97;  The  State  t.Ctiilty,lB)uley, 379;  Commonwe^lli  u.  JUcpnllock, 
15  Mass.  227. 
'  4  BL'  Com.  TS4 ;  Brown  s.  Beancbamp,  9  T.  B.  Konr.  413. 

*  4  BL  Com.  136;  Thnnian  a.  Percival,  1  Tkh.  415 ;  Boat  v.  I«ne,  4' 
Litt411,417;  Doaglaea  d.  Wood,  1  Swan,  Tenn.  393 ;  Knight  e.  S&win,  6 
Greenl.  361 ;  Byrd  v.  Odem,  9  AJa.  755 ;  Key  v.  Vatder,  1  OLJo,  132 ;  Mc-" 
Mullen  D.  Guest,  6  Ttiui,  216 ;  Lethrop  v.  .Am&erst  SaA,  9  Mai  409 ; 
Ilolloway  V.  Lowe,  7  Port.  488.  '. 

*  Cookell  V.  Taylor,  15  Eog.JU&Eq.  101;.Hoyt  n.  llu»^iaon,.l  SeM. 
320;  Van  Dyck  v.  Vui  Bcureit,  1  Jolma.  346,  363 ;  Whlteudes  v.  Uardn, 
7  Yerg.  864 ;  Williams  n.  Hogaa,  Me^  187.;  Wenman.i'.  Hickion,  1  Cart! 
luiL  581 ;  Michael  v.  Nutting,  1  Cart.  lod.  481 ;  Tmai  v.  Thorn,  a  Batb. 
156 ;  Tuttle  f .  Jackson,  6  Wend.  SIS,  2St ;  JaeksOn  u.  Awiaisoa,'4  Weiid. 
474.  Whether  Stat  32  Hen.  S,  c.  9,  ii  commoa  law  in  tldi -tionntry,  «be 
Brinley  v.  WUliiig,  fi  Pick.  84S,  858  ;  Hall  t>.  Ashby,  9  OUo,  86 ;  Fei^e  v, 
S6rg«aut,  8  Cow.  189;.  Seswua  t^  BrbynohLt,  1  Smi.&iLiit<K 
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irV'409.'  Thcoaly  nmuning  bieaeh  of  pubiio  order  and' 
ImnquUlity,  ta.bfi  faeao'  pmntti  oat^  »  tbs  diBhirbanoe  of  pciv 
lie  meetings.  When  peofjIeDghtfallyaBBBmble  for  worship,^ 
or  assemble  in  their  town  meetings,*  and  the  like ;  and  prob- 
ably ia-  all  cases  wbere  thoy  come  -together,  in  an  orderly  way, 
torSi  lawfdl  object;  those  wbo  wrongfally  interrupt  tfaem  are 
iodictatje  at  tbe  common  law.  It  has  been  saidj  that,  in 
England,  the  statutes  which  were  there  passed^  were  neces- 
sary to  protect  diaeeatere,  oa  account  of  an  essembllRg  by 
them  not  being  kwftit;  while  it  is  equally  admitted,  that  in 
tfiiS'Coanfry;  where  all  fbrms  of  worship  are  iavored,'  they  are 
not  required.*  Opposed  to  thift  view  of  the  English  law  is  the 
stroDg dictnin  of  Lord  MansBeld,  wbo  said:  **!  wonld  have' 
h  understood  in  general,  th&t  Methodists  have  a  right  to  the 
protection  of  Uiia  cmurt,  if  Intermpted  in  their  decent  and 
qtriet  devotions ;  and  so  have  dtssenters  from  the  estafollriied 
etaorcb' likewise,  if  so  disturbed."*  What  amomita  to  a  die- 
tarbance  varies  witb  tbe  nature  and  objects  of  the  meeting^ 

;  ^  402ia>)  The,  foregouig  disoasBibn  opens  to  lU  the  general 
doctrinee,  which  govern  this  one  of  tbe  two  great  dinsione  o£ 
the  act  observable  in  criminal  jurispradence.  In  the  next 
chapter,  we  shall  look  at  the  general  doctrines  governing  tbe 
other  division.  And  though  the  view  of  the  indictable 
ground,  thus  obtained,  will  not  release  us  from  the  particu- 
lar examinatioa  of-  the  particular  oSences  with  which  our 
aeoond  volume  i»  filled,  it  is  a  neoeseary  introduction  to 


>  B«ll  «.  Gnlnm,  1  Kott  &  McCord,  278,  280;  Tbe  State  f.  Jaiper,  4 
Dev.  333. 

'  Ctmiaoamttlh  v.  Barerf,  16  Umb.  tSd. 
.  ■  Bw  D.  Hube,  Feike,  laa,  0  T.  R.  Bt%    And  bm  Rex  ti  Richardson,  a 
Oar.&F.  S3&;  Bea  «.  Wamii,  Cowp.  »T1. 
.  *Aiite,§>Tr. 
.  *  Tbe  Slate  n.  Jaiper,  4  Dev.  3X3. 

■  Bezv.  WrouglitOR,  S  Bnr.  1683. 

'  Ai  ta  raligiiMg  -ueetiagi^  ato  1  ItuM.  CrimM^  Gre&.  Bd>  <S9.  Aa  to 
the  rights  of  aa  ali<BfiiiM  at  a  tbeatre,  Bex  o.  Forbes,  1  Crawf.  &  IKx  C  C. 
137, 
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that  examination.  And  though,  also,  practitioBers  are  apt  to 
look  with  disfavor  on  discussiona  of  the  law  so  elementary  as 
this,  yet,  in  fact,  no  diBcusaion  of  the  criminal  law  is  either 
BO  much  needed,  or  practically  so  useful  to  them,  as  the  one 
lying  within  the  scope  of  the  preeent  volume.  If  the  author 
is  able  to  make  even  a  few  leading  minds  of  the  country 
see  this  truth,  he  will  do  more,  in  this  respect,  than  he  even 
dares  to  hope. 
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CHAPTER    XXXIIL 

PBOTECnON  TO   IKDITISIIALa. 

Sbot.  40S-1(i7.  IntrodQotoiT  \lein. 

40S^1T.  Fenooil  Presarvation  and  Comlbrt. 

llB-136  a.  Aoqairiog  and  Retilaliig  Proportj. 

tie.  Tha  Same  of  Bepntation. 

UT,4iB.  CoablDKtknn  lo  commit  PriTBte  Injniiei. 

4SS.  PnUdion  to  the  Lower  Animati. 

^  403.  Iir  all  ages  and  coantries,  the  path  of  human  im- 
provemeDt  has  been  macadamized  with  bones,  and  wet  with 
blood.  The  sirong  trample  down  and  tread  ont  the  feeble, 
and  by  ending  them  diminish  the  average  weakness  of  the 
race ;  while  the  conflict,  between  those  who  snrvive,  strength- 
ens their  bodies  and  minds,  and  the  acquired  vigor  passes 
down  to  succeeding  generations.  When  one  party  or  tribe 
Of  nation  has  so  prevailed  as  to  preclude  further  contest,  a 
decay  commences,  progressing  until  they  who  were  strong 
become  weak,  and  are  themselves  overthrown.  Christianity 
indeed  has  opened  another  and  better  way,  bloodless  and 
Mgbt;  bat  "few  there  be  that  find  it"*  This  view  does  not 
JDstify  men  in  preying  on  one  another ;  yet  it  shows  bow,  in 
fact,  good  comes  from  the  antagonisms  of  evil.  Our  Saviour 
ftzpreesed  the  idea,  in  words  brief  and  weighty,  thus:  "It 
must  needa  be  that  offences  coTite ;  but  woe  unto  (hat  man  by 
vhmn  (he  offence  coaeth."  * 

^  404.  This  doctrine,  that  permitted  evil  brings  forth  good, 
prevails  likewise  in  the  law.    It  lies  at  the  foundation  of  the 


'  Ustt  xviii.  7. 
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doctrines  of  out  present  chapter.  While  the  individuals  who 
Compose  the  State  are  contending  with  one  another,  they  are 
adding  to  the  general  sum  of  power,  and  the  community  is 
not  injured  in  a  way  justifying  a  criminal  prosecution.  The 
law  merely  allows  a  civil  suit  for  the  redress  of  the  private 
vrong  inflicted;  not  in  vindication  of  public  justice,  but  as 
an  instrument  in  the  hands  of  the  party  to  obtain  what  is  his 
private  doe. 

§  405.  But  in  the  conflict  which  prevails  among  men,  there 
is  a  point  beyond  which,  if  it  proceeds,  it  injures  the  commu- 
nity in  a  way  requiring  a  criminal  prosecution  for  the  wrong 
done.  When  two  or  more  persons,  engaged  in  the  contest 
of  life,  stand  on  a  fair  ground  toward  one  another,  they  inter- 
fere not  with  any  public  interest,  as  already  intimated,  how- 
ever far  they  proceed ;  because,  though  one  may  press  undnly 
hard  on  the  other,  yet  only  good  comes  to  the  public  at  large 
from  this.  But  when  they  cease  to  sustain  this  fair  relation 
toward  one  another,  the  contest  ceases  to  be  a  strengthening 
one,  and  becomes  rather  one  of  destruction.  If  therefore 
two  or  more  persons  undertake  any  of  the  controversies  of 
life,  and  one  of  them  assumes  toward  another  or  the  rest 
unfair  ground,  the  community  interferes  and  punishes  the 
wrong  by  a  criminal  prosecution.  What  is  fair  ground  is 
often  a  question  of  doubt  and  difficulty.  In  the  .present  chap- 
ter,'we  shall  simply  inquire  what  view  the  common  law  has 
taken  of  this  matter.  The  old  common  law,  originating  in 
an  age  of  strong  minds^  iron  sinews,  and  semi-barbarous 
manners,  demanded  less  to  fairness  than  is  required  by  the 
superior  culture  and  finer  moral  sentiment  of  modern  times. 
And'the  demand  continues  to  increase  as  we  progress  in  civ- 
ilisation. The  consequence  is,  that  the  common  law  itself 
expands  by  slow  and  insensible  gradations;  while  a  more 
rapid  expansion  is  carried  on  by  legislation,  which  both  adds 
to  the  number  of  crimes,  and  enlarges  the  boundaries  and 
augments  the  punishments  of  the  old  ones.  Statutory  enact- 
ments, therefore,  more  enlarge  the  department  treated  of  in 
this  chapter  than  the  last^;  and,  although  the  department 
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does  not  embrace' ao  many  dUtinct  classes  of  offeooes,  they 
^ve  oocasioD  for  more  criminal  proaecutioDS)  and  encumbec 
the  reports  with  more  deciwons.^ 

.  §  406.  The  leading  objects  of  private  regard  are,  L  Per- 
sonal Preservation  and  Comfort;  11.  Acqairing  and  Retain- 
ing Property;  IIL  The  Same  of  Reputation.  Let  os  see 
how  these  several  interests  are  protected  by  the  crimiual  com> 
mon  law.  In  looking  at  them  with  reference  to  the  viola- 
tioDB  of  the  law,  we  shall  assume,  that  only  one  person  does 
the  wrongful  thing.  Then  we  shall  cxmsider,  IV.  Combinai- 
ttons  to  coQunit  Private  Injuries.  Because  tlie  mere  act  of 
combining  sometimes  places  the  confederates  on  unfair 
ground  toward  those  whom  they  would  injure,  even  in  cir* 
cumstances  in  which  a  single  one,  actually  doing  what  they 
jointly  propose,  would  stand  on  equality.  Finally,  we  shall 
look  at  the  question  o^  V.  Protection  to  the  Lower  AnimalsL 

§  407.  Before  contemplating  the  doctrines  of  these  sab- 
titles  severally,  let  us  call  to  mind  a  preliminary  distincdon, 
important  in  reference  to  the  whole  discussion.  It  relates  to 
the  two  kinds  of  force  known  among  men ;  namely,  mental 
force,  and  physical  force.  Between  them  great  difference 
exists  The  physical  iorce  is  needful  for  many  purposes.!^ 
life,  but  not  needful  to  be  employe^)  by  private  men  upon 
each  other ;  and  therefore  its  employment  thus  is  always 
wrong  in  itself^  and  wrong  as  a  violation  of  the  common 
duties  we  owe  to'  the  community.  The  employment  of 
mental  force,  on  the  other  band,  though  a  wrong  oftentimes  to 
the  individual,  is  deemed  to  be  of  public  good,  so  long  as  tlie 
wrongdoer  reijrains  from  assuming  toward  the  injured  pet- 
son  the  nnfaii  ground  of  which  we  are  speaking.  In  other 
words,  the  use  of  physical  force,  in  this  way,  is  of  itself  au 
assumption  of  unfair  ground ;  but  the  use  of  mental  force  is 
not  such  of  itself,  yet  may  become  such  by  the  n^ner  o£ 


le  ante,  §  321  i  et  seq. ;  pott,  $  109  o-lQS  c. 
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ks.  use.  These  points  will  more  plainly  eppeuv  mtb  th^ 
reasons  alao,  in  tbe  foUowing.duooMton.  And  the  distinetimi 
will  be  foand  to  explain  moat  of  the  difficnlties  coneenning 
what  ia  indictable,  and  what  i»  uot,  as  doae  to  tlie  iDJai;'  (rf. 
the  iodlvidaaU 


L  I^raonal  JPretttttatiem  amd  Comfmi. 

§  40S.  The  heaviest  ofTence  known  to  the  law,  ob  an 
offence  against  the  individual,  is  tbe  imjustifiabls  taking 
away  of  the  life,  called  felonious  homicide.  The  c^»nmoa 
law  divides  it  into  murder  and  manslaughter ;  and  there  are 
in  many  of  the  States  other  divisions  abo,  iutxodaped  by  qtat- 
ates>  We  have  seen,^  that  it  is  likewise  a  crime  against  tfae 
public.  But  we  shall  paes  over  this  oifence,  with  the  varioHS 
forms  of  attempts  to  take  life,  lying  under  its  shadow,  until 
we  come  to  the  full  examination  of  specific  Crimea  in  the  next 
volume.  The  same  may  be  said  of  mayhem,^  and  the  vari- 
ous statutory  maims. 

^  409.  There  are  two  ofTencea  against  the  person  and  per- 
sonal security,  usually  found  together,  and  practically  re- 
garded as  one ;  namely,  assaolt  and  battery.  A  battery  is 
any  unlawful  beating,  of  other  'n'rongful  physical  violence  or 
constraint,*  inflicted  on  a  human  being  without  his  consent:' 
an  assault  is  less  than  a  battery,  where  the  violence  is  cut 
short  before  actually  falling ;  being  committed  whenever  a 
well-founded  apprehension  c^  immediate  perils  from  a  force 
already  partially  or  fully  put  in   motion,  ia   created."     An 


>  Ante,  %  801. 
'  Ante,  S  387. 

•  Ante^  888. 

*  Long*p.  Ri^ra,  17  Ala.  540;  Reg.  v.  Cotcswortli,  E  Mod.  17S;  Bd- 
11  n.  Russell,  6  Jur.  996  ;  Pike  n.  Hanson,  9  2f.  H.  491. 

*  Ante,  §342,313. 

•  Stepben  v.  Vyera,  i  Car.  8t  P.  S49 ;  The  State-  *.  Paril,  1  Ir«d.  i3»;' 
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SHBolt  is  ioolnded  in  etrery  battery.^  These  ofTences  are 
generally  spoken  of  in  the  books  as  breacbes  of  the  peace ; 
which,  in  a  qualified  sense,  they  are,  but  more.  For  the 
QontmoD  law  aeeaas  to  hold,  that  men  assnnie  toward  one 
another,  in  the  contest  of  life,  unfair  ground,^  and  give  occa- 
sion for  public  interposition,  whenever  they  wrongfully  and 
wantonly  undertake  to  exercise  upon  their  victims,  to  their 
injury,  any  kind  of  physical  force.'  And  thus  if  one  knows 
that  another  is  sick,  and  liable  to  be  made  worse  by  the  near 
(fischarge  of  a  gnn ;  yet  discharges  it,  producing  the  effect ; 
be  is  indictable,  though  the  act  under  other  circumstances 
would  be  innocent  and  lawful.* 

'*(  409  a.  The  idea,  o^n  stated  in  the  books,  that  assault 
ahd  battery  are  indictable  merely  as  breaches  of  the  peace, 
uot  at  all  aa  offences  against  the  individual,  is  so  absurd 
as  to  impress  us  heavily  with  the  conviction  of  human 
fdlly.  The  criminal  courts  (let  us  say,  as  one  of  the  illustra- 
tions showing  the  falsity  of  this  idea),  in  considering  these 
offences,  never  inquire  whether  the  act  waa  committed  under 
circumstances  to  raise  public  tumult ;  but,  if  the  accused  per- 
son  inflicted  blows  never  so  privately,  they  hold  him  to  the 


The  State  v.  Crow,  1  Ired.  375 ;  The  Slate  v.  Morgan,  3  Ired.  186 ;  The 
State  V.  Cherrj-,  11  Ired.  475  ;  Commonwealth  o.  Eyre,  1  S.  &  It.  347 ;  The 
State  V.  Sims,  3  Strob.  137;  United  States  v.  Hand,  2  Wash.  C.  C,  486; 
THe  Slate  v.  Blackwell,  9  Ala.  79 ;  Beg. «.  St  George,  9  Car.  &  P.  4S3  ; 
Blake  v.  Barnard,  9  Car.  8c  P.  62S  ;  Ilie  State  v.  Smith,  2  Humpb.  457. 

\  1  Hawk.'P.  C<  6th  ed.  c.  62,  §  1.  And  see,  oa  this  and  as  additiooal  to 
the  above  notes,  Reg.  e.  Cage,  1  Den.  C.  C.  5g0,  1  Eng.  L.  &  Eq.  544, 
Ten^k  &  M.  318 ;  Aaonjrmou*,  1  East  P.  C.  305 ;  Reg.  c  Button,  8  Car.  & 
P.66'0;  Forde  v.  Skinner,  4  Car.  ft  P.  289;  Bcs  ef.  Nichol,  Buss.  &  Ry. 
130  ;  Erana  ».  The  Slate,  1  Hnmph.  394 ;  The  State  i^  Freels,  3  Utunph. 
228;  Bex  k.  Ridley,. I  Rois.  Crimes.  Grea.  £d.  752,  2  Camp.  £50,653;. 
Reg.  o.  Miles,  6  Jur.  343;  Bex  i>.  Bosinski,  1  Moody,  19;  Keay's  case,  1 
8  win  ton,  S48. 

■  Ante,  S  40S. 

»  Ante,  §  407.. 

*;Gmiinoawe«]tb  v.  'Wing,  >  Kck.  1. 
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consequences  crimtnally.  The  answvrtotbie  snggeetion, that 
a  private  battery  is  calculated  to-  Btlr  up  pnblic  revenge,  is 
unsatisfactory;  because  there  is  ntf  sBch  thing  known,  lor 
a  general  princijirie  in  the  law,  as  making  an  act  jsunishable 
by  reason  of  its  aptitude  to  create  reBentment  in  the  indi- 
vidual inJDTed;  bet:ause  also,  a  mere  slight  battery,  which 
may  still  be  visited  by  indictment,  ba^  far  less  tendeBcy 
of  this  kind  than  an  outrageous  breach  of  priTste  oonfl- 
dence,  not  indictable ;  and  because,  in  the  facts  of  hunaan 
nature,  revenge  for  private  insult  is  privately  puraaed,  not 
publicly. 

^  4096.  Among  the  causes  which  embarrass  the  progress 
of  true  legal  learning,  none  is  so  pernicious  as  the  tenaoity 
of  judges  and  text-writers  in  adhering  to  such  ancient  forms 
of  expression,  as,  falling  inadvertently  from  the  lips  of  judges 
in  the  olden  time,  or  placed  by  some  uninformed  reporter  in 
his  book  of  reports  while  they  never  fell  from  them  in  fa6t, 
have  come  io  us  conveying  not  any  correct  legal  meaning. 
The  language  in  which  a  judicial  opinion  is  clothed  consti- 
tutes no  part  of  the  law  established  by  the  case ;  and, 
though  mere  words  coming  from  the  judges,  if  words  of 
widdom,  are  properly  regarded  with  respect,  yet,  dropping 
inconsiderately  and  inaccurately  from  their  lips,  they  should 
not  be  preserved  to  disfigure  the  pages  of  books  in  after- 
times. 

^  409  c.  These  observations  are  particularly  applicable, 
-  only  to  the  offences  of  assault  and  battery,  but  also  to  most 
of  those  mentioned  in  the  present  chapter.  And  it  is  no< 
easy  to  sec  how  the  minds  of  professional  men,  from  genera- 
tion to  generation,  could  be  so  deluded  by  the  form  of  in^ 
accurate  words  carelessly  uttered  by  some  great  man,  ■  as 
to  hold  these  various  offences  to  be  indictable  solely  as 
oflencea  against  the  eommaoity. 

§  410.    The  law  has  given  specific  names  to  some  of  the 
more  aggravated  forms  of  physical  violence  and  constraint; 
[446] 


Digitized  by  GtXlgle 


QUlfr'SSfXni.]        PaOTBCnOK  to.  tHDlTIDCALS.  §  <U1 

as  iktdna^B^^  and  fake  impcisofimeitit,'  of  vjiich  the  latter 
ifi  -in^ded  ic:  the  foimen^  ,  And  there  ^  aaea^lts  witjh 
ntent  to  iqurder,  to  tab,  and  tlie  ]ilce.;  being,  in  aaotber 
aspcot,  pi^rtioalA):  kifadsofuyliotable  attempts.  Hobbery  is^ 
■pscies  of  B^rawated  larceay,  committed  from  the  person,  ca* 
fiom  hia  immediatft  pc«aeiice  and  ciisto47(  deemed  in  law  a 
takiDg  frcHQ' the  paeon;*  the  principal  ag^prav^ting  matter 
•being  TtsDftUyi'^ot  always,^  an  asaaulf;. 

'  §  411.  There  is  no  lorm  of  violence  niore  odiona  either  in 
law  or  in  morals  than  rape.  It  is  the  nnlawfpl.  cacoal 
knowledge,  by  a  man,  of  a  woman,  forcibly  and  against  her 
wOl ;'  and  H  is'cotnmitted  only  by  a  male  person,  arrive^  at 
hie  age  of  legal  pnbwty,  which  ia  eonolqsively  fourtefm 


UBl.  Com^nSi  1  EutP.  C.  429j  The  State  d.' Rollins,  8  K.  H.  660  ; 
'  Rex  V.  Bftily,  Comb.  10. 

■  4  Bl.  Com,  218  ;  Floyd  v.  The  State,  T  Erg,  43.  And  see  Breck  n. 
Blanchani,  2  FosL  N.  B.  SOS ;  Pike  p.  HaofOD,  »  N.  H.  4ai. 

■CKvk  ■.  The  Blate,  S  Texas,  SBS. 

^  Rox  0.  Peat,  1  Leach,  itk  ed.  388;  Rex  c.  Ltfiet,  1  l/oatii,  4lh  ed.  330, 
321, 

*  Kit  V.  The  Stale,  It  Humph.  I67j  Commonweallli  v.  Snelling,  4  Bion. 
:   379;  Rem.  Mason,  Rus9.bRy.  419;  Rex  v.  Edwards,  S  Car.  ft  P.  616, 1 

Moody  ft  R.  251 ;  United  States  V.  Jones,  8  Wwb.  C.  G.  8D»,  21« ;  Kbx  n. 
Fdlowe,5CB)-.&P.  S08;  Rex  «.  Sicotnu,  3  Swt  P.  C.  181;  S  EaatF.  C. 
T07 ;  Rex  n,  Moore,  1  Leach,  4th  ed.  3S5 ;  Rex  v.  Knewlaad,  2  Leacb,  4tb 
ed.  711,  2  East  P.  C.  732. 

•  Rex  V.  Donnelly,  1  Leach,  4th  ed.  193 ;  2  East  P.  C.  713,  783 ;  Rex  o. 
Elmstead,  1  Rusk.  Crimes,  Grea.  Ed.  S94 ;  Rex  v.  Jones,  2  East  P.  C.  714, 
115,  1  Leach,  4th  ed.  139;  Rex  i7.  Harrold,  2  East  P.  C.  715;  Rex  v.  Hick- 
man, 1  Leach,  4th  ed.  978,  2  East  P.  C.  728 ;  Bex  v.  Aetley,  2  East  P.  C. 
789  ;  Rax  ».  Brown,  2  East  P.  0.  731 ;  Rex  u.  Reane,  2  East  P.  C.  734,  2 
Leach,  4d)ed..«16;  Rex  v.  Gardner,  1  Car.  &  P.  479;  Britt  v.  The  State, 
7  Humph.  45 ;  Rex  v.  Egerton,  Russ.  &  By.  375 ;  Rex  v.  Fuller,  Russ.  ft 
Ry.  408  ;  Bex  v.  Stringer,  2  Moody,  261 ;  People  v.  McDaniels,  1  Paricer, 
ld6. 

'4  BL  Com.  210;  1  HaleP.  aetS;  1  BaatP.  C.4Si;  1  Bnaa. Crimes, 
Grea.  Ed.  G75 ;  The  State  v.  Jim,  1  DeT.  142 ;  Beg.  f .  Camplin,  1  Car.  & 
K.  148, 1  Den.  &  C.  Sft,  1  Cos  C.  0.  !20 ;  Re&  v.  HaI1ett,J>  Car.&  P.  748 ; 
Bexn.  JackBoo,  Russ-  &  Ry.  487  ;  The  State  v.  Shepard,  7  Conn.  64. 
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years.'  Twelye  years  is  the  age  ot  legal  puberty  iD.tiie 
female ;  3  but  puberty  in  her  is  not  neceaeary  to  rape,  tbougfa, 
when  she  is  under  ten,  the  question  at  common  law  is  a  titiit 
in  doubt.  Yet  pretty  clearly  she  is  never  too  young  to  b©  tho 
subject  of  this  oifence,  provided  ii>  is  in  fact  committed  on 
'  tier.^  There  .are  En^sb  statutes,  the  early  onest  as  18  Sliz. 
c  7,  being  probably  common,  law  inthia  country,*  making 
the  carnal  knowledge  of  female  children  under  ten  years^ 
though  consentiog,  felony;'  and,  by  the  older  statute  ol 
Westm.  1,  c  13,  sqcb  carnal  knowledge  is.  an  indictable  mis' 
■demeanor  where  the  aonseDtioggirl  is  "  within  age,"  which  is 
twelve  years."  Thus,  though  we  have  almost  no  direct  de- 
■cisioDS  to  guide  ua,  yet,  according  to  established  jwinciples, 
the  commgn  law  of  this  coiintiy^  makes  the  unlawful  carnal' 
iknowledge  of  a  girl  who  consents,  while  between  ten  and 
twelve  years  old,  indictable  as  misdemeanor ;  below  ten,  ia- 
■dictable  probably  as  felony ;  if  not,  then  indictable  as  mis- 
demeanor. The  whole  subject  is  matter  of  legislation  in 
jbany,  perhapa  ail,  of  the  States.* 

^  41^  Every  form  of  Dnlawful  physical  constraint  being 


*  Ante,  §  8Se,  !t  ^ipeftring,'I]<nfeTer,  Stat  Bome  coarta  allow  evidence  of 
«etti«l  poverty  in  bofe  midar  fomiaAn. 

■  Ante,  §  2U. 

■  1  Hale  F.  C.  0SO,  631 ;  Bex  v.  Brasior,  1  Leach,  ith  ed.  199 ;  1  East' 
P.  C.  439 ;  1  Gab.  Crim.  Lkw,  S33 ;  4  Bl.  Com.  214  j  Beg.  v.  Neale,  1  Cor. 
.&K.691,  1  Den.  C.  C.  37;  I  Hawk.  P.  C.  Curw^Ed.' p.  122,  §  4 ;  Hays  v. 
People,  1  Hill,  N.  T.  S61 ;  Stepbeo  v.  The  State,  II  Ga.  22S.  See  ante, 
§  127 ;  Sydney  t.  The  State,  3  Humph.  476. 

*  Ante,  §  11.  And  see  The  State  c.  Dick,  2  Murpb.  899;  Stephen  v.  Tha 
State,  11  Ga.  3S5. 

*  1  Hale  P.  C.  630  i  1  Bun.  Crimea,  Grea.  Ed.  693 ;  Beg.  v.  Day,  9  Car. 
ft  P.  722. 

■  1  Hale  P.  C.  626,  631 ;  1  East  P.  0. 460.  And  see  Beg.  v.  Lines,  1  Car. 
&  K.  393. 

'  Ante,  S  II- 

'  See  Coounonvealdi  t>.  Bennet,  2  Ta.  Cas.  255 ;  Coninionwealtb  v.  Field*, 
4  Leigh,  648 ;  Dennis  c.  The  State,  5  Fike,  230. 
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IndiotaUe,  it  is  particularly  so  forcibly  to  carry  off  a  woman 
to  marry  her  against  her  will.*  An  old  JEngHsh  etatute,  3 
Hen.  7,  o.  S,  made  sach  forcible  abduction,  if  for  lucre,  the 
woman  being  an  heiress,  felony ;  ^  but  whether  thia  particular 
statute  is  common  law  with  ns,  there  are  probably  no  decis- 
ions.^ Another  statute,  4  &  5  Phil.  &  M.  c.  8,  made  it  a 
lugfa  misdemeanor  to  entice  away,  for  marriage  or  defilement, 
a-makleii  under -iixteen,  from  her  gnardians  against  their  con- 
sent.* This  is  one  of  the  acts  specially  made  of  force'  in 
Sooth  Carolina ;  and  there  it  ia  conatmed  aa  not  being  re- 
stricted to  beiresses  and  persons  of  quality.'  The  offence  is 
said  to  exist  alao  at  the  common  law;^  bat  Mr.  East  con- 
tends, that  It  does  not  fully,  and  that  something  more  than 
1^  bare  act  of  marrying  without  leave  of  guardians  la  requi- 
site.^ When  we  look  at  this  latter  question  as  one  of  prlnci- 
pie,  we  see,  that  under  the  common  law  no  indictment  lies 
for  the  employment  of  mere  guile,  when  the  parties  stand  on 
equal  ground  toward  each  other.  Now  if  the  woman,  though 
young  and  a  minor,  is  enticed  away,  the  oflence  as  against 
her  is  not  indictable;  bat,  suppose  she  is  under  legal  guar- 
dianship, or  ttoder  the  care  of  her  parents,  being  therefore  not 
authorized  to  contract  marriage  without  their  leave,  or,  more 
than  any  other  female,  to  yield  to  defilement,  a  question  may 
be  made,  whether  the  act  c^  eoticement  and  defilement,  of 
such  a  person,  is  not  one  of  those  offences  against  the  guardian 


'  So  in  Bex  n.  Tigot,  Holt,  758,  it  ww  held,  that  attempting  to  carry  forci- 
bly awaj  a  woman  of  great  fortune  (the  iroman  appeare  to  have  been  » 
minor)  ia  a  great  misdemeanor ;  Holt,  C.  J.,  observing :  "  i^ure  this  concemg 
all  the  people  in  England  who  would  dispoae  of  their  children  welL" 

»  t  Bl.  Com.  20B ;  ].  Hawk.  P.  C.  6th  ed.  c.  42 ;  1  East  P.  C.  4.12 1  Keg. 
V.  Swanson,  7  Mod.  101,  102^  Beg.  o.  Wturtler,  7  tiod.  129,  132. 

•  See  Vol  It.  §  6  et  ieq. 

'  I  East  P.  C.  4S5 ;  4  BI.  Com.  209  (  I  Hawk.  P.  C.  Sth  ed.  c.  42,  J  10. 
•Ante.  §15. 

'  The  Slate  v.  Findlay,  2  Bay,  418, 1  Brev.  107 ;  The  State  c  Tidwell, 
&Strob.l.  , 

♦  Rex  t>.  Moore,  3  Mod.  128 ;  1  Deac.  Crim.  Law,  8. 

*  1  East  P.  C.  4&S,  459. 
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or  parent  which  is  done  by  the  way  of  unfair  advantage,  and 
on  this  groand  is  indictable.  The  qaeetioa  howerer,  as  one 
of  principle,  liea  so  near  tlie  line  dividing  the  indictable  from; 
the  unindictable,  as  to  reqaire  jadicial  decitioa  for  its  settl^.; 
ment.  A  doubt  exists,  whethw  the  etatote  of  4  &  6  Phil.  &; 
M.  c.  8,  is  a  part  of  the  common  law  in  the  United  Btatee. 
generally;  thoagh  conspirades  —  which  are  a  difrereat^ 
thing  —  to  bring  aboat  such  marriages  or  Beductions  are  iO', 
dictable  with  ns.'  So,  in  some  of  the  States,  there  are  stat* 
utes  on  the  snbject' 

§  413.  Let  us  proceed  to  further  illustrations ;  the  doiH 
trine  being,  it  is  remembered,*  that  a  man  is  indictable  for 
every  wrongful  act  of  physical  force,  whereby  he  injoiea 
another.  We  may  add,  that  it  is  not  necessary  the  force 
should  be  immediate  and  direct;  we  have  already  seen,  that 
a  crime  may  be  committed  through  the  instrumentality  of  a 
third  person,  innocent  or  guilty;^  bo  may  it  be  equally 
through  the  agency  of  the  physical  elements.  If  one,  there- 
fore, exposes  or  abandons  a  child  incapable  of  taking  care  of 
itself  to  cold  or  wet,  whereby  it  receives  an  injury)  be  ig 
indictable  for  misdemeanor;''  or,  if  the  child  dies,  for  a  felo* 
nious  homicide."  And  the  same  consequence  of  law  follows, 
if  he  neglects,  being  under  legal  obligation,  to  furnish  it  v'lth 

1 
'  Twitcbell  V.  Commonwealth,  9  Barr,  31 1 ;  AudeiMD  v.  Commonwealtli, 
C  Band.  62T;  Respublica  i>.  Hevice,  3  Yeates,  114;  Uifflin  v.  Commbn- 
■woalth,  5  Watts  &  S.  461 ;  Bex  ti.  Thoip,  5  Mod.  221 ;  Beg.  v.  BlaiAet,  7 
Mod.  39 ;  Reg.  ti.  Mears,  1  Eng.  L.  &  £q.  C81,  2  Den.  C.  C.  79,  Temp.  & 
M.  414.    See  Vol.  11.,  Sbdpctios. 

*  As  to  New  York,  see  Carpenter  v.  People,  8  Barb.  603 ;  Vol.  II.  §  lOlB. 

*  Ante,  §  409. 

*  Ante,  i  24G,  264. 

*  Reg.  0.  Renshaw,  11  Jnr.  615,  2  Cos  C.  C.  285,  20  Eng.  L.  &  Eq.  593 ; 
Keg.  1-.  Mulro)-,  8  Crairf.  &  Dii  C.  C.  318 ;  Beg.  v.  Cooper,  1  Den.  C.  C. 
459,  Temp.  &  M.  125,13  Jur.  502;  Beg.  r.  Hi^an,  5  Eng.  L.  Sc  Eq.  &5t, 
-2  Den.  C.  C.  2TT,  15  Jur.  805 ;  Gibson's  case,  2  Broun,  3i6 ;  Reg.  t>.  Hull- 
pot,  20  Eug.  L.  &  Eq.  691.   * 

*  Reg.  V.  Waten,  1  Den.  C.  C.  85fl,  Temp,  ft  U.  97, 13  Jar.  ISO. 
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ftOitaUefood  and  olotiiiBg';^  oi  if  he  ia  guilty  of  a  liiie  neg-- 
leet  toward  aservant,  apprentice,  or  other  person,  where  there 
is  a  legal  dirty.^  We  have  already  ae«ri,  that,  if  a  medical 
man  takes' the  life  of  a  patknt  by  ^oes  malpmctice,  he  is- 
aoswerable  {or  a  felonious  hofnicide;^  bo,  if  the  injury  falla 
^ort  of  life,  he  may  be  punished  fw  a  Riiedemeanor.*  And 
partly  cm  tjiis  groiiDd  rests  tJie  oSkaae^  already  mentione^,^ 
of  providing  oawholeBome  food  (os  others.^ 

§  414.  Tbeie  are  two  well-known  ciimes  against  the  hab-- 
itations  of  men,  founded  on  the  idea  of  security  to  the  per- 
eon,  as  well  as  on  other  eonsLderations.  They  are  bui^- 
hiy  and  arson.  Tbe  first  ia  the  unlawful  breaking  ^  and  en- 
tsring,^  in  the  night  time,"  into  aaother'a  dwelling-house,^'' 
with  the  intent  to  conunit  a  felony  tbeieio."     The  second  is 


'  Rex  tr.  Friend,  Russ.  &  Ry.  20 ;  Rci  v.  Smith,  2  Car.  &  P.  449. 

■  Rex  V.  Kdlev,  2  Camp.  650;  Rex  v.  Sqaire,  I  Ruh.  Crimes,  GreA.  Ed. 
19;  Reg.  v.  Felham,  B  Q.  B.'9&9,  10  Jnr.  GA9,  IS  Law  J.  if.  a.  M.  C.  106; 
Bex  V.  Wuwa,  Rou.  &  Sj.  48,  Dote;  £ex  v.  M«reditb,  Rum.  &  ttf.  46; 
Bax  ti.  Booth,  Bun.  &  Rj.  41,  note ;  Beg.  v.  Gould,  1  Salk.  681 ;  Rex  t>. 
Clarke,  S  Show.  193 ;  Bex  v.  Bamer,  Comb.  40S ;  Rex  v.  Friend,  Run.  & 
By.  20. 

■  Ante,  §  230,  235. 

*  Groenvelt'B  case,  1  Ld.  Raym.  218;  Parke,  J.,  in  Rex  u.  Long,  4  Car.  & 
P.  398,  405. 

*  Ante,  S  370,  874. 

*  l^eeve's  case,  !  East  P.  C.  821. 
'  Ante,  §174, 190. 

'  ReXB.Eu8t,lMoodT,  188;  Rexr.BobertB,  Car.  Criin.Law,3ded.l93; 
Bex  t>.  Bailey,  Rum.  &  Ry.  S41, 1  Moody,  23 ;  The  State  v.  McCall,  4  Als. 
«4S ;  lUx  n.  Hi^ei,  1  Leach,  4th  ad.  406,  2  Bast  P.  C.  491 ;  Bex  a.  Davis, 
RuH.  &  Ry.  499. 

*  Ante,  §  16S. 

»  Ante,  S  164-172, 

"  1  Bon.  Crimea,  Grea.  Bd.  785 ;  ante,  S  251 ;  Commonirealth  v.  Newel], 
7  UasSi  845  ]  The  State  e.  Wilson,  Coxe,  439 ;  The  State  t>.  Bancroft,  10  N. 
H.  \0i;  Lwriav-The  S(at«,  16  Conn.  32;  Rex  v.  Knight,  2  East  F.  C.510; 
Beg.  IT,  Segar,  Comb.  401 ;  Rexc  Dobbs,  2  East  P.  C.513;  Bex  ii.  Diugley, 
dted  1  Sko^.  53 ;  The  Stat«D.  Cooper,  16  Vt  551. 
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the  malioious'  baraing^  of  another's  hoDse^'  Andthere  are' 
various  Btatntory  bouee  and  shop  breakings  and  bnrningef 
which  we  need  not  p'anse  here  to  enomeratB*  These  o^eAce^ 
are  all  more  against  the  person  than  his  estate,  ekoflpt  {jW" 
haps  some  of  the  statutory  burnings.  i 

^  415.  We  have  not  thus  far  considered  the  legal  efibot  Of 
mental  force,^  directed  against  the  personal  safety  and  oom^ 
fort  of  individuala.  And  though  of  this  force  the  eriminati 
law  takes  less  notice  than  of  physical,  we  shall  see,  under  our 
next  Bub>title,  that,  in  some  cases,  the  employment  of  it  by 
one  to  the  injury  of  another  in  hie  property  is  deemed  an  BS'- 
sumption  of  unfair  ground,  and  as  such  is  indictable.^  Why^ ' 
then,  should  not  the  same  rule  apply  where  the  injury  is  to 
the  person  and  to  the  personal  comfort  ?  This  question  cannot 
often  arise  practically ;  beoause  not  often  the  mere  action  of  '• 
one  man's  mind  can,  without  the  direct  employment  of  phya- ' 
ical  agencies,  injure  another  in  his  physical  ezistcoee;  and' 
there  is  no  authority  for  holding  the  production  of  mere  men* ' 
tal  unhappiness  indictable.  Even  in  metrimotual  lawvas* 
administered  in  England  and  generally  in  this  coantry,  it-it" 
not  regarded,  however  extreme,  as  constituting  legal  criieltyJ  • 
And  on  this  principle,  an  indictment  cannot  be  sustained, 


>  Aat«,  §  2S1,  na. 
'  Aate,  $  laS. 

*  Anle,§164, 173,  2Se,  259;  2  Russ.  Crimea  Grea.  Ed.  MS i  4BI.  Cost... 
220:  2E«8tP.  C.  1015;  BIom  v.  Tobey,  2  Pick.  320,325;  Curran'a  caw,  , 
7  Grat.  619;  Sullivan  v.  The  State,  5  Stew.  &  P.  176;  Kilehey  v.  The- 
State,  7  Black£  168 ;  MoHeal  v.  Woods,  3  Blackf.  485 ;  Bes  v.  Pedlej-, 
Cald.  S18, 1  Leach,  4tli  ed.  242,  t  East  P.  C.  lOtfi  ;  Rex  v.  Seofield,  OaM. 
SS7;  Rex  V.  Spatding,  1  Leach,  ith  ed.  218,  2  £ut  P.  C.  1425;  Rex  ■>. 
Breeme,  1  Leach,  4th  ed.  220,  2  Eaat  P.  C.  1026 ;  Rex  a.  Goiren,  3  East  P. 
C.  1027,1  Leach,  4th  ed.  246,  aote;  Bex  v.  Harris,  3  Eaat  P.  C.  10S9. 

•  See  Vol.  IL  S  23  et  seq. 
'  Ante,  §  407. 

'  Post,  g  480^35. 

'  Bishop  Mar.  &  IHt.  §  459-461. 
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as  w&  have  seeil,  agunst  one  for  frequently  going-  to  the 
bonee  of  a  aeighbori  asd  eo  abnsiag  his  family  as  to  make 
their  lives  unoomfortable.^  Yet  in  matrimonial  law,  accord- 
ing to  the  better  ojsimon,  iC  a  hosbaml  injnres  his  wife  phys- 
ically, as  in  her  health,  by  conduct  addiessed  primarily  to  her 
mind,  this  is  craelty,  authorizing  a  divorce,^  If  we  admit, 
that,  in  like  manner,  a  physjoal  injury  piodnoed  by  mental 
causes  is  indictable ;  no  doubt  the  injury  must  come,  not 
iherely  firom  the  exerciiie  of  superior  mental  Bkll),  but  from 
sttoh  «  e<Kirse  of  conduct  as  places  the  one  doing  it  on  une- 
<^I  ground  toward  the  other.*  Thas,  in  a  North  Carolina  . 
case,  Pearson,  3~,  observing  upon  the  construction  of  a  stat- 
ute against  oarrying  &ee  negroes  out  of  the  State  to  make 
slffves  of  them  there,  said :  "  As  a  subject  of  the  State,  he 
[the  free  negio]  has  a  right  to  expect  protection  against  force ; 
btat,  if  be  yields  to  seduction  or  persuasion,  or  allows  himself 
to-  be  beguiled  by  iiraud,  and  of  his  own  accord  goes  ont  of 
tb«  State,  it  i^  his  own  folly.  And  although  he  has  the  pro- 
teotion  of  the  State,  and  can  bring  an  action  for  damages, 
he  has  no  right  to  call  for  protection  by  the  use  of  the  strong 
arm  of  the  crimiDal  law,  when  he  consents  to  the  act,  and 
d'oes  it  of  his  own  folly."  * 

§415  a.  The  doctrine,  that  mental  force  directed  against 
the  persons  of  individuals  may  in  some  extreme  circamstances 
be  indictable,  rests  as  firmly  on  principle  as  any  doctrine  of 
the  law ;  and,  though  we  cannot  bring  much  of  judicial  decis- 
ion tt>  its  support,  the  reason  undoubtedly  is,  that  the  facts 
of  the  cases  have'  not  given  occasion  for  expositions  of  this 
doctrine.  For  eurely,  if,  in  any  instance,  there  can  be  guile 
or  fraud  cognizable  by  the  criminal  law,  suob  guile  or  frand 
emfJoyed  to  l^e  detriment  of  a  man's  physical  n&turs,  de- 


*  CoraiDonwealth  v.  Edwards,  1  Ashm.  4S ;  ante,  S  399. 
■  Biibop  Mar.  &  Div.  §  464^68. 

*  Ante,  §  409 ;  poet,  $  430, 483,  484. 

*  The  State  r.  WeaTer,  Bosbee,  9, 12. 
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serves  reprobation  and  merits  pnaisbment,  quite  as  jauch  as 
if  it  merely  took  away  a  little  of  his  property. 

§  416.  Could  we  determine  by  what  rule  the  law  of  homi- 
cide  is  governed  as  concerns  the  matter  of  our  present  inquiry, 
we  should  doubtless  apply  the  rule  in  other  departments  of 
the  criminal  law.  Says  Lord  Hale:  "If  a  man  either  by 
working  upon  the  fears  of  another,  or  possibly  by  harsh  oi 
unkind  usage,  put  another  into  such  passion  of  grief  or  fear 
that  the  party  either  die  suddenly  or  contract  some  disease 
whereof  he  dies;"  this,  though  murder  or  manslaughter  in 
the  sight  of  God,  is  not  such  at  the  common  law ;  because 
of  the  dimcutty  of  making  proof.'  And  later  elementary 
writers  follow  Lord  HaleJ*  But  this  proposition  rests  merely 
on  private  opinion,  having  never  been  laid  down  in  judicial 
decision ;  and  the  reason  given  in  support  of  it,  is  unsatisfac- 
tory ;  since  —  why  cast  out  from  court  a  case  the  proof  of 


'  1  Hale  P.  C.  48&. 

■  I  East  P.  C.  22a.  And  we  Conunii^oaers  PbilUps  and  Walcott's  Roport 
OD  the  FsdaI  Code  of  Masracfausetts,  a.  d.  1844,  title  Homicide,  p.  12,  note. 
These  commiseioners  rec-ommenil,  tliat  it  be  not  an  imlictabie  homicide  "  to 
occasion  death  hy  the  operation  of  vords  or  s\gai  upon  the  imt^inBtioD  of 
persons."  They  state  this  rale  to  be  in  aMordonce  with  the  French  code. 
Hie;  aln  deem  it  to  be  the  rule  of  both  the  commoD  law  and  the  Scotch  la** ; 
bat  tbey  uy,  the  British  cfinmisuoDert  recommended  the  oppomte  princi^e 
for  the  code  of  India.  Af  to  the  common  law,  they  cite  simply  Lord  UfJe, 
and  writers  who  cite  bim.  As  to  the  Scotch  law,  they  refer  to  1  Uume 
Crim.  Law,  267,  2d  ed.  177,  —  an  authority  which  hardly  sustains  them. 
For  instance,  it  ia  there  said :  "  Among  other  charges  against  Patrick  Kin- 
Binmouth,  it  that  of  breaking  into  a  pavson's  house,  and  grievously  alanning 
hit  wiie,  jrecendy  delivered,  to  the  great  injury  (the  libel  Bays)  of  her  health, 
and  so  that  her  child  died,  soon  afler,  at  her  breasL  The  inlerioculor  stw- 
tain$  the  perional  injury  done  lo  the  mother,  as  a  ground  of  arbitrary  pun ; 
but  it  takes  no  notice  of  the  death  of  the  child."  The  learned  Scotch  audior 
dtes  this  case,  with  another,  to  the  point  that  the  death  must  sufficiently  ap- 
pear to  hare  been  caused  by  the  injury  alleged  in  the  libeh  So  much  it 
shows ;  and  also  shows,  it  seeiqs  to  me,  that  the  principle  of  the  Scotch  law 
is  not  in  accordance  wiHi  the  recommendatioD  of  tbe  Massachusetts  com- 
miisioners. 
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which  ifl  plain,  simply  on  the  ground  of  dUficuIty  in  mak- 
ing proof  in  other  cases,  depending  on  a  like  principle  t  On 
the  other  hand,  a  learned  judge  lately  said  to  the  jury  :  "  A 
man  laay  throw  himself  into  a  river  under  such  vircnm- 
etances  as  to  render  it  not  a  voluntary  act;  by  reason  of 
iforce,  applied  either  to  the  body  or  to  the  mind.  It  becomes 
^hen  the  guilty  act  of  him  who  compelled  the  deceased  to 
.take  the  step.  But  the  apprehension  must  be  of  immediate 
violence  and  wellgrounded."  *  Ajid  there  are  other  caoes 
which  recognize  the  doctrine,  that  threats,^  or  a  command 
^rom  one  who  stands  in  a  relation  entitling  him  to  command,* 
requiring  an  act  dangerous  in  itself  and  not  necessary  to  be 
j[>erformed,  in  consequence  of  which  the  person  threatened  or 
commanded  does  what  causes  his  death,  may  lay  the  founda- 
tion for  an  indictment  These  cases,  however,  do  not  meet 
•directly  the  point  of  our  inquiry. 

f)  416  a.  Still  the  last-mentioned  proposition  helps  us  to 
solve  our  difficulty.  When  a  man,  standing  to  another  in  a 
relation  entitiing  him  to  command,  compels  him,  by  a  mere 

ilawful  order,  accompanied  or  not  by  threats  of  violence 
for  non-performance,  to  do  an  act  which  causes  his  deatl), 
be  applies  meatal  force  alone.  The  person  threatened  la 
not  moved  by  external  physical  impuliies  to  obey ;  the 
threat  indeed  is  no  more  a  physical  force  than  is  a  lecture 
from  a  moralist,  who  inculcates  the  doctrine  of  physical  suf- 
fering following  immoral  acts;  but  the  force  is  purely  mental, 
from  miiid  to  mind. 

S  417.  The  matter  discussed  in  the  last  foar  sections  is  en- 
tirely distinct  from  the  familiar  proposition,  that  he  whose 
will  contributes  to  an  act  performed  by  the  physical  agency 
.  of  abother  is  in  law  guilty.^     This  latter  principle  may  be 


'  Enkioe,  J.,  io  Rag.  v.  PiUs,  Cu.  &  KL  2B1. 
'  Bes  V.  Evans,  1  Buo.  Crimea,  Grea.  Ed.  4S9. 
■  United  States  v.  Freeman,  4  Mason,  505. 
•  Ante,  §  2G4. 
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the  one  on  which  the  old  common  la.w  held  it  to  be  murder 
intentionally  to  cause  the  death  of  a  human  being,  on  trial 
for  his  life,  by  appearing  as  a  witness  against  biiQ,  and  com- 
mitting perjury.^  Now  there  cannot  fail  of  occurring  to  the 
mind  of  the  criminal  law  jurist  several  grounds  of  doubt, 
whether  this  old  rule  of  the  common  law  was  ever  well 
founded.  Thus,  penury  is  itself  a  distinct  offence :  the  act  of 
the  law  inflicting  a  capital  punishment  cau  hardly  be  deemed 
the  act  of  the  false  witn^s:  and  although,  viewing  the  gov* 
eniment  as  an  innocent  agent,^  we  might  possibly  say  that 
the  act  and  intent  concurred  in  point  of  time,^  yet  here  is  a 
difficulty;  because,  if  the  witness  repents  before  the  execu- 
tion of  the  sentence,  he  has  not  the  right  to  prevent  its  execu* . 
tlon,  as  he  could  prevent  the  consummation  in  other  cases  of 
employing  an  innocent  agent;  while  yet  practically  interces- 
sions for  executive  clemency  or  proceedings  taken  in  court, 
on  his  confessing  the  facts,  would  usually  be  succesefuL 
And  probably  this  old  doctrine  is  not  law  at  the  present  day.* 


II.  Ac^iring'  and  Retaimng  Property. 

§  418.  In  order  to  develop  most  satisfactorily  the  doc- 
trines of  our  present  sub-title,  we  shall  define,  in  the  first 
place,  the  leading  offences  coming  under  it ;  and,  in  the  sec- 
ond place,  consider  the  various  doctrines  governing  those 
ofiences  collectively.  The  discussion  of  the  offences  in  a 
larger  way  belongs  to  our  next  volume. 


>  1  Russ.  Crimes,  Gretu  Ed.  494.    And  we  1  Hsirk.  P.  C.  eth  ed.  c.  SI, 
§?■ 
■  Ante,  g  S46. 

•  Ante,  §  S14. 

*  1  Ross.  Crimes,  Grea.  Ed.  494, 495;  Commiasioners  Phillips  &  Walcorfs 
Report  on  the  Penal  Code  of  Massachusetta,  a.  d.  1S44,  title  Homicide,  p.  11, 
note ;  Rex  r.  Macdaoiel,  1  Leach,  4th  ed.  44.  See,  as  illustrstiTe,  Peckham 
ji.  TomllDSOD,  6  Barb.  33S. 

[456] 


Di.itradb,  Google 


caiP.,  ixsm.]        PROTEcnoH  to  inditidpals.  §  419 

.  §  419,   Lafcecy  U  the  taking  and  removing,  by  trespass,^ 
(rf  pereonal  property,*  which  the  trespasser  knows  ^  to  belong 


'  Re«  p.  Bawn,  J.  Kel.  24 ;  Bex  v.  WbM>,  1  Moodj,  14 ;  Beg.  v.  Hsll,  1 
Den.  C.  C.  381,  Temp.  &  M.  47;  Reg.  o.  Hogan,  LCrawf.  &  Dlx  C.  C. 
3jG6  ;  Tbe  State  v.  Ilawkins,  8  PorL  4G1  ;  Reg.  c.  Rosenberg,  1  Car.  &  K. 
2S3 ;  Reg.  ii.  Gruncell,  9  Car.  &  P.  365 ;  "Reg.  v.  Sutton,  8  Car.  &  P.  291, 
2!  Moody,  29,  872;  Bep.  v.  Thompson,  1  Den.  C.  C.  549,  1  Eng.  L.  & 
Eq.  542 ;  Tbe  State  v.  Brsden,  2  Overt.  68 ;  The  Slate  a.  Wiedoin,  8  Fort 
611 ;  The  State  v.  Seagler,  1  Rich.  30 ;  Rez  o.  Abrahat,  8  Leach,  -Ith  ed. 
8?4,  a  East  P.  C.  56D;  Beg.  v.  HaU,  2  Car.  &  K.  847,  1  Den.  C.  C.  381 : 
Hite  [■.  The  State,  9  Yerg.  198  ;  Wright  w.  The  State,  5  Yerg.  154  ;  Wright 
p."  Lindsay,  30  Ala.  428 ;  Rei  u.  Sharpless,  1  Leach,  4th  ed.  92,  2  East  P.  C. 
67ff ;  Rex  ».  Harvey,  1  Leach,  41h  ed.  467,  2  East  P.  C.  6fi9 ;  Rex  v.  Mar- 
tih,  1  Leach,  4th  ed.  in,  2  East  P.  C.  618  ;  Rex  v.  Cherry,  1  Leach,  4th 
ed.236,  note,  a  East  P.  a  656;  AnonymouB,  1  Leacfa,4th  ed.  321,  ttote  ; 
Bexu.  Peat,  t  Leaoh,  4th  ed.  228,2  East  P.  C. 557;  Rexi'.AVaite,l  Leach, 
4^1  ed.  28,  2  East  P.  C.  570  ;  The  State  v.  Whyte,  2  Nott  &.  McCord,  174, 
IJT;  The  State  e.  Wilson,  Com,  439  ;  The  State  u.  Martin,  12  Ired.  157; 
Fennsylvania  v.  Campbell,  Addison,  232;  Reg.  ».  White,  20  Eog.  L.  &  Eq. 
585. 

■  The  Slate  v.  Uoore,  II  Ired.  TO ;  Ward  v.  People,  3  Hill,  N.  Y.  395,  6 
Hill,  N.  Y.  144 ;  Ilosktna  v.  Tarrance,  6  Blackf.  41 7 ;  Reg.  11.  Gooch,  8  Car. 
&P.  293;  Hex  v.  Walker,  1  Moody,  155;  Bex  o.  Westbecr,  2  Stra.  1 133, 
1  Leach,  4th  ed.  12,  2  East  P.  C.  596;  Haynes's  case,  12  Co.  US;  People 
p..  Wiley,  S  Ilill,  N.  Y.  194,  211 ;  Res  v.  Williams,  1  Moody,  107 ;  The 
Stateu.  Murphy,  8  BJackf.  498;  The  State  e.  Burrows,  1!  Ired.  477,483; 
CotnmoD wealth  v.  Chace,  9  Pick.  15  ;  Wonson  v.  Sayward,  13  Pick.  402  ; 
Norton  V.  Ladd,  6  N.  H.  203 ;  Warren  v.  The  State,  1  Greene,  Iowa,  lOS  ; 
Elninerson  v.  Amtison,  1  Mod.  89 ;  R«g.  e.  Cheafor,  8  Eng.  L.  &  Eq.  598,  2 
Dm.  G.  a  S«l ;  Bes  e.  Rtmgh,  2  East  P.  C.  EOT ;  Rex  r.  Hiuidson,  2  East 
P.  ceil ;  Rex  D.  Hedges,  1  Leach,  4tl»Bd.  201,  2  East  P.  C.  590,  note. 

*  Ante,  g  240,  242 ;  Merry  n.  Greeo,  7  M  &  W.  623 ;  The  State  v. 
Homes,  17  Miaio.  379.  On  thia  principle  appears  to  rest,  in  part,  the  trae  . 
distinction,  whether  the  finder  of  kwt  goods  is  indictable  when  he  appro- 
priates,them  to  his  own  use.  If,  at  tltp  time  he  takes  titem,  ante,  §  314,  he 
knows,  or  has  reasonable  caose  to  believe,  that  there  is  an  owner  to  whom 
he  can  deliver  them ;  and  >r,  so  knowing,  he  intends  to  appropriate  them  to 
his  own  nse,  he  is  guilty ;  otherwise  not  The  following  authorities  relate 
to  this  quMtioa  :  ThQ  State  0.  Weston,  9  Conn.  587 ;  Bsg.  v.  Peters,  1  Car. 
4K.  246;  Reg.  «.  Mole,  1  Car.  &  K.417;  R.^.  u.  Thurbom,  1  Den.  C.  C. 
887,  2  Car.  &  K.  831,  Temp.  &  M.  67 ;  Beg.  v.  Wood,  3^K«w  Sess.  Cas. , 
581 ;  Reg.  e.  Breen,  3  Crawf.  &  Dix  C.  C.  30;  Reg.  c.  Beed,  3  Crawl  & 
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either  generally^  or  specially'  to  another,  with  the  intent  o£ 
depriving  him  of  such  general  or  special  ownership  therein;^ 
and,  perhaps  should  be  added,  for  the  sake  of  some  advantage 
to  the  trespasser,  —  a  point,  however,  on  which  the  decisions* 
are  not  harmonious.'     By  statutes  in  various    States,   this 


DIx  C.  C.  306,  SOS ;  The  Stale  v.  Ferj:;iuon,  8  McMuIUd,  S02 ;  People  v. 
Cogdell,  1  Hill,  N.  Y.  94 ;  People  e.  Anderson,  14  Johns.  294  |  Reg.  v. 
Preaton,  8  Eng.  L.  &  Eq.  580,  2  Den.  C.  C.  353  ;  Rex  v.  Wynne,  1  Leach, 
4th  ed.  413,  2  East  P.  C.  eG4,  697;  Rex  v.  Scare,  I  Leach,  4th  eil.  415, 
note ;  Marray  u.  The  State,  18  Ala.  727 ;  Commonwealth  o.  Hays,  1  Va. 
Cas.  122 ;  Morehead  v.  The  State,  9  Humph.  635  ;  Cash  e.  The  Stale,  10 
Homph.  Ill ;  Porter  v.  The  State,  Mart.  &  Yerg.  226 ;  Lawrence  p.  The  - 
State,  1  Humph.  228  ;  Rex  v.  Beard.  Jebb,  9 ;  Reg.  v.  York,  12  Jur.  1078 ; 
Tyler  v.  People,  Brecse,  227;  Pennsylvania  v.  Becomb,  Addison,  386  ;  The 
State  V.  Williams,  9  Ired.  140  ;  Reg.  v.  Reed,  Car.  &  M.  306 ;  The  State  p. 
Jenkins,  2  Tyler.  377;  Lane  v.  PeopIe,5  Gilm.  305  ;  Ransom  v.  The  Slafa, 
32  Conn.  153 ;  The  State  v.  Conway,  18  Hisso.  321 ;  The  State  v.  McCanu, 
IS  Miaso.  249 ;  Pritehett  v.  The  State,  2  Sneed,  285. 

<  Reg.  i>.  Hayward,  1  Car.  &  E.  518 ;  Beg.  v.  Smith,  2  Den.  C.  C.  449,  9 
Eng.  L.  &  Eq.  G32. 

'  Palmer  v.  People,  10  Wend.  163 ;  Rex  v.  Bramley,  Rusa.  &  By.  478 ; 
Commonwealth  f.  Morse,  14  Mass.  217;  Jones  p.  The  Stat«,  13  Ala.  )5S; 
Beg.  V.  Watts,  1  Eng.  L.  &  Eq.  556,  2  Den.  C.  C.  14;  Reg:  t>.  Bird,  9  Car. 
&  P.  44 ;  Res  B.  Wilkinson,  Rusa.  &  Ey.  470 ;  The  State  v.  Somertille,  21 
Maine,  14;  Langford  t>.  The  SUU,  8  Texas,  115. 

'  Reg.  1-.  Privetl,  1  Den.  C.  C.  193 ;  Keg.  t.  HoUoway,  1  Den.  C.  C.  B70, 
3  Car.  &  E.  942;  Rex  v.  Dickinson,  Ruai.  &  Ry.  420  ;  Rex  v.  Crump,  1 
Car.  &  P.  658;  Rex  v.  Phillips,  2  East  P.  C.  662  ;  Cartwright  v.  Green,  2 
Leach,  4th  ed.  952,  3  Ves.  405 ;  Merry  v.  Green,  7  M.  &  W.  623 ;  The  SlaU: 
V.  Self,  1  Bay,  242. 

*  Reg.  V.  Jones,  1  Den.  C.  C.  188 ;  Beg.  o.  Prirett,  1  Den.  C.  0.  193, 
2  Car.  &  E.  114 ;  Bex  n.  Morfit,  Buss.  &  By.  307 ;  Beg.  v.  Carcswell,  5  Jur. 
251 ;  Reg.  v.  Usborne,  5  Jur.  200 ;  Reg.  v.  Cole,  6  Jur.  200 ;  Reg.  v.  lUch- 
ards,  1  Car.  k  K.  532 ;  Reg.  v.  Handley,  Car.  &  M.  547 ;  Rex  v.  Curling, 
Subs.  &  Ry.  123 ;  Smith  i>.  Shultt,  1  Scam.  490 ;  Rex  v.  Cabbage,  Russ.  k 
Ry.  292;  Reg.  u.  White,  9  Car.  8:  P.  344;  The  State  r.  Ware,  10  Ala.  814; 
Witt  0.  The  State,  9  Misso.  663 ;  Reg.  p.  Winn,  1  Den.  C.  C.  365,  2  Car.  k 
K.  859,  Temp.  &  M.  32 ;  The  State  v.  Hawkins,  8  Port  461 ;  UcDaniel  v. 
The  State,  8  Sm.  &  M-  401,  418 ;  Beg.  v.  Godfiey,  8  Car.  k  P.  585. 

'  For  other  definitions,  see  Reg.  v.  lloUoway,  1  Den.  C.  C.  370,  379,  8 
Car.  &  E.  942;  Witt  ».  The  State,  9  Misso.  663;  2  Buss.  Crimes,  Gre*. 
Ed.  2. 
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offence  has  been  somewhat  enlarged.  There  are  also  com* 
poaod  larcenies;  as  larceiiies  from  the  person,^  from  the 
dwelling^bouse,  from  the  shop,^  robbery,^  and  the  like,  —  a 
part  of  which,  however,  exist  in  their  aggravated  form  only 
by  force  of  statutes.  The  receiving  of  stolen  goods,  knowing 
them  to  be  stolen,  is  also  a  branch,  partly  statutory,  of  the 
same  offence  of  larceny.  And  embezzlement  is  a  similar 
fltatatory  crime,  consisting  in  the  misappropriation  of  money 
OT  other  things,  by  servahts  in  whom  there  is  a  trust  reposed  ; 
where,  by  reason  of  the  trust,  or  other  circumstance,  the  act 
does  not  amount  to  larceny.* 

§  430.   Malicious  mischief,  says  Blackstone,  "  is  such  as  is 
done,  not  ammo  furandi,  or  with  an  intent  of  gaining  by  an- 
other's loss;  which   is  some,  though   a  weak,  excuse:  but 
either  out  of  a  spirit  of  wanton  cruelty,  or  black  and  diaboli* 
cal  revenge.    In  which  it  bears  a  near  relation  to  the  crime 
of  arson ;  for,  as  that  affects  the  habitation,  so  this  does  the 
other  property,  of  individuals.     And  therefore  any  damage 
■ing  from  this  mischievous  disposition,  though  only  a  ires' 
t  at  common  law,  is  now  by  a  multitude  of  statutes  made 
al  in  the  highest  degree."     And  he  goes  on  to  enumerate 
:Tal  statutes,  which  have  elevated  the  offence  to  felony.^ 
|ie  persons  have  understood  this  passage  to  afl^rm,  that 

n 

2  East  P.  C.  700,  JOS-70G ;  Commouwoaltli  v.  Dimond,  3  Cush.  235 ; 
Bex  V.  Thompson,  1  Moodj,  78 ;  Reg.  c  Hagbes,  3  Car.  &  K.  214. 

'  See  ante,  §  142 ;  Beg.  v.  AakXey,  1  Car.  ^  E.  198 ;  The  State  v.  Cham- 
ben,  6  AU.  B&6. 
■  *  Ante,  S  410. 

*  See,  aa  illuitratmg  tbe  itatare  of  this  ofieace,  Reg.  n.  Grove,  1  Moody, 
447;  People  ti.  Dalton,  15  Wend.  £81;  Reg.  v.  Chapman,  1  Car.  &  E.  IIS; 
Rex  r.  TayloT,  3  S.  &  P.  596  ;  Beg.  v.  Jacksao,  1  Car.  &  E.  38i  ;  Res  v. 
Hall,  Ron.  &  Ry.  463,  3  Stark.  67 ;  Commoiiwealth  t>.  Simpson,  9  MeL  138 ; 
Reg.  V.  Creed.  1  Car.  &  K.  S3;  Commonwealth  v.  Libby,  11  Met.  64  ;  Rex 
K.  Hurray,  S  Car.  &  P.  145,  1  Moody,  276 ;  R«£.  v.  Norman,  Car.  &  M.  SOI ; 
Rex  r.  Headge,  2  Leacb,  4tb  ed.  1033,  Riui.  &  Ry.  160. 

'  4  BL  Com.  243,  244. 
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malicious  mischief  is  not  indictable  at  the  common  lav. 
The  misapprehension,  which  undoubtedly  it  is,  has  arisen 
from  not  considering  in  what  sense  the  author  uses  the  word 
trespass.  In  the  older  law  writings,  and  occasionally  in 
works  of  the  present  day,'  it  is  employed  as  meaning,  sub- 
stantially, misdemeanor,  in  distinction  from  felony.'  And  so 
it  is  also  by  this  learned  commentator,  not  only  here,  bpt  In 
other  places ;  as  where,  speaking  of  officers  who  volantarily 
sufTer  prisoners  to  escape,  he  aaya,  « it  is  generally  agreed,  that 
such  escapes  amonnt  to  the  same  kind  of  offence,  and  are 
punishable  in  the  same  degree,  as  the  offence  of  which  ibe 
prisoner  is  guilty,  and  for  which  he  is  in  custody,  whether 
treason,  felony,  or  trespass"  *  If  our  author  had  intended  to' 
say,  that  malicious  mischief  was  at  common  law  only  a  n'ftl 
injuryy  it  would  have  accorded  with  his  general  st^e  to  use 
exactly  these  words. 

§  421.  Some  courts  however  have  denied,  that  this  oSaatt 


■  S«e,  for  a  modem  illustTBtion,  1  Bim.  CrimM,  Grea.  Ed.  675,  whereitii 
sail],  that,  though  rape  wu  aociently  a  felony,  the  st&tute  of  Weatm.  1,  C 
13,  "  reduced  the  offetie*  to  a  trtipau,  and  rabjected  the  party  to  tm  jean 
imprisonmeDt,  kud  a  fine  at  the  king's  will."  The  word  trespass  is  also  used, 
in  tie  same  Beiwe,  by  Fareoiu,  C.  J.,  in  Commonwealth  v.  Newell,  ?  Miss. 
S45,  348.  So  also  by  the  court  in  CMumonwealdi  c.  Miller,  8  Ashm.  61, 
63  ;  Chane  v.  Parker,  1  Const  v.  b.  333. 

■  For  sxanple,  in  Reg.  e>.  Tracy,  0  Mod.  30,  33,  Holt,  C.  J.,  «ud:  "It  ii 
known,  that  a  fact  which  woold  make  one  accessor?  in  fekwy,  in  trrtpam  Kftd 
in  treuon  aiakea  him  a  principaL"  In  Bex  v.  Weatbeer,  1  Leach,  4th  ed. 
13, 14,  we  are  informed,  that  the  question  arose,  "  Whetlier  the  prisouc 
should  be  discharged,  or  recdve  judpnent  as  for  a  trttpatt,"  In  u  aiv 
gument  in  favor  of  the  latter  courn,  "  it  was  answered,  that  the  prisoner 
would,  in  this  case,  lose  manj  advantages  to  which  if  be  were  indicted  for 
At  muJemtanor  he  would  in  law  be  entided."  Examfrfei  without  end  might 
be  added.  T}ue  reader  may  r^er  to  Hex .«.  Jt^ner,  J.  Kel.  89 ;  Bex  v.  New- 
ton, 2  Lev.  Ill;  3  Hawk.  F.  C.  Curw.  Ed.  p.e5,  g6S;  S  East  P.  C.  !4S; 
or  he  may  open  at  random  the  old  boi^  of  criminal  law,aDd  the  collections 
of  ancient  statutes. 

*  4  BL  Com.  180.    See  also  4  BL  Com.  36. 
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exists  under  tbe  common  law  of  this  country ;  ^  but  the  pre- 
vailing and  better  opinion  is,  that  it  Uoes.^  There  may  be 
doubt  concerning  its  bouadariea :  in  England,  so  wide  a 
ground  is  covered  by  statutes,  that  all  indictments  for  it  there 
are  statutory,  and  tiie  same  is  true  in  many  of  our  States ; 
therefore  the  authorities  to  aid  us  are  not  numerous.  Tbe 
North  Carolina  court  defined  malicious  mischief  to  be,  "  tbe 
wilful  destruction  of  some  article  of  personal  property,  from 
actual  ill-will  or  resentment  towards  its  owner;"  ^  a  definition 
which  is,  on  the  whole,  aa  well  supported  by  tbe  combined 
strength  of  reason  and  authority  as  aoy.  Some  judges  with 
much  force  hold,  that  it  ioclndea  injuries  to  real  estate;*  bat 
■the  opinion  probably  best  sustained  by  the  analogies  of  tbe 
common  law  testrlcts  it  to  personal  property,  —  a  point  not 
clear  on  authority.^  Where  statutes  have  been  passed,  they 
have  generally,  perhaps  universally,  extended  it  also  to  real 
estate.  And,  but  for  certain  analogies,  we  should  deem  this 
to  be  the  better  common  law  doctrine  also.  Indeed,  as  lar- 
ceny cannot  be  committed  of  real  estate  at  common  law, 
there  seems  to  be  the  greater  reason  for  expending  to  it  the 
oSence  of  malicious  mischief. 

§  421  a.  There  is  another  view  of  this  matter,  reasonable 


>  The  StatD  v.  Wheeler,  S  Yt  Ui.  And  see  Dliu  v.  Enight,  3  Teiu, 
312 ;  Black  n.  The  State,  2  Md.  876. 

*  Fepple  D.  Smilli,  6  Cow.  398 ;  Loonu's  t>.  Edgerton,  19  Wend.  419 ;  Com- 
mmwealth  v.  Leaeh,  1  Maw.  69 ;  The  State  v.  Simpwn,  i  Hawki,  460 ;  The 
State  V.  lABdreth,  2  Car.  Law  BepoB.  446  ;  Tbe  State  v.  RobinaoD,  S  Dev. 
It  Bat.  130;  Beipablica  v.  Teiauher,  1  DaU.  S35;  The  State  v.  Council,  1 
OvcM.  SOS.  And  we  Coduumi wealth  s.  Taylor,  5  Binn.  277.  Shell  v.  The 
State,  6  Hnmph.  2S3 ,  can  hard! j  be  understood  as  opposing  ovr  doctrine,  bnt 
mher  aa  iiAiicatiDg  one  of  its  limiH^ 

'  The  State  v.  Kobinaon,  S  Dev.  &  fiat  180. 

*  Loomia  v.  Edgerton,  19  Wend.  4t9,  And  see  Rex  n.  Westbeer,  2  Stra. 
1183, 1  Leaoh,  4di  ed.  12;  Rex  c.  Jojner,  J.  EeL  29. 

*  Tba  Sute  r.  Helmea,  i  Ired.  964;  Browa'g  Case,  S  Greenl.  177.  And 
•ee  The  Slate  v.  Barroughs,  2  HakL  4:16  ;  Conunon wealth  s.  Powell,  8 
Leigh,  719.  Sec,  as  to  destro^ng  an  aceoimt  ctated,  R^.  v.  Crisp,  6  Mod. 
ITS  and  notes. 

39"  [461] 


;d  by  Google 


4  422  THB  ACT.  [BOOK  IV:^ 

tn  iUelf,  and  accordant  with  the  entire  spirit  of  onr  common 
law ;  which  view,  thongh  it  cannot  be  stated  as  certainly  be- 
longing to  onr  syatem  of  unwritten  laws,  is  not  altogether 
excluded  by  the  authorities.  It  is,  that,  as  a  generat  propo- 
Bttion,  subject  to  those  exceptions  wbieh  the  operation  of 
other  legal  principles  necessarily  requires,  all  physical  violence 
wrongfully  and  maliciously  done  to  any  kind  of  property  is 
an  aaaumption  of  the  anEetir  ground  which  exposes  to  indictr 
ment  Out  of  the  mass  of  acts  thus  made  indictable  by  the 
common  law,  are  separated  by  the  common  law  itself  certain 
ones  of  the  more  desperate  character  w  perniclons  tendency, 
and  elevated  to  felonies ;  leaving  tiie  residue  to  the  general 
disposition  of  misdemeanor.  When  the  law  thus  took  oat 
larceny,  making  it  a  felony,  it  did  not  include  in  it  any  mis- 
chief to  real  estate ;  and  therefore  such  mischief  is  indictable 
as  misdemeanor,  predsely  as  woald  have  been  what  is  now 
known  as  larceny  if  larceny  had  not  thus  been  separated 
from  the  mass  of  wrongs,  and  elevated  to  the  higber  de- 
gree. 

^  432.  Aucheat,  at  common  law,  is  a  fraud  accoropliabed 
through  the  instrumentality  of  some  false  symbol  or  token,* 
•of  a  nature  against  which  common  prudence  cannot  guard," 


■  Rex  t>.  Lara,  2  Leach,  4th  ed.  647,  3  Eart  P.  C.  819,  6  T.  R.  S6S ;  Com- 
monvealth  v.  Boyoton,  2  Him.  77;  Beg.  «.  Jones,  !  Ld.  Rajnu  1018; 
Anonjinoiu,  Lofft,  146;  Aaonymima,  7  Hod.  40;  Bex  v.  GoTcn,  Say. 
90C ;  The  Suu  c.  Grooms,  5  Strob.  IS8 ;  People  v.  Stone,  9  Wend.  ISK; 
Commonwealth  v.  Wairen,  6  Mass.  72 ;  BespabUca  n.  Tetscher,  1  Dal).  385^ 
Commonirealth  v.  Speer,  S  Va.  Cas.  65;  The  StaM  b.  Patello,  4  Hawkl, 
348;  People  D.  Gates,  13  Wend.  811,919;  Retpubllcar.FoweH.l  Da)L47; 
The  State  D.  Wilson,  t  Const  m.b.  135, 139;  Hartmann  p.  Coimnonwealfli, 
5  Barr,  60;  Rax  v.  Fowte,  4  Car.  Sc  P.  633;  B«x  p.  FawceCt,  2  East  P.  C. 
862. 

'  Anonj-moni,  8  Mod.  105 ;  People  p.  Babcock,  7  Johns.  801 ;  Cross  v. 
Peters,  1  GreenL  S76,  S87  :  CommoQWealtfa  v.  Warren,  6  Mass.  78 ;  People 
V.  8tohe,  9  Wend.  188 ;  The  State  o.  Stroll,  1  Bich.  244,;  The  State  b.  P*- 
tillo,  4  Ha-wks,  848;  Kespnblica  v.  PoweQ,  1  Dall.  47.  And  eee  Bex  o. 
flint,  Bum.  &  B7. 430. 
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and  to  the  injury '  of  one  in  his  property  or  eatate.  The 
Boglish  statute,'  33  Hen.  8^  c.  1,'  against  obtaining  money  or 
goods  by  nieanfl  of  a  fabe  [^ivy  tolien  or  coanterfeit  letter, 
Beema  to  have  merely  affirmad  the  common  law  as  U  then 
stood,  to  which  it  added  little  if  any  thing;  ^  and  it  is  a  part 
of  the  common  law  of  this  /toantry.*  Later  English  and 
Americau.  legislation  has  extended  the  doctrine  of  thia  statute 
t»  false  pretences,  where  no  symbol  or  token  is  employed. 

§  4S3.  One  class  of  common  law  cheats,  including  as  well 
the  unflUEoessftil  attempt  ^  as  the  executed  act,  is  forgery.  It 
ia  the  false  °  making  or  materially  altering,'  with  intent  to  de- 


*  Rex  V.  Fawcett,  !  Bast  P.  C.  8SJ ;  'Commonireitlth  v.  DaTidsoa,  1  Cash. 
83  ;  Rex  v.  IWe,  7  Car,  &  P.  851 ;  The  State  v.  Little,  1  N.  H.  357,  258 ; 
r«ople  a  ThooBf,  3  Rill,  N.  Y.  189;  Feopl«  v.  Gtiiawty,  17  Wend.  540. 
At  to  the  limit  of  the  doctnBs  on  this  point,  we  The  State  v.  Uilla,  17 
Maine,  Sll. 

*  AnonjnioaB,  6  Mod.  105,  note;  3  East  P.  C.  833. 

*  1  Gab.  Crim.  Law,  208. 

*  Coaunonirealth  v.  Warren,  6  iSasa.  7t.    And  Bee  Re^nblica  v.  Powell, 

10401.47. 

*  Ante,  §  SIS,  816.  It  ie  wid  that  forgery  wa«  indict&ble  as  a  cjieat  at 
coounon  law  onl;  when  eacnessful.  3  East  P.  C.  825 ;  1  Gabt  Crim.  Law, 
S05.  Clearlj  thu  moat  be  so,  owing  to  the  distinction  between  a  complete 
offence,  and  an  indictable  attempt.  Ante,  §  1S8,  and  note.  But  thtg  dis- 
dnrtion  refers  only  to  the  Ibrm  of  the  indictment ;  an  unsucoessful  forgeiy 
being  an  attempt  to  cheat,  That  there  need  be  no  fraud  octuallj  commit 
ted,  aee  The  State  c.  Washington,  1  Baj,  120  ;  Rex  v.  Crocker,  2  Leach, 
4Ui  ed.  087,  Rnn.  &  R7.  97,  2  N.  R.  87 ;  Bex  0.  Ward,  3  Ld.  Bmym.  1461, 
3  East  P.  C.  861 ;  Commonwealth  0.  Ladd,  15  Maaa.  536.  Contra,  Reg.  u. 
Bontt,  3  Car.  &  K.  604. 

*  Rex  o.  8(017,  Bo«8.  &  Ry.  81 ;  Reg.  ti.  Inder,  1  Den.  C.  C.  335 ;  Rex  v. 
Webb,  S  Brod.  Si  B.  3SB,  Boss.  &  Ky.  405,  rated  6  Hoore,  447;  Rex  v. 
Atcklea,  1  Leach,  ith  ed.  4S8,  3  £an  P.  C.  968 ;  The  State  t\  ShurUiff,  18 
Maine,  368 ;  Mead  v.  Young,  4  T.  R.  38. 

'  The  State  v.  Floyd,  5  Strob.  68;  The  State  v.  RobinsiHi,  1  Harrison, 
507;  Reg.  tj.  Blenkinsop,  1  Den.  0.  &  278,  2  Can&E.5Sl;  Bexo.  Daw^ 
eon,  1  Stra.  iO,  2  Eut  P.  C.  976;  Res  e.  Poet,  Rose.  &  By.  101 ;  Rex  c 
Tnble,  3  Leaofa,  4th  ed.  1040, 3  Tanot  333,  Rubs.  &  By.  104 ;  The  State  c 
McLeran,  1  Aikens,  811 ;  Rex  v.  Kinder,  2  East  F.CSia;  The  State  ». 
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&aud,^  of  any  writiag  which  if  genuine  might  apparently 
be  ^  of  legal  efficacy,  or  the  foundation  of  a  legal  liability.' 
And  the  act  may  be  equally  forgery,  though  the  person  pur- 
porting to  be  the  malier  or  obligor  or  otherwise  chargeable  in 
the  writing  ia  a  mere  fictitious  name;  because,  in  such  a 
case,  there  may  be  equally  an  attempt  to  defraud.* 


Waters,  2  Const  669;  The  Stale  v.  Gherkin,  7  Ired.  20C;  The  State  i\ 
Thornburg,  6  Ired.  79;  The  State  v.  Greenlee,  1  Dcv.  6S3;  People  v. 
Fitch,  1  Wend.  !S8. 

1  Blake  v.  AUen,  Sir  F.  Moore,  61S;  The  State  v.  Odel,  $  Biev.  55!; 
Keg.  t>.  Cooke,  8  Cu.  &  P.  582;  JEUg.  d.  Beaid,  8  Csr.  &  F.  143,  148; 
Grafton  Bank  c.  FUaderg,  4  N.  H.  S39,  212 ;  People  b.  Feabod;,  25  Wead. 
4J2;  Hex  v.  Crocker,  Russ.  &  Rj-.  97,  2  N.  R.  87,  2  Leach,  4th  ed.  987; 
Eeg.  B.  Page,  8  Car.  &  P.  122  ;  Jackson  c.  Weisiger,  2  B.  Monr.  214  ;  Tho 
State  V.  Givens,  S  Ala.  747.  As  to  'principles  which  limit  thi«  intent,  fee 
Beg.  e.  mil,  2  Mood}-,  SO ;  Rex  it.  Whiky ,  Rusk  &  ^  »0 ;  Reg.  v.  Beai4, 
8  Car.  &  P.  143 ;  Stg.  v.  Wilran,  2  Car.  &  E.  527,  1  Den.  C.  C.  2S4 ;  Bex 
V.  Forbes,  7  Car.  &  P.  224 ;  R^.  r.  Parish,  8  Car.  &  P.  94. 

'  People  V.  Gallova;,  17  Wend.  S40,  542;  Rex  b,  Teague,  Russ.  &  Ry. 
33,  2  East  P.  C.  979 ;  De  Bow  v.  People,  1  Denio,  9;  Keg.  v.  Pike,  2 
Moodj,  70 ;  Rex  v.  Deakina,  1  Sid.  142 ;  Rex  o.  Mcintosh,  %  East  P.  C' 
942,  3  Leach,  4th  ed.  883 ;  Commonwealth  v.  Uatoa,  2  Ya.  Cas.  476.  Yet 
tee  People  ■>.  FJtdi,  1  Wend.  198. 

■Ames's  case,  2  GreenL  S65;  Rex  u.  Jones,  2  East  P.  C.  991;  Reg.  v: 
Toahack,  1  Den.  C.  C.  492 ;  Commonwealth  v.  Ayer,  3  Cush.  150 ;  The  Slate 
i>.  Smith,  8  Yei^.  151 ;  Bex  r.  Knight,  1  Satk.  375,  I  Ld.  R&yta.  630  ;  Reg. 
D.  King,  7  Mod.  150;  Bex  i>.  O'Brian,  7Mod.S7S;  Rex  u.  Harris,  1  Moodj, 
898 ;  People  v.  Shall,  9  Cow.  778 ;  People  p.  Hamion,  8  Barb.  56S  ;  Harrb 
D.People,  9Barb.ee4;  The  Stater.  Van  Hart,  3  Hanifloa,  327;  Van  Home 
uThe  State,  5  Pike,  349;  Beg.  i>.  Bonlt,  2  Car.  &E.  604;  Commonwealdi 
v.  Chandhr,  Thacher  C rim.  Cas.  187;  Res  v.  Burke,  Ruea.  Se  Ry.  496; 
Commonwealth  v.  Mycall,,  2  Mas.  136;  Bamom  v.  The  State,  15  Ohioi 
717;  Rex  t>.  Ward,  2  Ld.  Rajm.  1461,2  Stra.  747;  Rex  >.  Uaitis,  6  Car. 
&  F.  129;  Rex  a.  WaU,  1  East  P.  C.  953;  Rex  n.  Gade,  2  Leach,  4th  «d. 
732,  2  East  F.  C.  814  ;  Upford  v.  Leit,  5  Esp.  100;  Foulkea  o.  Commokr 
wealth,  2  Rob.Ya.  8S6;  The  State  r.  Jones,  1  Bay,  207;  Ttie  State  o.  Gul> 
ridge,  1  Bay,  285  ;  People  r.  Cady,  6  Hill,  N.  Y.  490. 
:  *  Rex  t<.  Manhall,  Baaa.  &  Ry.  75  ;  Bex  n,  Taft,  1  Leach,  4th  ed  172,  ^ 
East  P.  C.  959  ;  People  v.  Peabody,  25  Wend.  4724  Rex  v.  Poacock,  RnA 
&  Ry.  278  ;  Rex  c.  Boutien,  Russ.  &  Ry.  260 ;  Rex  v.  HiU,  8  Moody,  30 ; 
Bex  V.  Francis,  Russ.  &  By.  209 ;  Rex  t>.  Shepherd,  2  East  P.  C.  967,  1 
Leach,  4th  ed.  226 ;  Rex  u.  Parkes,  2  Leach,  4th  ed.  775,  t  East  P.  C.  963, 
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■  5  434.  Extortion  is  defined  by  Bladratone  to  "consist  in 
any  officer's  unlawfully  taking,  by  color  of  his  office,  from 
any  man,  any  money  or  thing  of  valne,  ihat  is  not  due  to 
Kim,  or  more  than  is  due,  or  before  it  Is  doe."'' 

^  435.  Having  called  these  definitions  to  mind,  let  nii 
fttfthef  eoBsider  the  two  forces,  physical  and  mental,^  as 
directed  against  the  property-rights  of  individuals. .  Con- 
cerniug  the  former,  we  have  seen,^  that,  whenever  one  maa 
intentionally  injures  another  in  his  person,  by  physical  forces 
he  must  answer  for  bis  act  as  a  crime ;  because  the  law 
deems,  tlmt,  in  employing  in  the  strug^e  of  life  this  inutru- 
mentality,  he  places  himself  toward  the  other  on  nnfair 
ground.  The  rule  is  evidently,  therefore,  not  limited  to 
injuries  to  the  person,  but  includes  also  injuries  to  the  prop- 
erty ;  for  the  same  reason  seems,  as  a  general  principle,  to 
apply  to  the  two  cases  alike.  Bat,  as  api^ied  to  property, 
it  meets  with  many  qualifying  rules,  intercepting  it  and  cut- 
ting it  short;*  and,  unless  we  bear  them  in  mind,  we  shall 
be  led  into  very  erroneous  concJatiions.  Indeed.the  proposi- 
tiO'n  itself,  that  all  acts  of  physiDai  force  directed  against  mere 
property  are,  even  as  a  general  truth,  indictable,  will  seem' 
strange  to  some  lawyers  who  are  well  read  in  the  criminal 


SfiS;  Bex  V.  Bolland,  1  Lcacfa,  4ch  ed.  83,  2  £aat  P.  C.  »5S ;  Rex  v.  Lewis, 
a  East  P.  C.  957,  Fofftar,  IIC;  Ilex  v.  Whiley,  Rusa.  &  Ry.  90;  CWnmon- 
waklth  IT.  Chaadlar,  Tfaachcr  Crim.  Cai.  187 ;  The  State  v.  GiToca,  a  Ala. 
747;  Rex  o.  Wilkes,  2  East  P.  C.  9S7  ;  Eeg.  u.  Avery,  8  Car.  &  P.  536; 
Bex  s.  Dunn,  1  Leacli,  4tb  ed.  G7. 

'  4  BL  Com.  Ill  ;  1  Rura.  Cnmea,  Grea.  Ed.  112;  I  Hs«k.  P.  C.  c.  GS, 
§1;  Rug-.v.Trac7,6Mod.30;  Rex  v.  Bnt^tt,  1  Ld.  RKym.  t4&,  149 ;  Kud- 
B«lk  (>.  Fletcher,  15  Uasa.  52Si  Ketpublica  v.  Habnmn,  1  Yeatea,  71 ;  Ttu 
Btate  ».  Stotts,  6  Bl&ekf.  490 ;  People  i>.  Wbaley,  6  Cow.  661 ;  Reg.  v.  Beft, 
S  Moody,  124;  Smyllie'i  case.  Palmer,  318;  Rex  ti.  Bainei,  6  Mod.  193; 
ConHnonvealth  n  Bagley,  7  Fiok.  273  ;  Shattack  v.  Wood^  1  Kok.  171 ; 
Keg.  i>.  Woodward,  11  Uod  137. 

■  Ante,  j  407. 

■  Ante,  §409. 

•  Aate,  S  IB,  77. 
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department.  All  propositions  in  general  tame  are  liable  to 
exceptions  and  qualifications ;  and  this  proposition  is  pecal' 
iarly  so.  It  is  cut  short  so  much  by  other  doctrines,  that  no 
practitioner  can  safely  follow  it,  as  a  guide  to  the  law,  niitil 
be  has  studied  very  carefully,  on  the  authorities,  this  branch 
of  our  jurisprudence.  Let  us  see  what  some  of  the  qualify* 
ing  rules  are, 

§  436.  In  the  first  place,  the  doctrine  is  familiar,  that  a 
man  may  do  what  be  will  with  his  own,  only  not  to  the 
injury  of  his  neighbor.'  When  this  doctrine  is  tllamined 
by  the  principles  bronght  tu  view  in  our  chapters  on  the 
intent,  it  shows  us,  that  what  one  does  of  damage  or  destmo. 
tion  to  another's  property,  under  the  boadjide  belief  of  being 
himself  its  owner,  does  not  subject  him  to  criminal  liability, 
however  it  may  to  civiL^ 

^  427.  In  the  next  place,  real  estate  is  deemed  of  so  stable 
and  firm  a  nature  as  not  to  require  the  protection  of  the  crim- 
inal law;^  and  so  no  damage  done  to  it  can,  unless  in  the 
case  of  malicious  mischief,  about  which  there  is  doubt,  be 
the  subject  of  an  indictment.*  Bat  upon  this  exception,  we 
should  remember,  great  innovations  have  been  made  by 
statutes.  It  originated  in  rude  times,  when  real  estate  con- 
sisted of  little  besides  lands  and  castles;  and  it  is  not  there- 
fore adapted  to  modern  conditions  and  manners.  We  have 
indeed  seen,  that  arson"  is  a  crime  at  common  law;  but, 
although  in  arson  the  thing  burned  belongs  to  the  realty,  the 
offence  is  rather  against  the  security  of  the  habitation,  than 
against  the  property.  Therefore  if  the  lessee  of  a  house 
burns  it,  he  does  not  commit  arson.*    Burglary  also  is  an 


>  Blosa  r.  Tobcy,  2  Pick.  320,  845 ;  ante,  §  3i3. 

'  Ante,  §  212. 

'  See,  however,  concerning  thii  doctrine,  ante,  g  421  a. 

•  Ante,  §119, 121. 

•  Ante,  §414. 

•  McNeal  v.  Woods,  9  Blackf.  485;  Rex  «.  Breeme,  1  Leach,  4tli  ed.  220, 
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ofTeooe  against  the  seenrity  of  the  habitation,  not  at  all 
agaJDst  the  dweHing-boase  as  property. 

^  428.  Once  more:  a  man  at  common  law  cannot  commit 
larceny,  ibr  example,  by  talcing  and  carrying  away  what  is 
termed'  a  chose  in  actum,  or  mere  evidence  of  indebtedness ; 
as  a  promisaory  note,  bank-note,  or  bond ;  because  he  does  not 
thereby  get  either  the  money  due,  or  the  right  to  receive  the 
money.^  Tbie  exception  bati  also  been  abrogated  by  atatutes 
in  most  or  all  of  the  States.*  So  animals  that  are  feres  nal' 
ura  and  unreclaimed,  are  not  In  the  common  law  regarded 
sufficiently  as  property  to  be  the  subjects  of  larceny,^—  a  rule 
likewise  modified  by  legislation  in  some  of  the  States. 

^  43d.  Then  we  have  a  very  extensive  influence  exerted 
by  the  universal  rule,  that  the  law  does  not  regard  email 
things.*    We  have  seen,'  that,  in  the  application  of  this  rule, 


2  East  P.  C.  1026 ;  Hex  v.  Spalding,  1  Leach,  4th  ed.  218,  2  East  P.  C. 
1025. 

■  2  Tlass.  Crime*,  Grea.  Ed.  70,  73 ;  2  East  P.  C.  997 ;  Beg.  v.  Murtagh, 
1  Crairf  &  Dix  C.  C.  SfiS ;  SpBogler  o.  Commonwealtb,  3  Binn.  583 ;  Bex 
V.  PeanoD.S  Car.&P.iat,  1  Uoody,  818;  fUtcliffe's  ca«e,  2  I^ewin,  &7, 
9G 1  Gulp  r.  The  State,  1  Port  33. 

■  Damewood  v.  The  State,  I  Hon.  Missis.  262 ;  Grecson  v.  The  State,  d 
How.  Missis.  93  ;  Conimon<Tealth  v.  Band,  Z  Mel.  475  ;  Boyd  v.  Common- 
wealth, 1  Bob.  Va.  691 ;  The  State  v.  Dobson,  3  Hairing.  Del.  563  ;  Syj- 
TeMer  d.  Girard,  4  Rawle,  185;  UcDon^S  v.  The  StAte,  B  Missa  283; 
Pomeroy  o.  Commonwealth,  2  Ya.  Cas.  342 ;  The  State  v.  Tillery,  1  Sott  ft 
McCord,  9;  The  State  c.  CMadoe,  1  Nott  &  McCotd,  91 ;  Gulp  v.  The.  Stale, 
1  Port  33 ;  CiuDmiDgs  v.  Commonwealth,  2  Va.  Cas.  128;  Commonwealth 
cMcssinger,  1  Binn.  273;  Bith  c.  The  Slate,  S  Ohio,  111  ;  People  r.  Wi ley, 
S  Hill,  N.  T.  194,  211 ;  The  Stale  r.  Allen,  B.  M.  Chart  518. 

■  2  Btiss.  Crimes,  Grea.  Ed.  84 ;  Norton  v.  Ladd,  6  S.  U.  20S ;  Beg.  v. 
Cheafor,  2  Ben.  C.  C.  361,  8  Eng.  I^  &  Eq.  G9S  ;  The  State  v.  Murphy,  8 
Blackf.  498 ;  McConico  tr.  Singletoa,  2  Const  n.  B.  244 ;  Broughton  v.  Sin- 
gleton, 2  Nott  &  McCord,  838 ;  Wallis  c  Mease,  3  Binn.  546  ;  Hereon  r. 
Post,  3  Gaines,  1 75 ;  Bei  o.  Searing,  Ross.  &  By.  350 ;  Beg.  v.  Cox,  1  Car.  & 
E.  494 ;  Bex  v.  Brooks,  4  Car.  &  P.  131. 

•  Ante,  S  820. 

*  Ante,  S  831. 
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the  general  ratber  than  the  partieular  coDaequence  of  the 
act  is  to  be  regarded^  Therefore,  althoi)gh  It  is  criminal 
to  steal  p^rannal  property  of  neyet  so  amall  valae,i  yet  it  is 
not  so  to  take  aod  carry  away  such  property,  however  valua- 
ble,  with  the  inteqt  of  converting  to  the  treapaaser'a  eervice 
its  Mse,*  —  too  small  a  thing  in  respect  of  the  general  conse- 
quence for  the  criminal  law,  not  for  the  civil,  to  notice.  But 
this  rule  of  small  things  is  truly  understood  only  by  seeing  it 
applied,  in  the  cases ;  for  the  decisions  are  not  harmonious 
with  any  general  principle.  There  is  no  reason,  in  principle, 
why  many  things  deemed  too  small  for  the  law  to  notice 
should  not  in  fact  be  noticed  by  it;  for  instance,  if  a  man 
converts  to  his  use,  with  bad  motive,  a  valuable  thing  he 
taUes,  intending  still  to  return  it  after  it  has  served  his 
end,  there  i^  po  reason  o^  principle  why  he  should  not  be 
as  severely  punished  aa  he  who  converts  the  entire  property 
in  a  piece  of  paper  worth  one  milL 

§  429  a.  The  foregoing  exceptions  to  the  rule,  that  physical 
force  is  indictable  when  directed  maliciously  against  the  prop- 
erty rights  of  individuals,  are  such  as  now  occur  to  the  writer, 
but  there  may  be  othere.  These  exceptions  should  not  there- 
fore be  taken  as  positively  the  only  limitations  the  rule 
may  have.  And  the  student  of  our  law  will  not  be  surprised 
to  find,  that  statements  of  general  doctrines,  unaccompanied 
with  their  particular  applications,  are  often  very  unsatisfac- 
tory guides  to  practitioners,  who  are  compelled  to  give  opin- 
ions and  take  action  on  the  facts  of  actual  cases.  Yet  the 
general  doctrines  have  their  use,  and  a  most  important  use, 
in  pointing  the  way  over  new  ground,  and  in  shedding  light 
over  the  bid. 

§  430,  We  come  now  to  consider  the  question  of  mental 
force,  applied  to  the  injnry  of  individuals  in  their  property 
rights.     And  although   such  force  is  indictable  under  sotne 

'  Ante,  §321. 

■  Rex  r.  Pbilippg,  2  East  P.  C.  €62 ;  and  aale,  S  419. 
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circumstances,  yet  the  rule  differs  greatly  from  that  which 
prevails  respecting  physical  force.  Men  acquire  physical 
strength  by  the  cultivation  of  the  soil,  and  by  the  various 
other  active  labors  and  pleasures  of  life,  without  exercising 
themselves  upon  one  another;  while  mind  is  developed  al- 
most solely  by  collision  with  mind.  Therefore  in  such  col- 
lision the.  government,  consulting  the  general  goo<l,  allows  it» 
subjects  free  scope,  if  no  one  assames  toward  another  what 
we  have  called  unfair  ground.^  When  therefore  one  injures 
his  neighbor  by  means  of  a  falsehood,  the  common  law  says, 
the  neighbor  should  not  have  believed  him ;  *  when,  by  a 
breach  of  contract,  or  of  any  duty  in  the  nature  of  contract, 
the  injured  person  is  admonished,  that  he  should  have  learned 
better  than  to  trust  the  other : "  and  so,  in  these  and  other  like 
cases,  as  where  an  apprentice  is  enticed  from  his  master's 
service,*  the  government  merely  permits  the  party  injured  to 
carry  on,  in  the  courts,  a  suit  for  civil  redress ;'  but  declines 
itself  to  interfere  by  a  criminal  prosecution.  Perhaps  there  is 
no  better  illustration  of  the  different  consideration  given  to 
the  two  kinds  of  force,  than  in  the  fact,  that,  where  one  gets 
away  the  pereonal  property  of  another  by  the  use,  actual  or 
even  sometimes  only  threatened,  of  physical  force,  he  com- 
mits robbery  or  larceny ;  *  while,  if  he  obtains  it  by  any  fraud. 


<  Ante,  §  405, 407. 

'  Anonj-moaa,  6  Mod.  105;  Re^.  v.  Jonea,  8  Ld.  Rsfin.  1013,1  Sa1k.S79; 
Commonweatth  v.  Warren,  6  Mass.  72;  The  State  o.  Delyon,  1  Bay,  SSJ; 
Bex  V.  Bower,  Cowp.  383  ;  People  v.  Babcock,  T  Johns.  201 ;  He  State  v. 
Justice,  2  Der.  J99;  People  u.  Miller,  14  Johns.  371  ;  Beg.  v.  Honnon,  6 
Mod.  Sll;  Rex  v.  LewU,  Say.  206;  Res  t>.  DriOield,  Say.  146;  Rex  i>. 
Botwrigbt,  Say.  147;  Res  n.  Grantham,  11  Mod.  222;  Rex  v.  Osboni,  3 
Bur.  1697 ;  Rex  v.  Bryan,  2  Stra.  866. 

■  Rex  f.  Channel,  2  Stra.  7S3;  Rex  r.Dunn^,  2  But.  1130;  Rex  F.Brad- 
ford, 1  lA.  Raytn.  3S6;  Commonwealth  p.  Hearsey,  1  Mass.  187;  Rex  v. 
Wheafley,  I  W.  Bl.  378,  3  Bur.  1126 ;  Rex  a.  Watson,  2  T.  R  199. 

•  Beg.  V.  Daniel,  6  Mod.  89, 1S2, 1  Salk.  380,  3  Salk.  191 ;  Bex  v.  Fetlitr 
Jebb,  151. 

.'  Ante,  §  826,  404. 

•  Rex  V.  Blackham,  2  East  P.  C.  711 ;  Rex  r.  Taplin,  3  East  P.  C.  712 ; 
Reg.  ».  WallB,  ?  Crr  S  K.  214;  Rex  t>.  Macadey,  1  Leaeh,  4th  ed.  287  ; 
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■sliort  of  what  will  presently  be  explatoed,'^  bis  act  is  not  a 

^  431.  We  see  here  one  of  the  dmUnctiDna  in  larceny.  If 
m  man,  meaning  to  steal  bis  neighbor's  goods,  fraadnlently 
prevails  4»i  the  neigbbor  to  deliver  them  to  him,  under  the 
undetBtanding  tliat  the  property  thefein  is  to  pass,  be  com- 
mits neither  larceny'  nor  any  other  crime  by  Ihe  takiog, 
unless  the  transaction  amounts  to  an  indictable  cheat*  But 
if,  with  lilie  intent,  be  traudulently  gets  leave  to  takeiJie  pos- 
session only,  and  -takes  and  converts  the  prop^y  in  the  goods, 
be  becomes  guilty  of  larceny ;  because,  while  his  intent  is 
thus  to  appropriate  the  prc^terty,  the.  consent  he  frauduleatly 
obtained  covers  no  more  than  the  possesE&on.' 


Rex  u.  Kcjbiiu,  1  Leach,  4t^  ed.  390,  note ;  Hex  v.  Homer,  1  Leach,  4th  e4- 
270;  Bex  v.  Lapier,  1  Leach,  4th  ed.  320,  2  East  P.  C.  557,  708;  Res  p. 
Frances,  2  Comyna,  478,  2  Stra.  1015,  Cas.  temp,  Hardw.  105;  Foster,  128; 
Bex  V.  Simoiu,  2  East  P.  C.  712 ;  Bex  c.  Spencer,  2  East  P.  C.  719 ;  wtto, 
S  as,  410,  419.  And  see  Rex  v.  Phipoe,  S  Leach,  4th  ed.  61S,  9  Bast  P.  C. 
6B9 ;  The  State  r.  Vaughaa,  I  Bay,  282. 

'Post,  §481. 

'  Post,  §431. 

•  Rex  V.  Coleman,  2  East  P.  C.  672 ;  Rex  v.  Nicholwii,  1  Leaeli,  4th  ed. 
610,  2  East  P.  C.  669 ;  Rex  o.  Parkes,  2  Leach,  4ih  ed.  614,  t  East  F.  C. 
671 !  Beg.  V.  BamoB,  1  Eng.  L.  &  Eq.  670,  B  Den.  C  fX  69,  Ten^i.  &  M. 
STB;  Wilson  v.  The  State,  1  Port  118;  Bex  v.  Adaaoa,  Ross.  St  K;;.  a2fr; 
Beg.  IT.  Adams,  1  I>en.  C.  C.  8S ;  Bog.  v.  Thomas,  9  Car.  &  P.  741 ;  Beg.  *. 
WikoD,  8Car.atP.ni;  Rexv,  Ha«tin,7Car.-&F.  £81 ;  Momvye.WaiA, 
8  Cow.  288  {  BtM  t>.'Peopla,  S  Hill,  N,  7. 294 ;  Lewer  c.  CommomreaUb,  IS 
S.  &  B.  98. 

.    '  Ante,  §4!B;  post,  S  433. 

*  Bex  v.  Semple,'!  Leach,  4tl'ed.  4!0,  2EwtP.  C.  691  {  Rex  cHentft, 
Bum.  &  By.  !«£;  Ruxf.  Aiokles,  t  Leach,4thed.  994,2Ea)itP.C.C7C;  Bex 
V.  Pear,  1  Leacb,  4Uk  Bd.S]3,2East  P.C.6SS,  fl97;  Rexv.  Tunnud.a.Bait 
P.  C.SB7,  t  Leach,  4th  ed. 214, note;  Rexf.  WUkins,l  Lewji,4thed.620,2 
£BstP.C.67S;  R«xi>.FiUch,  lLeacti,4llied.  238,  2EastP.C.67S;  Jlesv. 
Hanh,!  Leacb,4th  ed.  S45t  Rex».Wta«oii,aX8uA,  4lliad.6M,SEast  P. 

.0.680;  Rezv.  Fcaree,  2£astP.  a608;  R^.ii.JobtwaB,ia  £ng.  L-EcE^. 
eiO,  2Deii.C.  a  810;  Bex  e.  Bobton,  Rum.  &  R}p.  41ff;  Tbe  State  v^ Gor- 
man, e  Nott  &  MuCord,  00 ;  The  6Ute  n.  Xhunton,  Z.MtMuUsn,  283 ;  Cnb- 
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§  43S.  So  according  <q  the  do^rine  best  estobUidied  in  i«sr 
eon,  perhaps  also  in  authority,'  onedoes  not  commit  iorgaj^ 
who,  fraadnlently  miarepresenting  the  contents  of  an  anexe- 
cuted  inatrument,  or  misreading  or  Altering  it,  thereby  prev&ils 
on  another  to  sign  it,  mipposing  himself  to  be  exeoutii^ 
something  dfRtrent^  Yet  circamatancea  may  arise  in  wfatoti 
ibis  kind  of  fniod  will  be  indictable  as  a  cbeat  of  a  different 
character.* 

§  433.  When,  however,  one  makes  nae  of  s  false  token 
of  auch  a  nature,  that,  according  to  the  neceaaary  ciutoma  and 
order  of  aoriety,  ^very  man  roust  be  supposed  to  place  coo- 
fidence  in  it,  and  thereby  peranadea  another  to  part  witii 
property,  he  ia  indictable  ae  we  have  seen  for  the  cheat,^ 
though  the  act  ia  not  larceny.*  Some  of  the  cases  imply,  that 
the  token  most  be  a  public  one  ;^  but,  according  to  the  better 
view,  it  need  only  be  calculated  to  deceive  men  generally;^ 


nunweftltli  c.  Juom,  1  I^ck.  37fi;  tittrkio  v.  Comtoonwealtb,  7  Letgb,  7^3; 
Sex  v.Longstreeth,  1  Moody,  187;  Sexu.  neach,RDBa.&  Ry.  I6S;  Bex  >> 
Pratt,  1  Moodj,  250 ;  Bex  t>.  Snmmera,  3  Salk.  19i ;  AnoDytnoiw,  J.  Kel.  SS, 
81,82;  The  Slate  D.  LiDdenthall,  5  B!uh.  337.  Coatra,  in  Ten aeHee,  Fel- 
ler a.  The  Slate,  9  Yeif.  S97. 
<  See  VoL  n.  J  484,  48fi. 

*  Aote,  I  43S. 

■  Reg.  nChadwick,  B  Maoiy  ttS.  SiB;  Beg.  e.  Ctdliiu,  2  Moodjr  &  B. 
461 ;  Woodward'g  case,  ciled  i  Leach,  4tli  ed.  782 ;  Beg;  v.  White,  1  Den. 
C.C.20S;  Marriii'BCMe.SDf.  3S8,pLSt;Rexp.MBddocks,3Buai.CrimeB, 
Cbea.  Ed.  499 ;  PntoHn  «.  SnIliTan,  4  Mais.  46 ;  ConraMn wealth  t>.  Sankef , 
10  Harria,  Fa.  990;  Hill  *■  The  State,  1  Terg.  76.  CoUra,  Tbe  State  •. 
ShnrtliS;  18  Maine,  368. 

'  Ante,  S  422 ;  Hill  n.  The  State,  1  Yerg.  76.  And  aee  Bex  v.  Heavey, 
Elm;  &  Rj.  407,  note,  2  Eart  P.  C.  856, 1  Leach,  40)  ed.  229 ;  Rex  o.  Webb, 
3  BnxL  &  B.  228,  Bobb.  &  By.  405,  cited  S  Moore,  447  ;  1  Hawk.  P.  G.  Cnnr. 
£dp.StS,  31.    BatweTbeStatei}.Junice,3l)eT.l99. 

*  Ante,  $  422. 

*  Ante,  1 431. 

*  The  State  «.  8b(d,  1  Rich.  244;  People  v.  Stone,  9  Wend.  112. 

*  People  *.  Bakcoc^  T  Jtriku.  201 ;  Oroea  0.  Peters,  1  GreenL  376,  S87  ; 
Commonweal^  V.  Warren,  S  Man  78;  Rex  r.Oibom,S  Bur.  169  T;  Kexv. 
A&inKiD,  a  East  P.  C.  678 ;  ante,  g  423.     And  see  and  coupam  Rex  v. 
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for  we  have  seen,^  that  the  criminal  common  law  is  not  ad- 
ministered on  the  principle  of  extending  a  particular  [H^teo 
tion  to  the  weak  and  feeble.  Bnch  a  cheat  indeed  is  forgery,' 
which  need  not  be  of  a  public  document.  We  have  already 
had  occasion  to  notice,^  that  varions  modern  Btatotes,  English 
and  American,  have  made  it  indictable  to  obtain  goods  by 
"fals^  pretences,  though  no  false  token  is  employed ;  for  the 
•extended  trade  and  more  refined  calture  of  modern  times* 
require  a  certain  degree  of  tmiversal  confidence  to  be  placed 
in  the  mere  verbal  representations  of  men.  Yet  these  statutes 
Are  coastrned  in  reference  to  the  spirit  and  reasons  of  the 
«ommon  law;'  and  they  do  not  therefore  extend,  as  the  non- 
professional reader  might  suppose,  to  every  imaginable  kind 
of  false  pretence.'  So  that,  notwitiistanding  the  statutes, 
there  are  treats  and  frauds  not  indictable  either  under  them 
-or  at  the  common  law.^ 

5  434.  Moreover;  when  one  who  holds  office  takes  advan- 
tage of  his  official  position  to  extort  money,  he  is  indictable 
for  this,  as  we  have  already  seen ;  ^  because,  in  drawing  thus 
on  the  obedience  due  from  the  subject  to  the  government  and 
its  agents,  he  places  himself  on  unfair  ground  toward  the  per> 
son  whom  he  injures.*    Perhaps  this  offence  may  be  traced  also 


'  Ante,  5  404. 

■  Ante,  g  423 ;  Bntier  v.  CommoDwealtb,  18  S.  &  R.  237, 

■  Ante,  g  42S. 

*  Ante,  1 405. 

'  Ante,  g  76,  81,  86,  91. 

■  Rex  V.  Fuller,  2  Eaat  P.  C.  S3T ;  People  i^  Wiillanu,  4  RiU,  N.  Y.  9 ; 
The  State  n. iSimpaon,  8  Hawks,  620;  Commonwe^th  v.  Wilgns, 4  t^k.lTT, 
178;  People  cCruaie, 4  Denio,GS6;  Peopte  «.  Haynes,  14  Wend.54G,dfi7; 
UcKenzie  n.  The  Sute,  6  Eng.  094 ;  Burrow  v.  The  State,  7  Eng.  69 ;  Bex 
r.  Wavell,  1  Haod;,  234 ;  Bex  v.  Goodhkll,  Boas.  &  Bj>.  4SI. 

*  Coannonwealth  d.  Eaatman,  1  Ctufa.  189, 328 ;  The  State  o.  Roberta,  H 
Uaine,  320. 

■  Ante,  §  424. 

*  Ante,  g  40S. 
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to  the  genaral  obligation  of  the  officei  to  discharge  well  his 
official  duties.^  Likewise  it  seems,  that,  if  one  cozens  a  mail 
of  his  moaey  by  falsely  representiag  himself  to  be  an  <^cer, 
be  is  indictable  for  thia;^  and  be  mpy  be  so  if  he  does 
the  same  thing  by  personating  another  who  is  a  private  citi- 
zen.' And  one  not  an  officer  may  so  nse  the  machinery  of 
the  law  to  oppress,  as  to  subject  himself  to  a  criminal  prose- 
caitioa  thecefor.  Thus,  where  a  man  purchased  three  several 
prombsory  notes,  all  against  the  same  individaal,  and  bronght 
thereon  three  separate  snito,  instead  of  consolidating  them 
into  one  suit ;  and,  on  obtaining  judgment,  caused  the  execo' 
tions  to  be  levied  under  (uicnmstances  indicating  a  dispositioB 
to  oppress ;  the  court  considered,  that,  though  this  was  not 
bacratry,^  it  was  an  indictable  common  law  offence.'  Vet- ' 
haps,  however,  his  conduct  may  be  deemed  to  have  been  aa 
exercise  rather  of  physical  force,  than  of  mental.*' 

§  435.  Peijory,  when  committed  in  a  criminal  proceeding, 
is  an  offence  against  the  public,  rather  than  the  individaaL^ 
Perhaps  this  is  also  one  of  the  groands  on  which  it  is  cog- 
nizable criminally,  committed  in  a  civil  causej"  since  the 
government  undertakes  to  furnish  to  its  subjects  courts,  and  . 
persons  attending  on  them,  for  the  redress  of  their  private 
wrongs.  But  peijnty  is  also  an  offence  against  the  individual ; 
it  is  such,  even  in  a  criminal  case,  if  committed  to  the  injury 
of  the  prisoner ;  for  be  who  thus  wrongs  an  individual,  inflicts 
the  wrong  while  standing  toward  hira  on  unequal  and  unfair 
ground.*  The  party  calling  the  witness  does  it  from  neces- 
sity; while  the  other  party  submits  from  a  necessity  still 
greater. 

*  Ante,  g  360. 

■  Serlested'8  case.  Latch,  202 ;  ante,  g  365,  note. 
'  2  East  P.  C.  1010. 

*  Ante,  §  401. 

■  Common^raalth  «.  McCitllcMih,  15  Man.  227. 
'  Andtee  aote,  §417. 

'  Ante,  S  S66. 
>  Ante,  §  864. 

*  Ante,  §  405. 
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•^  435  a.  This  whole  matter  of  mental  force  employed 
maliciously  to  injure  men  in  their  property  is  tmody  as  fad- 
lows  :  When  mind  combats  with  mind,  a  strengUi  ib  generated, 
oaeful  to  the  community,  and  so  not  indictable,  tlioagh  oDe 
of  the  combatante  should  injure  never  so  mneh  the'  oth». 
Bat  this  proposition  is  subject  to  the  liraitation,  men- 
taoned  in  the  opening  sections  of  tfaie  chapter,  that  the  com- 
batast  doing  the  injury  must  stand  on  no-nnbir  ground 
toward  the  other.  When,  therefore,  one  assumes  what  the 
law  deems  unfair  ground,  and  firom  this  position  employs  his 
mental  power  to  the  detriment  of  another,  be  commits  a 
crime.  This  section  is  partly  a  repetition  of  what  has  been 
said  before;  but  an  exact  appreheoBioa  of  the  point  is  highly 
desirable,  since  it  will  greatly  aid  inquirers  in  understanding 
many  things  in  the  criminal  law. 


III.   Reputation. 

^  436.  It  is  the  policy  of  the  law  to  leave  the  eaie  of  men's 
reputations  to  themuelves.  No  damage  to  -  a  reputatimi 
therefore,  at  least  none  committed  by  a  single  individual,'  it 
allowed  as  the  foundation  of  a  criminal  prosecutiou.  Indiotr 
me nts  for  libel  and  slander^  may  seem  to  furnish  an  excep- 
tion  to  this  proposition.  But  the  courts,  whether  correctly  or 
not  as  a  question  of  original  principle,  sustain  them,  not  be* 
cause  of  injury  done  to  the  reputation,  but  because  these 


'  A  conspiracy,  see  poet,  §  437,  to  charge  one  witb  a.a  indictable  offence, 
or  nith  being  the  father  of  a  bastard  child,  ia  indictable ;  but  posubly  thia  is 
not  on  the  ground  (^  injurj'  to  the  reputation.  Cfflnmonwealth  v.  TtbbeKa, 
S  Mass.  636  ;  Keg.  u.  Beet,  S  Ld.  Baym.  11E7,  G  Mod.  IS7,  ISa;  Tunberlajr 
».  Childe,  1  Sid.  68 ;  Rox  v.  Annrtrong,  I  Vent.  301 ;  1  Gab.  Crim.  La»,  862. 
Tet,  on  the  whole,  the  doctrine  seems  pretty  clearly  to  be,  that  a  coupirMy 
to  injure  one's  reputation  is  indictable.  Sex  s.  Eispal,  1  W.  BL  3(8,  3  Bar. 
1320 ;  VoL  II.  §  18£. 

■  Ante,  §  400. 
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offeuoes  tend  to  create  breaches  oi  the  peace.  This  proposi- 
-tioH  applies  to  the  classi  of  libels  directed  against  iodiriduale, 
not  to  obsoese  libels  aod  the  like^  whexe  the  offence  depends 
<Hi  tJie  comipdon  of  the  pafaJic  morats.  Therefore  the  con- 
mom  crimiDal  kw  does  oat  usually  iaqnire,  whetharthe  charge 
oMde  against  an  individual  in  a  libel  is  true  or  false, — a 
qnestioa  always  vital  in  the  dvil  aait  for  libel,  —  butv  the  ten- 
.deneiy  to  tfistnrb  the  pdblio  tranqnallHy  being  tiie  same  in  bot^ 
eases,  Ifae  public  otTence  is  in  both  the  same.  This  legal  role 
is  somewhat  modlQed  by  other  doctfines,  but  not  so  as  to 
impairit  for  the  present  illostration.^  Modem  legislation 
lilBeu^isehaSitoaatill  fnrtbeT  extent,  permitted  the  truth  of  the 
■Hbol  to  be  given  in  evidence -by  the  accused.^ 


IV.    Combinations  to  commit  Private  Injuries. 

^  437.  In  our  discnsaion  thus  far  in  this  chapter  we  have 
assumed,  that  the  wrongful  thing  is  done  by  one  individual 
only.  But  many  instances  arise  of  nambere  combining  for 
"wrong;  and  then  the  combination  may  be  in  itself  criminal, 
even  where  the  thing  contemplated  would  not  be  criminal  if 
actually  performed  by  one.  Because  obviously  two  or  more 
persons,  united  in  skill  and  endeavor  against  one,  may  stand 
toward  him  on  unfair  ground ;  while  if  one  of  them  alone 
bad  undertaken  exactly  the  seme  thing,  both  would  be 
equal.  Therefore  in  tlie  former  instance  a  criminal  liability 
is  incurred,  whetherthe  thing  agreed  upon  iti  accomplished  or 
not ;  but  not  in  the  latter,  even  though  the  thing  is  actually 


>  Cropp  V.  Tilttej',  H«lt,  423;  Conmonweftkh  v.  Clop,  4  Mais.  163,  1G8, 
16fi ;  Tbe  State  u.  Burnham,  B  N.  U.  34 ;  People  u.  Cnwirell,  3  Johas.  Caa. 
SSe ;  ComnMmirealth  v.  Blandiog,  3  Pick.  S04 ;  Rax  v.  Draper,  8  Smith,  391 ; 
The  State  o.  Lehr«,  2  Conat.  909 ;  Rex  v.  Halpin,  9  B.  &  C.  60. 

'  ComtMnirealUi  V.  Bgnaer,  9MeL  410;  Barthelemr  o.  Paople,  2  HiU,N 
T.  248 ;  The  State  v.  White,  7  Ired.  180 ;  People  v.  Croswell,  3  Johns.  Caa. 
836  i  Bex  v.  Burdett,  3  B.  &  Aid.  717,  4  B.  &  Aid.  99. 
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doae.^  This  oombinetton  is  called  conspiracy.'  The  offeDoe 
is  not  confined  to  injuries  to  IndiYiduala ;  but  it  extends  alto 
to  those  injuries  which  concern  directly  the  public.  We 
shall  have  occasion  to  travel  carefully  over  this  groand  in  om 
next  volume;  and  it  will  not  therefore  be  wise  to  proceed 
further  with  the  topic  here. 

§  438.  There  is  another  offence,  known  in  the  ancicat 
books  as  witchcraft,  which  may  be  mentioned  in  this  conDe^ 
tion.  "  Of  ofTendera  of  this  nature  there  are  aaid  to  be  three 
kinds,  —  firat,  conjurers,  who  by  force  of  certain  magic  words 
endeayor  to  raise  the  devil,  and  compel  blm  to  ^ecute  theit 
commands:  secondly,  witches,  who  by  way  of  friendly  con- 
ference are  said  to  bargain  with  an  evil  spirit  to  do  wfaaf 
tbey  desire  of  him ;  thirdly,  soaY»rers  or  charmers,  who,  by 
the  use  of  certain  superstitious  forms  of  words,  or  by  meau 
of  images  or  other  odd  representations  of  persons  or  thingfi 
&C.,  are  said  to  produce  strange  effects,  above  the  ordinary 


*  Twiteliell  i>.  Commonwealtli,  9  But,  311, 21! ;  Resr.  Orbell,  G  Hod.41 ; 
Bex  V.  Uac»rt7,  2  £ait  P.  C.  823,  6  Mod.  801,2  Ld.  RapiLll7>;  2  East 
P.  C.  S£4;  People  V.  Stooe,  9  WeDd.  182;  People  P.Babcock,  7  Johns. 201; 
Commonwealth  n.  Warren,  6  Msss.  72 ;  Anderson  v.  Commouweath,  i  Band. 
G27 ;  7he  State  t>.  Bnmbam,  15  N.  H.  996 ;  llie  Bute  r.  Mnrphy,  G  Ala. 
7G9  ;  Commonw«Bltli  v.  Jndd,  3  Man.  139 ;  Lambert  b.  People,  7  Cow.  ICfl; 
9  Cow.  blS;  CoDunooweallh  v.  Hunt,  *  Met  ill,  131;  The  State  d.  Bon- 
ley,  12  Conn.  101 ;  Sydwrff  v.  E^.  11  Q.  B.  2*5,  12  Jar.  il8;  Bex  a 
Hilben,  2  Chit.  163;  Commoawealth  t>.  Ward,  1  Masa.  473;  Patten  c 
Gumey,  17  Moss.  182, 184  ;  Beaa  v.  Bean,  13  Maas.  20,  21 ;  Coramonvealth 
c  Eutman,  1  Cush.  189;  Rboadt  v.  Commonwealth,  3  Harris,  Pa.  S7!; 
People  i:  Pisher,  11  Wend.  9  ;  Commonwealtli  r.  Bidgwaj-,  2  Ashm.  217; 
Bex  p.  Cope,  1  Stnt.  144 ;  B«g.  v.  Gompertz,  9  Q.  B.  824 ;  Mifflin  v.  Cm>- 
montfealth,  6  Watts  k  S.  461 ;  Commonwealth  u.  Tibbetts,  2  Mbb.A3G; 
Beg.  V.  Beet,  0  Mod.  187, 185,  3  Ld.  Rvpa.  1167,  Holt,  Ifil ;  TimbeHef  *■ 
Childe,  I  Sid.  68 ;  Bex  d.  Armatroiig,  1  Vent  SM ;  The  State  «.  BucbaMB, 
0  Har.  &  J.  317  ;  Box  c  Woirall,  Skin.  108;  Reg.  v.  Blwket,  7  Mod.3»; 
The  Stale  v.  DeWitt,  2  Hill,  S.  C.  382.  Contra,  The  State  v.  Rickey,  4 
Halet.  293,  300. 

■And  see  ante,  §313. 
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coarse  of  nature."^  This'  offence  appears  to  have  been  a 
misdemeanor  at  the  comnMn  law ;'  bat,  by  Stat  1,  Jao.  1, 
o.  13,  it  was  elerated  to  a  felon;.^  Belief  in  the  existence  of 
the  'thing',  called  witcboraft,  having  become'  obsolete  in  the 
eotnmanity,  later  English' legislation,  not  in  force  here,  abol* 
isbed  the  crime  of  real  -witchcraft,  and  created  another  of 
falsely  pretending  to  it*  In  this  country,  witchcraft  is  in 
eflSict  no  offence  ;  because  its  existence  is  not  believed.  But 
if  the  opinion  shoald  again  become  general,  that  spirits  btdd 
Intercourse  -with  mortals,  and  have  such  power  over  them  as 
to  render  conspnaclea  between  the  embodied  and  disem- 
bodied to  the  injury  of  their  victims  practicable,  no  reason 
t^pears  why  sncb  ODnspiraoies  would  not  be  indictable  by 
force  of  the  common  law.  There  might  be  -a  difficulty  iti 
Reiztng  and  bringing  to  trial  and  puni)<hment  the  rognes  ont 
t/I  the  flesb,  yet  it  would  furnish  no,  reason  why  those  in  the 
flesh  should  escape. 


V.  Protection  to  lite  Lower  Animals. 

§  439.  Man  has  always  held  in  subjection  the  lower  ani- 
mals, to  be  used  or  destroyed  at  will,  for  lus  advantage  or 
pleasure.  The  right  to  take  the  life  of  these  animals,  and  to 
make  property  of  them,  includes  all  other  rights  which  con> 
cem  them ;  and  therefore  the  common  law  recognizes  as 
indictable  no  wrong,  and  punishes  no  act  of  cruelty,  which 
Jhey  may  suffer,  however  wanton  or  unnecessary.     And  so 


■  •  t  Hawk.  P.  C.  Gth  ed.  c.  3,  g  1.  For  intewjsting  mUter  on  whchcPsft, 
■ee  Smithes  CUM,  2  Howell  St  Tr.  1049;  The  Essex  Witches' ease,  4  HoweU 
8t.  Tr.  ei7;  The  Snffolk  WitcheB' PESO,  8  Howell  St.  Tr.  «47;  The  DevM 
Wttehea' ciue,  8  Howell  St  Tr.  lOlT;  The  IVial  of  .Witches,  before  iKt- 
SlAtfhcw  Hftle,  bouod  up  among  other  papers  with  Jacob's  Supp.  to  Hale 
P.C. 

*  lb.  §  2.    But  MS  1  Hale  F.  C.  429. 

*  1  Hawk.  F.  C.  Gth  ed  §  4. 

*  1  East  P.  C.  6. 
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malicious  mischief,  eyen  under  the  older  English  statotes,  and 
under  some  American  ones,  as  well  as  at  the  common  law, 
cannot  be  committed  on  any  animal  by  reason  of  malice 
against  it,  but  only  by  reason  of  malice  against  its  owner.' 
A  learned  judge  however  once  observed,  that  "  cruelty  to  a 
domestic  animal  has,  in  some  cases,  been  held  to  change 
what  otherwise  would  have  been  a  simple  trespass  into  a 
criminal  offence ; "  ^  and  observations  have  fallen  from  other 
judges  tending  to  the  same  meaning.'  But  we  cannot  find 
in  the  common  law  itself  any  general  doctrine  of  this  nature ; 
tbongh  perhaps  cruelty  to  such  animals  might  enter  into  the 
consideration,  where  an  act  was  sought  to  be  made  indictable 
as  tending  to  corrupt  the  public  morals,*  and  the  like.  So 
cruelty  to  animals  is  properly  made  a  statutory  offence  in 
some,  perhaps  all,  of  the  States. 


'  Tlus  State  o.  Kerce,  7  Ala.  Ti8 ;  The  State  n.  Wilcox,  S  Yeig.  !T8 ;  Ttie 
Stateti.Jacksaii,  ISIred.  329;  Bex  ».  ADSlen,  Rubs.  &  Ry.  490;  The  SUte 
V.  Latham,  13  Ired.  33 ;  Rbx  v.  Poarce,  1  Leacli,  4tli  ed  527,  2  East  P.  C, 
I0T2;  Rex  u.  Keao,  2  East  P.  C.  1073,  1  Leach,  4th  ed.  S27,  note  j  Reg.  r. 
RanjEer,  2  East  P.  C.  1074 ;  Rex  v.  Shepherd,  1  I^each,  4th  «d.  5S9,  2  Eart 
F.  C.  1073.  OthernUo  uoder  the  preaent  English  itatute,  Reg.  o.  Tircy,  1 
Car.  &  K.  704. 

*  Beardile]',  C.  J.,  in  Eilpatrick  c.  People,  9  Denio,  S77,  879. 

*  OoniDKiDwealth  ei.  Tilton,  B  MeL  232,  234. 
'  ADto,g  376  et  Beq. 
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)  TREASON. 
I  FELONY. 
I   MieOCMEANOR. 


NuTE.  ~-  E  F  «  t^  ill  England,  is  treason ;  but,  aoconling  to  tlie  viewB  presentH  id  I 
book,  it  is  felony  in  the  States,  and  misdemeanor  under  the  laws  of  the  United  &Mti. 

TtatmO,  KOHdlEig  to  Id  ot  OoDfiea,  In  tha  jttz  1US,  bj  Jorl  Pnotlii  BIdKifi,  Id  the  OnVi  OBn 
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CHAPTER    XXXIV. 


THE  THBEE   GRADATIONS  OF  CRIME. 

Skot.  440-148.    IatrodDctoT7  Views. 
447,  44T  (I.    TniMD. 
44S-US.    Felony. 


§  440.  Haviits  considered  those  doctrines  which  inform  us 
when  a  crime  is  committed,  we  shall  devote  the  remaining 
chapters  of  the  present  book  to  an  examination  of  the  various 
degrees  which  the  law  makes  of  offences,  of  the  relations  of 
criminal  things  to  one  another,  and  of  the  principles  con- 
cerning the  varioaa  participants  in  the  things. 

^  441.  In  prosecuting  these  inquiries,  we  ehall  be  aided  by 
the  diagram  of  crime,  presented  on  the  opposite  page.  It  is 
intended  so  to  represent  the  indictable  field  as  to  show  the 
gradations  of  the  act,  and  the  relative  position  to  It,  of  the 
gnilty  parties.  Therefore  the  diagram  does  not  indicate  all 
the  diviaioHS  recognized  in  the  law;  bnt  only  the  leading 
ones  lying  in  our  immediate  path.  The  remaining  divisions 
coald  not  he  suitably  exhibited  upon  it.  Not  are  its  represen- 
tations, within  the  sphere  of  its  purpose,  either  full  or  exact 
to  every  minute  particular;  though  they  are  as  conrect  an 
exhibition  fis  mathematical  lines  can  be  made  to  give  of  a 
thing  so  unlike  them  as  legal  truth.  It  will  be  of  service  to 
the  student ;  who,  before  he  lays  down  this  volume,  should  - 
examine  it  carefully  like  a  map ;  until,  in  all  its  parts,  it  is 
transferred  distinctly  to  his  memory.  And,  however  unfavor- 
ably some  veteran  lawyers  may  view  an  exhibition  so  ele- 
mentary as  this,  they  will  find  upon  it  many  things  suggestive 
of  topics  for  careful  study. 
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§  449.  Let  us  suppose  the  Diagram  to  have  the  appearance 
in  which  it  left  the  bend  of  the  printer,  without  the  coloring 
put  on  afterward  with  a  brash.  The  line  X  Y  is  a  base  on 
which  all  acts  of  a  criminal  nature  rest;  and  they  are  in- 
closed within  the  elliptical  line  Y  Z  W  X.  Now  the  law,  like 
our  common  sense,  recognizes  different  degrees  of  criminality ; 
as,  for  example,  the  playing  at  a  prohibited  game  of  cards  is 
less  reprehensible  than  the  overthrow  in  blood  of  the  govern- 
ment of  the  country;  and  the  forbearing  to  complain  of  one 
who  has  committed  any  crime,  ia  less  heinous  than  the 
commisfiion  of  the  crime  ourselven.  This  principle  is  at- 
tempted to  be  shown  in  the  different  degrees  of  dark  which 
the  engraver  has  given  the  engraving;  the  moat  criminal 
things  being  represented  at  the  base  and  in  the  centre,  from 
which  point  the  darkness  gradually  diminishes  sideways  and 
toward  the  top,  till  it  fades  info  light.  And  the  reader  will 
notice,  that  th^re  are  two  different  directions  in  which  we 
progress  from  the  darker  to  the  lighter  criminal  things;  the 
one,  by  passing  to  things  in  their  nature  leas  enormous,  as 
from  treason  to  gambling;  the  other,  by  passing  from  the 
direct  act  which  accomplishes  the  thing,  to  an  act  more  re- 
mote, yet  partaking  of  the  same  nature,  as  from  treason  to 
forbearing  to  disclose  another's  treason.  The  former  direction 
is  from  the  bottom  of  the  diagram  upward  ;  the  latter,  from 
the  central  parts  sideways. 

§  443.  That  perpendicular  parallelogram  (nearly  such), 
inclosed  within  the  linea  C  D  Z  W,  is  supposed  to  represent 
the  things  of  a  criminal  nature  which  a  man,  usually  being 
present,  does  himself,  without  the  help  of  another  responsible 
person,  nearer  than  himself  to  the  act.  At  the  bottom  are 
the  heaviest  crimes;  and  the  lighter  follow,  in  gradation,  as 
we  ascend.  Before  we  reach  the  top,  the  column  becomes 
so  light,  at  N  O,  as  to  be  there  cut  by  the  rule  that  the  law 
does  not  regard  small  things;^  and  therefore  the  acts  which 
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lie  above  tbia  line,  though  criminal  in  their  nature,  are  not 
legally  subject  to  punishment  Thus  we  have,  above  the 
line  N  O,  and  extending  down  the  sides-to  X  A  and  H  Y,  the 
region  out  of  which  new  crimes  are  legislated ;  for  the  line 
N  O  may  be  elevated  or  depressed  by  the  statutory  breath, 
and  in  like  manner  the  shading  elsewhere  be  made  darker 
or  lighter. 

§  444.  Looking  from  this  parallelogram,  C  D  N  O,  side- 
ways, each  way,  we  have  the  different  degrees  of  approxima- ' 
tion  toward  the  act^  Thus,  passing  our  eye  nearly  to  the 
extreme  left,  we  have,  in  the  outward  column,  A  B  P,  the 
attempt  to  do  the  thing;  next,  the  counselling  of  it,  when 
done  by  another  in  the  absence  of  him  who  counsels,  being 
BPOC;  next,  as  already  explained,  the  doing  of  it;  next, 
tbe  standing  by  encouraging  another  who  does  it  in  the  pres- 
ence of  him  who  encourages ;  next,  the  harboring  or  aiding 
to  escape  of  one  who  has  done  it;  next,  the  agreeing  not  to 
prosecute  one  known  to  have  done  it;  and,  lastly,  in  G  H  K, 
the  simple  neglect  to  prevent  the  thing  being  done,  or  to 
complain  of  one  who  has  done  it.  We  have  seen,^  how  the 
indictable  region  upward  is  cut,  at  N  O,  by  the  rule  that  the 
law  does  not  regard  small  things ;  in  the  same  manner,  it  is 
cut  sideways  at  O  A,  and  NH.  Those  lightest  indictable 
offences,  which  lie  close  to  the  tine  NO,  being  bo  light  that 
the  law  but  just  takes  cognizance  of  them  as  criminal,  when 
done  by  him  who  pats  forth  his  own  hand,  admit  of  no  shad- 
ing sideways  ;  for,  if  the  direct  doing  of  the  thing  is  scarcely 
seen  by  the  law,  the  unsuccessful  attempt  to  do  it,  or  the 
neglect  to  prosecute  one  who  has  done  it,  is  necessarily  too 
small  for  its  vision.  Yet  such  attempts  and  neglects  con- 
cerning the  highest  oiTences  are  grave  matters,  lying  clearly 
within  legal  cognizance. 

§  445.    There  are  transverse  lines  on  onr  diagram,  not  yet 


*  See  aate,  $  442.  ■  Ante,  §  443. 

TOL.L  41  [481 J 


Digitized  by  GtXlgle 


§  446  THE  ACT.  [BOOE  IV. 

explained.  Alt  crime  ia  divided  into  treason,  felony,  and 
misdemeanor.  An  act  may  be  treason,  for  example,  when  it 
is  done  by  the  offender  directly,  while  a  guilty  person  con- 
tributing to  it  in  a  remoter  degree  may  not  be  a  traitor  in 
law.  Still  the  crime  of  the  latter  partakes  of  the  traitorous 
quality,  and  so  belongs  to  the  region  of  treason.  The  reader 
perceives,  that  thus  the  diagram  is  divided  into  the  Region 
of  Treason,  the  Region  of  Felony,  and  the  Region  of  Mis- 
demeanor. The  coloring  shows  what  is  treason  proper,  what 
is  felony  proper,  and  what  is  misdemeanor  proper.  So  that 
there  are  misdemeanors  belonging  to  the  regions  both  of 
treason  and  of  felony  ^  and,  according  to  the  view  taken  by 
us  of  the  law  in  the  States  of  this  Union,  there  are  some 
acts  within  the  region  of  treason,  to  be  ranked  as  felony. 

§  443  a.  This  general  view  of  crime,  as  represented  on  the 
diagram,  might  be  extended  by  other  transverse  lines,  showr 
ing  the  specific  offences.  Such  an  extension,  however,  would 
not  be  profitable  in  itself,  while  it  would  obscure  the  repre- 
sentation of  other  matters  upon  it  Moreover,  crimes  overlie 
one  another.  Therefore,  if  we  were  to  make  the  view  com- 
plete in  itself,  we  should  be  obliged  to  use,  instead  of  a  print, 
a  model. 

§4456.  This  idea,  that  crimes  overlie  one  another;  and 
the  further  idea,  that,  like  nests  of  boxes,  they  are  included  in 
one  another;  are  developed  in  some  manner  further  on  in 
our  present  volume.^  Some  further  drawings  are  there  em- 
ployed to  aid  the  student. 

§  446.  In  the  present  chapter,  we  shall  consider,  I.  Trea- 
son; IL  Felony;  IIL  Misdemeanor.  But  in  subsequent 
chapters,  we  shall  traverse  the  diagnun  in  the  other  direc- 
tion ;  and,  in  such  traversing,  take  a  view  of  some  points 
which  otherwise  would  belong  to  the  present  chapter. 


.     '  Post,  §  519  et  wq. 
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L    Treaton. 

§  447,  Treasons  are  namerons  in  England ;  but,  as  already 
eecn,^  are  reduced  in  the  United  states  to  a  single  offence, 
known  by  thia  generic  name  of  treason.  In  England,  more- 
over, there  were  two  kinds  of  treason,  higb  and  petit;  but  in 
the  United  States  there  is  no  scope  for  this  distinction.  "We 
should  however  remember,  that,  in  the  language  of  Mr.  East, 
"  all  treason  is  felony,  though  it  may  be  something  more ; "  * 
consequently,  that  an  ofTence  which  on  the  settlement  of  this 
country  was  in  England  treason,  is  here,  when  the  traitorous 
quality  is  taken  away,  felony. 

§  447  a.  Since  therefore  the  offence  of  treason  is  com- 
posed of  felony,  and  the  aggravation  which  m&kes  it  treason, 
it  would  seem  properly  to  follow  rather  the  rules  of  felony, 
than  those  of  misdemeanor.  But  we  shall  find,  further  on, 
that  in  some  respects  it  resembles  misdemeanor  more  closely 
than  felony. 

IL  Felonp. 

6  448.  "  Felony,"  says  Gabbett,  "  appears  to  be  properly 
defined  as  an  offence  which  occasions  a  total  forfeiture  of 
either  lands  or  goods  or  both,^  at  the  common  law;  and  to 
which  capital  or  other  punishment  may  be  added,  according 
to  the  degree  of  guilt.     The  word  felon  is  (according  to  the 


'  Ante,  §357, 

'  1  East  P.  C.  334,  SS6 ;  1  Hairk.  P.  C.  Curw.  Ed.  p.  71,  §  2 ;  4  Bl.  Cmh, 
94,  96.    And  we  Co.  Lit  S91  a. 

'  "  For  (uch  of  tbew  crimes  for  wluch  any  shall  have  thii  judgment,  to  be 
hanged  hy  the  neck  till  he  be  dead,  be  shall  forfeit  all  his  lands  in  fee-sim- 
ple, and  bis  goods  and  chattels  :  for  folonj  bj  chance-medley,  or  m  de/en- 
dendo,  or  petit  larceny,  he  shall  forfut  his  goods  and  chattels,  and  do  lauds 
of  any  estate  of  freehold  or  inheritance."  Co.  Lit  891  a.  See  abo  4  Bl. 
Com.  94,  95 ;  Gra;  v.  Keg.  <  Irish  Law  Rep.  4S2,  S02. 
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best  opinions)  derived  from  two  northern  words,'  /ee,  which 
Bignifiea  fief,  feud,  or  bene&ciary  estate,  and  Ion,  which  signi- 
lies  price  or  value;  and  the  word  felony  imports  rather  the 
feudal  forfeiture,  or  act  by  which  an  estate  is  forfeited  or 
escheats  to  the  lord  of  the  fee,  than  the  capital  punishment 
to  which  lay  or  unlearned  offenders  were  formerly  liable  in  alt 
cases  of  felony.  In  proof  of  this,  suicide  has  been  always 
considered  to  be  a  felony,  because  it  subjected  the  person 
committing  it  to  forfeiture,  though  the  party  being  already 
dead  could  not  be  the  object  of  capital  punishment:  and 
homicide  by  misadventure,  or  in  self-defence,  is,  strictly  speak- 
ing, a  felony  also,  being  followed  with  forfeiture,  though  ac- 
cording to  the  better  opinions  it  never  was  punished  with 
death  ;  while  heresy,  which  was  a  capital  oiTence  by  the  com- 
mon law,'  but  not  a  felony,  never  worked  any  forfeiture  of 
goods.'  And,  as  a  further  proof,  treascui  was  anciently  held 
to  be  a  felony;  which  can  only  be  accounted  for  upon  the 
principle,  that  forfeiture  was  one  of  the  consequences  of  at- 
tainder in  high  treason.  Though  this  is  the  proper  definition 
of  felony,  yet  this  term  has  been  so  generally  connected  with 
the  idea  of  capital  punishment,  that,  .  .  .  whenever  a  Btatnte 
made  any  new  offence  a  felony,  the  law  implied,  that  it 
should  be  punished  with  death  by  banging,  as  well  as  forfeit- 
ure, unless  the  offender  prayed  the  benefit  of  clergy."  * 

^  449.   Now  forfeitures  and  corruptions  of  'blood,  conse- 
quent upon  crimes,  are,  at  the  present  day,  almost"  unknown 


I  Spelman  Gloss,  tit  Felon;  4  Bl.  Com.  94,  99. 

*  The  life  however  iraa -taken  bj  burning,  not  by  hanging,  S  Inst.  48 ;  and 
poesibly  this  diSbrence  was  wh&t  prevented  the  offence  from  being  a  felonj. 

■  4  BL  Com.  97 ;  3  Inst.  43,  where  it  appears,  however,  that  there  was 
forfeiture  tor  this  offence  by  Stat  3  Han.  S,  c.  7,  which  was  repealed  by 
Slat  1  Eliz.  c.  L 

*  1  Gab.  Crim.  Law,  16, 16.  And  see  Adams  n.  Barrett,  S  Ga.  404 ;  Fox- 
ley's  case,  5  Co.  109a;  Finch's  case,  6  Co.  G3,68;  Reg.  t.  Whitehead,  2 
Moody.lSl,  9Car.  &P.  429;  Whitaker  o.  Wish«y,  9  Eng.  L.  &Eq.  457. 

*  See  Wooldrich  c.  Lucas,  7  B.  Uoor.  49. 
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in  this  couDtry;  yet  the  diBtinction  between  felonies  and 
other  ofTences  is  a  part  of  our  common  law.^  The  punish- 
ment with  us  is  neither  always  nor  usually  death;  and  the 
same  is  true  at  present  in  England.  In  both  countries,  the 
term,  to  common  [egal  acceptation  now,  denotes  "  the  degree 
or  class  of  crime  committed."  *  And  the  former  test  to  de- 
termine what  is  felony,  and  what  is  not,  has  at  present  little 
or  no  pracUcal  use  in  either  country. 

§  449  a.  Perhaps,  however,  there  is  no  distinction  in  the 
law  more  important  with  us  at  the  present  day,  than  that 
between  felony  and  misdemeanor,  notwithstanding  the  orig- 
inal ground  of  the  distinction  exiattt  no  more.  In  the  pages 
to  come,  both  of  the  present  work  and  of  the  work  on  Crim- 
inal Procedure,  the  reader  will  see  numerous  instances  in 
which  important  questions  turn  on  this  distinction.  Let  us 
here  note  some  of  them.  A  man  may  be  guilty  of  a  mis- 
prision of  felony,  but  not  of  a  misprision  of  misdemeanor.' 
One,  in  misdemeanor,  may  comniit  the  crime  of  a  principal  by 
procuring  another  to  do  the  act  in  his  absence  ;  but  in  felony 
such  a  procurer  ia  only  an  accessory  before  the  fact*  A  per* 
son  who  has  been  injured  in  his  property  by  another  commit- 
ting a  misdemeanor  upon  it,  may  bring  immediately  his  civil 
suit  for  the  redress  of  his  private  grievance ;  but,  when  the 
injnry  cornea  from  a  felony,  the  wronged  individual  must,  ac- 
cording to  the  better  opinion,  set  on  foot  a  criminal  prosecu- 
tion before  undertaking  the  civil,^  One  who  sees  another 
committing  a  misdemeanor  has  no  right  to  take  the  offender's 
life  in  order  to  arrest  him ;  bat,  if  the  crime  is  felony,  he  has 


<  "The  rule  once  fixed  muat  remain  undl  altered  bj' the  legislature." 
Lord  Campbell  id  Beg.  v.  Gray,  3  Crawf.  &  Dix  C.  C.  23S.  And  see  tmte, 
g  39,  337. 

■  1  Rius.  Crimes,  Grea.  "SA,  41. 

'  Poet,  §  507. 

'  Posl,  §473,  483. 

*  Ante,  §327  etseq. 
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this  right.1    These  are  only  specimeoa  of  doctrines,  resting  on 
the  distinction  we  are  considering. 

^  449  b.  Neither  are  these  distinctions  arbitrary,  in  a  sense 
anfavorable  to  the  law.  Technical  they  are ;  Imt  all  truth  is 
more  or  less  technical  when  applied  to  the  practical  aflTairs  of 
life.  In  the  nature  of  things,  a  difference  exists  between  the 
higher  and  lower  crimes ; '  but  the  rules  to  determine  what 
acts  shall  belong  to  the  high,  and  what  to  the  low,  mnst- 
either  be  laid  down  in  a  way  somewhat  technical,  or  be  left 
to  the  uncertain  standard  fonnd  in  the  breast  of  each  indi- 
vidual judge.  There  are  the  weightiest  objections  to  the 
latter  method,  and  so  the  former  comes  as  the  only  practical 
one.  If  man  were  infinite  in  wisdom,  like  the  I>eity  from 
whom  flows  the  essence  of  law,  he  would  not,  more  than  the 
Deity,  need  to  apply  technical  distinctions  in  its  administra- 
tion. But  since  wisdom,  free  from  all  possible  taint  of  error, 
quite  analloyed  and  pure,  exists  only  in  the  Infinite  Mind,  we 
may  conclcde  that  all  finite  beings  have  their  technical  rules. 
Enough  however  is  it  for  us  to  know,  that  they  have  always 
been  found  necessary  among  men. 

§  4fiO.  Having  lost  the  former  English  test  to  determine, 
whether  a  criminal  act  is  felony  or  not,  we  are  often  embar- 
rassed by  the  qnestion.  When,  however,  it  is  a  common 
law  offence,  it  will  ordinarily  he  a  felony  here,  if  it  is  such 
in  England.  To  this  rule  there  may  be  exceptions,^  founded 
on  special  reasons.  So  we  have  seen,*  that,  if  the  act  is 
treason,  at  the  common  law,  but  cut  off  from  being  treason 
by  constitutional  or  legislative  provisions  in  this  country,  it 
will  be  felony  here. 


'  Vol.  H  §576-678. 
'  Ante,  §  319  b  et  seq.,  S55,  855  a. 

■  Commonwealth  v.  Newell,  T  Mus.  249 ;  A.  c.  B.,  B.  M.  Chart.  228, 3S2, 
234,  note.    And  see  Commonireallh  v.  L«ater,  2  Va.  Cos.  198. 
*  Ante,  S  447. 
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§  451.  A  statute  will  not  be  construed  to  create  a  new 
felony,  DDless  its  express  words  or  tbeir  Deceeeary  implication 
require.*  If  however  it  directs,  that  the  penalty  for  its  viola- 
tion ehall  be  death  by  hanging ;  ^  or  provides  for  the  piinish- 
ment  of  accessories  after  the  fact,  there  being  in  law  no  ao- 
ceasories  in  miitdeiQeaDor ; '  or  declares,  that  any  one  doing 
the  forbidden  thing  "shall  bf  deemed  to  have  feloniously 
ooramitted  sach  act;"*  it  will  be  holden  to  create  a  felony.^ 
"  Bat  an  oGfence  shall  never  be  made  a  felony  by  any  doubk- 
iial  or  ambignons  words ;  as  when  an  act  is  prohibited  under 
pain  '  of  forfeiting  all  that  a  man  has ; '  or  '  of  forfeiting  body 
and  goods ; '  or  '  of  being  at  tbe  king's  will  for  body  and 
lands  and  goods ; '  for  such  words  will  only  make  the  ofTence 
a  high  misdemeanor." '  So  where  a  statute  provided,  that  a 
person  assaulting  another  in  a  manner  pointed  oat,  with  in- 
tent to  commit  murder,  should  "  be  deemed  a  felonious  as- 
saulter," and  punished  by  imprisonment,  it  was  held  not 
to  create  a  felony;  for  "the  word  felonious  may  be  applied 
to  tbe  disposition  of  the  mind  of  the  offender,  as  aggravating 
a  misdemeanor,  and  not  as  descriptive  of  the  offence." ' 

§  453.  In  several  of  the  United  States  there  is  a  statutory 
provision,  that  all  offences  punishable  cither  by  death  or  by 


'  1  Hawk:  P.  a  Cnrw.  lid.  p.  72,  §  6,  6 ;  ante,  §  91.  And  see  VoiUsA 
State*  V.  Lancaster,  S  McLean,  43t ;  Commonwealth  d.  Macoinber,  3  Mass. 
254 ;  Commonwealtli  v,  Barlo^r,  4  Mass.  439 ;  Commoawealth  v.  Simpsoa, 
9  Met  138. 

'  1  Halo  P.  C.  703  ;  3  Inat.  91. 

'  CoiDinonwealth  v.  Macomber,  3  Mass.  354;  Comnwa wealth  v.  BaHow, 
4  Mass.  439.    And  see  Hugbes  v.  The  "State,  12  Ala.  4fi8. 

'  Rex  V.  Johnson.  3  M.  &  a  539.  556. 

'  See  also  Ren  v.  Wyer,  I  Leach,  4th  ed.  480,  2  East  P.  C.  753,  3  T.  R. 
TT  ;  Eex  v.  Solomoua,  1  Moody,  292;  lUxir.  Cale,  I  Moody,  11. 

•  1  Gab.  Crim.  Law,  17 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  72,  §  6 ;  1  Co.  Lit 
891 ;  Bac  Ab.  tjtatnte,  L  I.^ 

*  Comnwiiwealth  e.  Barlow,  4  Mas&  439.  See  Mead  v.  Boston,  3  Cuah. 
404. 
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imprisonment  in  the  state  prison  shall  be  felonies.^  If  the 
coart  or  jury  is  at  liberty  to  inflict,  in  its  discretion,  some  other 
punishment  instead  of  imprisonment  in  the  state  prison,  this 
discretion,  it  is  held,  does  not  preveat  the  offence  irom  being 
felony.^  And  in  a  New  York  case,  the  judge  said :  "  This 
provision  defines  statute  felonies,  bat  does  not  interfere  with 
those  existing  at  common  law,  untouched  by  statute."  ■  In 
Vermont,  it  was  by  one  of  the  judges  intimated,  that  felony 
at  common  law  is  there  unknown,  all  indictable  offences 
being  divided  into  crimes  and  misdemeanors.*  Yet  if  we 
look  at  other  cases,^  and  at  the  statutes  and  general  juris- 
prudence of  the  State,  we  shall  conclude,  that  the  matter  is 
there  much  as  in  the  other  States  just  mentioned,  where  all 
crimes  punishable  by  death  or  imprisonment  in  the  state 
prison  are  felonies.  In  North  Carolina,  the  act  of  1801 
made  forgery  a  felony,  without  benefit  of  clergy;  the  act  of 
1845  changed  the  punishment  from  death  to  whipping,  im- 
prisonment, and  a  fine ;  and  the  court  held,  that  forgery  was 
Btill,  according  to  the  act  of  ItJOl,  a  felony.' 


IIL  Misdemeanor. 
§  453.    All  crime  less  than  felony  is  termed  misdemeanor.^ 

■  WeiiuDrpfiiii  *.  Th«  StMo,  7  Blackf.  18S,  1S8;  Tbe  State  n.  Smith,  8 
BlftckC  489 ;  People  t>.  Brigham,  2  Mich.  550  and  the  casea  in  the  next  two 

■  The  State  v.  Smith,  32  Maine,  S69 ;  Johnilon  r.  The  State,  7  MtnD. 
18S ;  Ingram  v.  The  State,  7  Mino.  293 ;  People  v.  Van  Steenburgb,  1  Par- 
ker, 89. 

'  Wsnl  V.  People,  3  Hill,  N.  Y.  395;  yet  aee  CarpenUr  t.  Nbion,  6 
Hill,  N.  Y.  260.  In  Miawuri  it  is  otherwise  by  express  words  of  the  statute. 
Nathan  c.  The  Slate,  6  Miaso.GSl. 

•  The  State  v.  Scott,  U  Vt  127 ;  R.  3.  of  1B89,  c.  102. 
'  The  State  v.  Wheeler,  3  Tt  344,  »47. 

•  The  State  v.  Eowa,  8  Rich.  17. 

'  1  Rtm.  Cnmes,  Grea.  Ed.  45 ;  Commonwealth  «.  Callagbsn,  3  Ta.  Cas 
460 ;  Rex  v.  Powell,  2  B.  &  Ad.  75. 
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CHAPTER    XXXV. 


THE  PBZNCIPAL  ACTOR. 


Sect.  ibl. 

Introdoction. 

156-101. 

As  to  Felonj. 

tea. 

Ai  to  Treason. 

4SS-ie5. 

^  454.  The  present  chapter  relates  to  those  criminal  things 
which  are  indicated  on  oar  Diagram  of  Crime  at  §  441,  by 
C  E  M  N  O.  "We  shall  ejiamine  the  subject  as  concerns, 
I.  Felony,  repreaented  hy  b  dk  h;  II.  Treason,  by  CEdb; 
IIL  Misdemeanor,  by  A  ft  M  N  O. 


T.   As  to  Felong. 

§  455.  A  man  guilty  of  felony  is  guilty  either  as  principal 
of  the  first  degree,  or  as  principal  of  the  second  degree,  as  ac- 
cessory before  the  fact,  or  as  accessory  after  the  fact.'  We 
are  now  to  confiider  principals  of  both  the  first  and  second 
degrees. 

^  455  a.  The  law  has  wisely  ordered,  that  all  persons  whose 
wills  contribute  ^  to  an  act  of  wrong  shall  be  deemed  guilty 
in  respect  of  the  act,  by  whomsoever  performed.  But  the 
position  of  the  participants  as  to  the  guilt  is  determined,  in 
some  cases,  by  the  nearness  of  their  presence  to  the  act ;  in 
other  cases,  by  other  things.    The  mles  on  this  subject  differ 

■  And  see  Yaux's  caae,  4  Ca  Ai. 
*  Ante,  S  264  et  seq. 
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in  treason,  felony,  and  misdempanor.     We  are  now  to  see 
what  the  rules  are. 

§  456.  In  felony,  a  principal  of  the  first  degree  is  one  who 
does  the  act,  either  himself  directly,  or  by  means  of  an  inno- 
cent agent.  A  principal  of  the  second  degree  is  one  who  is 
present  lending  hia  countenance  and  encouragement,  or  other* 
wise  aiding,  while  another  does  it  But  the  distinction 
between  the  two  degrees  is  only  formal,  having  no  practical 
use  or  effect  whatever.  Its  origin  is,  that  in  very  ancient 
times  those  only  who  are  now  called  principals  of  the  first 
degree  were  principals  at  all ;  while  persons  present,  aiding 
and  abetting,  were  accessories  at  the  fact  But  when  after- 
ward the  conrts  came  to  hold  the  latter  to  be  principals,  they 
called  them  principals  of  the  second  degree.*  And  now  an 
indictment  against  a  man  as  principal  of  the  first  degree  ia 
sustained  by  proof  of  his  being  principal  of  the  second  degree; 
and,  on  the  contrary,  an  indictment  against  him  as  principal 
of  the  second  degree  is  supported  by  proof  that  he  is  principal 
of  the  first  degree.'  The  distinction  ia  in  all  respects  without 
a  difference;'  and  it  should  not  be  preserved  in  the  boobs. 


■  1  Huaa.  Crime*,  Gre*.  Ed.  26;  Griffith's  case,  Ploir.  97,  98;  Foster, 
347,  348. 

•  The  Stale  v.  Mairs,  Coxe,  453 ;  The  State  v.  Anthonj-.  1  McCord,  285 ; 
Res  V,  Cunnineham,  1  Crawf!  &  Dii  C.  C.  1 96 ;  Ben  v.  Greene,  I  Crawf.  & 
Dix  C.  C.  ISa ;  The  State  v.  Cameron,  i  Chand.  1 7! ;  Banson  ».  Offlej,  3 
Salk.  38;  Reg.  d.  Wallis,  1  Salk.  334;  Reg.  v.  Crisham,  Car.  &  M.  187; 
Rei  F.  Towle,  Rubs.  &  Ry.  3U,  3  Price,  li5;  Rex  ».  Gogeriey,  Buss.  & 
R}'.34S;  ToBter,  361;  ShaiTu.  The  State,  18  Ala.  547;  Arcbb.  New  Cnm. 
Proced.  13.    But  see  Reg.  o.  Tjlor,  8  Car.  &  P.  918. 

*  The  State  v.  Fley,  £  Brov.  3SS;  Reg.  v.  Etogers,  2  Moody,  S5;  Griffitli'i 
cMe,  Plow.  97,  98,  iOP;  Reg.  c.  Phelps,  Car.  &  M.  180;  Rex  ».  Taylor,  1 
Leach,  4th  ed.  3fiO ;  Shaw's  case,  1  Sast  P.  0.391;  Rex  c.  Folkes,  1  Mood}', 
354;  Reg.  n.  Williams,  Car.  &  M.  559 ;  Rox  c.  Gray,  7  Car.  &P.  164;  Rex 
D. Potts,  Rues.  ScRr. 353;  Rexv.  Rayce,4Bur.aOTS;  RA^iv.Moore,  1  l^eaeh, 
4thed.  314,  2EastP.  C.  679;  Dennis  r.  The  State,  5  Pike,  830;  Fugate  r. 
The  State,  !  Humph.  89T;  The  State  r.  Arden,  I  Bay,  467;  HaUdy  r. 
The  State,  15  Ga.S4G;  McCarty  r.  The  State,  »  Misds.  299,  SOS;  United 
SUtee  V.  Wilson,  Bald.  ?8. 
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Occaaiooally,  hoxtjever,  we  meet  with  a  statute  ao  drawn  upon 
this  distinction  as  necesaarily  to  keep  it  alive  for  its  particular 
purpose.^ 

^  457.  In  a  previous  chapter^  was  discussed  Ihe  question, 
how  tar  the  will  must  contribute  to  an  act  performed  by  the 
physical  volition  of  another,  to  make  the  contribution  of  the 
will  indictable.  Assuming  it  to  contribute  aufficiently,  the 
question  now  arises,  what  other  relation  must  the  person 
•ustain  to  the  act  to  make  him  a  principal,  in  distinction  from 
»n  acc^aory.  Plainly  if  one  does  the  thing  through  the  exer- 
tion of  his  will  alone,  no  other  will  being  added,  be  is  a  pria- 
cjpal,  whatever  physical  agencies  be  employs,  and  whether  he 
is  present  or  absent  when  the  thing  is  done.  So  if  he  is 
present  while  any  act  necessary  to  constitute  the  offence  is 
being  .performed  through  another,^  though  not  the  whole  thing 
necessary ;  and  perhaps  while  any  act  is  being  done  which 
may  enter  into  the  olTence,*  though  not  strictly  necessary ;  he 
is  a  principal  We  have  already  seen,  that  he  is  sucl^if  present 
daring  the  entire  commission  of  the  crime  by  another's  phys- 
ical volition.^  But  if  what  is  accomplished  in  his  pre.sence  is 
not  in  any  sense  a  part  of  the  ofTence,  he  is  not  a  principal.* 
So  where  there  are  several  acts  constituting  together  one 
crime,  if  each  act  is  separately  performed  by  a  different  indi- 
vidual in  the  absence  of  the  rest,  the  individuals  are  jointly 
principals  as  to  the  whole.^    Thus,  where  forgery  is  by  statute 

>  And  aee  FoBtcor,  3de  et««q.;  Breniiaa  c.  People,  IG  IlL  511. 

•  Ante,  §  261  Bt  Boq. 

•  BcR.  «.  Eellr,  2  CBr.&  K.  BT9;  Beg.  v.  Simpton,  Car.  &  M.6e9;  Rex 
t>.JordaD,7Citr.&F.43a;  Kex  ti.H«rdLng,RiiM.&  Bf-lSS;  Kex  c  Palmer, 
Smb.  &Ry.  73,2  Leach,  ^th  ed.  978,1  New  Rep.  9G;  Rex  i'.  Scandley,  Ross. 
IcRy.  SOS;  Rex  o.  ConQtjr,  2  Rusi.  Crimes,  Greo.  Ed.  IIS;  Bex  e. Butlaris, 
6  Car.  &  r.  147 ;  Corawall's  case,  i  Stn.  SB! ;  Hawkins's  case,  cited  i  £wit 
F.  C.  4S6 ;  Rex  v.  Hams,  T  Car.  &  P.  4 16 ;  ante,  g  269. 

•  *  Rex  p.  Djm,  S  East  P.  C.  167;  Rex  r.  Hornby,  1  Car.  &  K.  30&. 
■  Ant«,  S  456. 

•  Rex  V.  King,  Rom.  &  By.  3S  2;  Res  n.Mi-KUkin,  Russ.  &  By.  8S3,iiole; 
Rex  r.  BadcDuk,  Rum.  A  By.  349. 

'  See,  as  illustratlTe,  Rex  i-.  Cope,  1  Stra.  144. 
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felony,  if  several  pcroons  make  distinct  paitB  of  afoi^d  lA- 
strument,  each  one  is  a  principal  in  the  forgery ;  thongh  he 
does  not  kno^  by  whom  the  other  parts  are  executed,  and 
though  it  is  finished  by  one  alone,  in  the  absence  of  the 
others.'  Wtre  the  law  not  so,  there  would  In  tfaese  dnnun- 
stances  be  no  way  of  punishing  the  guilty  person,  for  he  is 
not  an  accessory  either  before  or  after  the  that 

§  458.  The  doctrine  of  the  last  section  shows,  what  was 
there  in  part  stated,  that,  if  a  man  employs  any  inanimate 
rabstance,  or  any  person  destitute  of  responsibility  in  the  par- 
ticalar  transaction,  to  commit  for  him  a  criminal  thing,  the 
necessity  of  there  being  some  principal  makes  the  employer 
such.  To  be  a  principal  within  this  doctrine,  be  need  not  be 
present  at  the  perpetration  of  the  wrong.  Thns  a  dose  of 
poison,^  or  an  animate  object  like  a  human  being,  with*  or 
without  *  general  accountability,  may  produce  death  or  other 
injury  in  the  absence  of  him  whose  will  set  the  force  in  mo- 
tion; an^,  in  such  a  case,  the  absent  person  is  a  principal, 
whenever  the  immediate  actor  ia  not  guilty  in  the  particolai 
transaction.  If  the  immediate  actor  is  guilty,  the  other, 
being  absent,  is  only  an  accessory. 

§  459.  And  the  Massat^asetts  court  extended  this  doctrine 
to  the  point,  that,  where  two  priaonera  are  confined  in  ad- 
joining ceils,  within  hearing  of  each  other,  if  one  conasels 
to  suicide  the  other,  who,  following  the  advice,  commits  it^ 
the  adviser  is  thereby  made  guilty,  as  principal,  of  murder.* 


'  Ken  V.  KhtwofHl,  1  Miwdy,  S04 ;  'Sax  v.  Thda,  l  Bloody,  80T ;  Ku  b. 
Bingley,  Ruga.  &  Ry,  446. 

*  Vaux's  case,  4  Co.  44 ;  Reg.  v.  Mitchel,  9  Car.  &  P.  806,  3  Moody,  130. 

*  Rex  V,  Gilei,  1  Moody,  lOS,  Cu.  Crim.  Law,  3d  ed.  iDl ;  OMunonwedth 
D.  Hill,  11  Mage.  136;  Adami  p.  People,  1  CoaistlTS;  Keg.v.Mumu,9 
Car.  &  P.  €76,  and  other  cases  ched  ante,  §  246. 

*  Anonymous,  J.  Kel.  53.  And  sec'Rcg.  v.  Tyler,  8  Car.ft  P.G1«';  Reg, 
o.  Mithael,  9  Car.  &  P.  356,  2  Moody.  120. 

'  Common  wealth  v.  Bowen,  IS  Ukgs.  33S.  So  it  would  wetaa,  that  by 
Matirte  in  Geoi^a  aslaTe,  thdugh  Tesponiible,  t&kea  ia  soma  caiea  ibr  the 
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The  reBBOn  appeara  io  have  been,  not  that  the  man  commit- 
ting suicide  was  deemed  InnoceDt,^  but  that  his  act  was  of  a 
nature  to  put  him  necessarily  beyond  tHe  reach  of  prosecu- 
tion i  and  so  the  only  party  the  law  could  lay  hold  of  would 
escape,  if  not  made  a  principal.  In  England,  the  coanselling 
of  a  penoD  to  take  his  own  life  ts  held  to  be  murder,  where, 
pursuant  to  the  advice,  the  deed  is  actually  done  in  the  pres- 
ence of  the  adviser.'  Accordingly,  if  two  persons,  agreeing  to 
commit  suicide  together,  employ  means  which  take  effect  on 
one  only,  the  sorvivor  will  be  a  principal  in  the  murder  of  the 
other  ;^  but  where  the  act  is  done  in  the  absence  of  him  who 
counselled  it,  the  latter  i»  not,  say  the  English  judges,  a  prin- 
cipal, but  only  an  accessory  before  the  fact,  who  cannot  be 
couvicted  except  after  or  with  his  principal—which  is  never.* 
The  eiTect,  however,  of  this  English  rule  is  now  lost  in  Eng- 
land by  force  of  a  statute,  as  also  it  is  in  some  of  the  States 
of  this  country. 

§  460.  When  there  is  one  who  susteina  the  ordinary  rela- 
tion of  principal,  that  is,  one  who  did  personally  the  act  in 
his  own  presence;  no  other  individual  will  be  also  a  princi- 
pal, by  reason  of  having  aided  and  abetted  him  in  the  thing 
done,  unless  he  were  sufficiently  near  to  render,  if  necessary,, 
some  personal  assistance.  If  the  will  of  such  other  individ- 
ual contributed  to  the  act/  the  test,  to  determine  whether 
the  law  deems  him  a  principal  rather  than  an  accessory,'  is,, 
whether  be  was  so  near,  or  otherwise  so  aitaated,  as  to  make 
his  personal  help,  if  required,  to  any  degree  available.''     To 

purpose  of  our  pfesent  inquiiy,  the  place  of  an  innocent  i^eot.    Berrf  v. , 
The  Suite,  10  Ga.  611,  618. 
'  Ante,  f  387  aud  eote. 

■  Rax  V.  D^toD,  Bum.  k  Ry.  G23 ;  Beg.  v.  Allison,  8  Car.  &  P.  418. 

■  Reg.  V.  AUiMW,  8  Oar.  U  P.  418.    And  see  1  East  P.  C.  229. 

•  Bex  V.  BuBsell,  1  Moodj,  066  ;  Bex  v.  Leddiagtoa,  9  C«r.  &  P.  T». 
■  '  Aula, %tU. 
<  Post,  S  i67. 

'  Coi[UDCin«e&tthtr.Eu^ip,9  Pick.4K,SlG-QI9;  Bex  d. Maaners,  7  Car. 
&P.801;  Bex  V.  Stttwart,  Boss.  &Br.a68;  Green  v.  1^  State,  IS  MiMo.. 
VOL.  I.  42  [*K*J 
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be  a  principal,  tkerefore,  he  need  not  be  actually  in  the  pres- 
ence of  the  other  principal ;  bnt,  if  he  is  constractively  there, 
aa  thua  explained,  it  ia  enough.^  And  for  a  reason  we  have 
already  seen,'  thia  ia  especially  so  when  he  does  aomethtng 
which  enters  into  the  offence,  constitoting  a  part  of  it*  We 
have  seen  also,*  that  the  person  thus  made  a  principal,  as  as- 
sisting or  being  ready  to  assist  the  direct  perpetrator  of  the 
crime,  is  called  a  principal  of  the  second  degree. 

^  461.  A  person  waiting  outside  of  a  house  to  receive 
goods  which  his  confederate  is  stealing  within,  is  an  illustra- 
tion of  a  pi;incipal  of  the  second  degree.'  So  the  seconds  in 
a  duel  are,  if  death  follows,  such  principals  in  the  murder.*' 
Bnt  it  was  held  not  anffioient  evidence  to  convict  a  person  as 
principal  in  the  uttering  of  a  forged  note  (the  uttering  being 
assumed  to  be  felony),  that  he  came  to  the  town  where  the 
note  was  uttered,  with  the  utterer ;  pot  up  at  the  same  inn 
with  him ;  walked  out  with  him  from  the  inn ;  two  hours 
after  which  time,  the  note  was  passed  off  by  the  other  one 
alone;  in  fifteen  or  twenty  minutes  more,  the  two  came 
together ;  and,  when  the  prisoner  saw  tjiat  the  utterer  was 
arrested,  be  ran  from  the  officer,  and  each  affected  ignorance 
of  the  othef.^ 


382 ;  Rex  v.  Soares,  Ruse.  &  By.  ii,  2  E(Ut  P.  C.  974 ;  lUs  v.  Kelly,  Bun. 
AB^.l!!;  Beg. V. Jones, 9  Car.ScP.761;  Tsto r.TheSule.GBlaclir.  110;  ' 
Bejt  e.  DiTis,  Rom.  &  By.  113 ;  The  State  v.  Wbdom,  8  Port  Bll ;  Norton 
V.  People,  8  Cow.  137 ;  Reg.  n.  Perkitu,  13  Eng.  L.  &  Eq.  087. 

■  Tate  V.  The  State,  6  Btackf.  110;  The  Slate  v.  Heywaid,  3  Hott  & 
lUcCord^l!  ;  Coylei  v.  Hortiii,  ID  Johns.  8S. 

'  Ante,  §4fi7. 

'  Bes  t>.  Pusey,  7  Car.  &  P.  382;  Bex  ti.  Lockett,  7  Car.  &  P.  SOO;  Bex 
V.  Fraoklyo,  1  Leach,  4th  ed.  sas,  Cald.  344.  And  see  Bex  v.  Borthwick,  1 
Doug.  307;  Rex  o.  Harru,  7  Car.  &  P.  416. 

*  Ante,  §  456. 

*  Rex  V.  Owen,  1  Moody,  96.    And  tea  Bex  r.  Skerritt,  S  Car.  &P.  i%1. 

*  Bex  V.  Cuddy,  1  Car.  &  K.  210 ;  Beg.  v.  Yoang,  8  Car.  &  P.  S44  ;  Beg. 
■V.  Barronet,  Dean.  SI. 

'  Bexf.  Dafii,BtiM.&By.  113.  And  lee,  for  nmilar  fadi,  Bex  v.  Else, 
£ng8.&By.l42.  ThejudgeB,inbotbof theBecase^lkbarednaderantnppre- 
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,  U.  Asto  Treaion- 

,  ^  462.  It  ia  hardly  necessary  to  say,  that  in  treason  —  see 
Diagram  of  Crime,  at  ^  441,  C  E  rf  6  —  there  is  no  distinc- 
tion between  the  two  kinds  of  principal,  demanding  our  con- 
sideration. And  for  this  reason  the  line  D  c,  in  the  diagram, 
ia  dotted  instead  of  being  heavy.  The  reader  will  by  and 
by  see  also,  that  not  only  those  who  in  felony  would  be  prin- 
cipals are  in  treason  such,  but  those  likewise  who  stand  in 
the  place  of  accessories  before  the  fact,  —  a  matter  which 
the  line  Cb  on  the  diagram  indicates,  by  being  dotted. 


IIL  At  to  SEsdetneanor. 

§  463.  So  in  misdemeanor  —  see  diagram,  at  §  441, 
hk  M  N  O  —  the  distinction  between  principals  of  the  first 
.and  second  degree  ia  unknown.  Neither  is  there  any  distinc- 
tion between  accessories  before  the  fact  and  principals ;  all 
participants  being  principals,  the  same  as  in  treason,'  —  a 
point  to  be  considered  in  the  next  chapter.  And  therefore 
the  liaes  i  N  and  It  O,  on  the  diagram,  are  dotted. 

§  464.  The  only  further  thing  to  be  said  of  the  matter  now 
under  consideration  is,  that,  as  already  mentioned,^  when  we 
ascend  into  the  lighter  misdemeanorti,  a  nearer  approximation 
to  the  direct  act  ie  required  to  make  one  faolden  at  all,  than 
when  we  are  among  the  heavier  crimes.  This  doctrine  is 
shown  on  the  diagram  partly  by  the  line  k  M  coming  nearer 
the  line  i  N,  at  M,  than  at  k;  but  more  particularly  by  the 


Itenikia  is  tnppoiing  the  offsnoe  ta  be  felony ;  it  wu  only  mkdameanov,  s 
therefore  Uie  eaaea  teera  -wmnglj  decided,  thougfa.  ^ay  axe  good  in  iUtut 
tion  of  the  text.     Vol.  II.,  §  249  attd-«ote. 

'  Aote,  5  4SS. 

■  AKe,  §  82S,  US,  444. 
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line  N  M  cutting  off  from  the  indictable  grouod  a  portion 
wbich  would  otheiwiae  belong  fo  the  region  of  prinelpals  of 
the  second  degree.  These  several  lines  appear  exact  in  tbe 
diagram,  but  they  are  hardly  so  in  the  law ;  for  it  is  often 
■difficult  to  say  how  closely  a  person,  present  when  a  orimioal' 
Ihing  is  done,  must  approach  to  the  direct  act  to  be  holden.. 
Under  statutes  against  selling  intoxicating  liquor  without 
liceu^e,  it  is  decided,  that  the  purchaser,  being  present  tempt- 
ing the  seller,  and  ao  participating  in  the  very  act,  is  not  sub' 
ject  to  indictment.^  But  one  who  himself  sells  ae  another's 
servant,  though  without  compensation,  is  indictable.^  And 
all  who  by  their  presence  countenance  a.riot,^oraa  ai&ay/ 
are  criminally  liable.' 

§  466.  Another  illustration  will  assist  US  to  understand  the 
matter  under  consideration.  The  statute  of  25  Edw.  3,  c.  2, 
made  it  high  treason  "  if  a  man  do  violate  the  king's  com- 
panion, or  the  king's  eldest  daughter  unmarried,  or  the  wife 
of  the  king's  eldest  son  and  heir ; "  and  the  construction  of 
the  statute  was,  that  the  woman,  if  consenting,  was  guilty 
as  well  as  the  man."  But  when,  in  Tennessee,  it  was  enacted, 
that,  "  if  any  white  man  or  woman  shall  presume  to  live  with 
any  negro  or  mnlatto  man  or  woman,  as  man  and  wife,  each 
and  every  of  the*parties,  so  offending,  shall  be  liable  to  for- 
feit and  pay  the  sum  of  five  hundred  dollars  to  any  person 


'  Commonwealth  v.  Willard,  S3  Pick.  476. 

■  The  State  e.  Bugbee,  32  Yt.  32.  And  see  Commonwealtb  v.  HwUej,  11 
Met  66;  Gening  i;.  The  State,  iMcCord,  573;  HaTBV.TheState.lSMiaso. 
S46 ;  The  State  v.  Biyant,  14  Misso.  810 ;  Boberts  v.  O'Conner,  33  Mune, 
496 ;  VaughaD  «.  The  State,  4  Misso.  530. 

'  Rex  17.  Hunt,  1  Keu}'.  108  ;  Williams  u.  The  State,  9  Miaso.  268  ;  ante, 
5  264. 

'  HawkinB  v.  The  State,  IS  Ga.  322. 

'  And  see,  ai  to  gaming,  Smith  v.  The  State,  6  Humph.  163 ;  Howlett  c. 
The  State,  5  Yei^.  114 ;  The  State  v.  SauthennaD,  1  Ired.  14.  Aa  to  per- 
jnry,  United  Stalea  v.  Staats,  9  IIow.  U.  S.  41. 

•  1  EastF.C.65;  I  Hale  F.C.89, 12S;'3  Lut.1,  2,  9  ;  Eden  Penal  Law, 
3d  ed.  125. 
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who  shall  or  will  me  for  the  eame,  by  action  of  debt,  and 
moreover  be  likble  to  be  indicted  and  pnnished  at  the  diacre- 
tion  of  the  conrt;"  the  oonatrnction  wae,  that  only  the  whitr 
perdon  was  liable,  not  also  the  colored.*  And  so  in  North 
Carolina  a  statute,  to  prevent  the  owners  of  slaves  from  per- 
mitting them  to  hire  their  time,  was  construed  to  make  the* 
slave  alone  guilty  in  cane  of  its  violation.^  Now  the  differ- 
ent degree  of  wrong  involved  in  the  offences  created  by  these 
statutes  accounts  for  the  different  construction  given  to  the 
American  ones  from  what  the  English  statute  receives ;  and 
this  result  comes  in  spite  of  what  might  seem  to  be  an 
opposing  rule,*  that  the  graver  the  offence  created  by  a  legis- 
lative enactment,  the  stricter  must  be  its  interpretation. 


'  The  State  V.  Brady,  9  Humph.  T4. 
*  The  State  0.  Clemona,  3  Dev.  472. 
■  Ante,  g  119. 
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CHAPTER    XXXVI. 

ACCESSORIES   AND   THE    LIKE. 

Sect.  469-467  o.  Introductory  View*. 
U9-t!l.  The  Cknena  Dootriia. 
1T3-18K.    Accessories  before  tha  Fact. 

4'S-lTB.    As  to  Felony. 

4eiMS2.    As  to  TreuoD. 

4BS-4U.    As  to  HiidMneUMr. 
4BS-600.    Accessories  nfter  the  Fact 

48T-4S4.     As  to  Felony. 

Wt-lSS.    As  to  TnuoD. 

499,  GOO.    As  to  Miidemcuior. 

^  466.  If  the  reader  will  turn  back  to  the  Diagram  of 
Crime,  at  §  441,  he  will  find  the  aubject  of  our  present  chap- 
ter indicated  by  two  divisions ;  namely,  6  C  O  P,,  and  E  F 
L  M.  We  shall  see,  before  we  get  through,  that  these  divie- 
ioDS  are  in  many  respects  as  wide  asunder  in  the  facts  of  the 
law,  as  in  position  on  the  diagram ;  while  in  other  respects 
they  are  alike.  This  similitude  in  Bonie  respects  reqnires 
'  them  to  be  treated  together  in  part,  and  therefore  both  are 
included  in  one  chapter. 

5  467.  The  term  accessory  is  generally  understood  as  appli- 
cable only  in  felonies ;  bat  its  uae  will  more  exactly  appear  as 
we  proceed  in  this  chapter.  It  signifies  a  person  who  partici- 
pates in  the  felony,  without  coming  so  near  as  to  be  deemed 
a  principal.^  If  the  participant  is  a  principal,  though  only  of 
the  second  degree,  he  cannot  be  held  under  an  indictment 
charging  him  as  accessory ; '  if  he  is  an  accessory,  he  cannot 


>  See  ante,  g  460. 

■  Rex  V.  Uonlon,  1  I.«m:1),  4tli  ed.  615, 1  Eut  P.  a  S92 1  Beg.  e.  Perkins, 
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be  beid  as  prineipaL^  Yet,  by  separate  acts,  a  man  may 
make  himself  botb  principal  and  accesaory  in  the  same  fel- 
ony :  as,  by  commanding  another  to  kill  a  third  person, 
whereby  he  becomes  an  accessory  when  the  murder  is  done ; 
and  afterward  joining  with  the  person  commanded  in  doing 
it,  which  makes  him  also  a  principal.^  And  so  by  distinct 
sots  be  may  be  both  an  acceasory  before,  and  an  accessory 
after,  the  fact*  How  near  the  principal  crime  he  mnst  come 
to  be  eren  an  accessory  we  shall  see  in  subsequent  sections. 
Of  course  it  makes  no  difference  generally,  in  respect  to  the 
doctrines  we  are  abont  to  consider,  whether  the  felony  exists 
1  law  or  is  the  creature  of  statute.* 


§  467  a.  The  divinon  of  the  thing  done  into  accessorial 
and  principal  seems  to  have  little  foundation  of  reason.  Bat 
there  is  a  practical  adyantaige  sometimee  following,  in  respect 
merely  of  the  punishment ;  while,  on  the  other  hand,  there 
are  technieal  rules  grown  up  from  this  distinction  greatly  em- 
barrassing to  the  administration  of  justice.  We  shall  discuss, 
L  The  General  Doctrine  concerning  Accessories ;  II.  Acces> 
eories  before  the  Fact ;  III.  Accessories  after  the  Fact. 


I.    7%e  General  Doelrine, 

§  468.  The  leading  doctrine  in  respect  to  an  accessory  is, 
that  he  follows,  like  a  shadow,  his  principal.^    He  can  neither 


IS  Eng.  L.  &  Eq.  587.  That  in  boidb  reapecta  this  was  formerlj  thought 
elber«it»  bf  Kme  writen,  sm  FMer,  361,  3<B. 

>  Caune'B  cart,  dted  f'oeter,  349;  Hn^  o.  The  State,  19  Ala.  4fi8; 
Uatel7  ».  The  State,  IS  Ga.  34S.  And  lee  Bes  t>.  'E\mi,  7  Car.  &  F. 
673. 

*  2  Hawk.  F.  C.  Carw.  Ed.  p.  436,  g  1 ;  3  Inst.  139. 

■  Rex  V.  Blackson,  S  Car.  &  P.  43 ;  The  State  ».  Ci^peDbiirg,  3  Strob. 
!73.  And  see  Rex  v.  DonneUj,  2  Msreball,  571 ;  Norton  v.  People,  S  Cow. 
137 ;  SUxipi  f.  Commonwealth,  7  S.  &  R.  4S1,  Bibethe's  caw,  4  Co.  43  6. 

'  Ante,  §  85,  87;  Bex  v.  Rear,  2  Salk.  417,  418. 

*BraDai£«g.aiax.24ed,874;  4  BL  Com.  86;  8  Inrt.  189. 
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be  guilty  of  a  higher  Oifenoe  than  his  priocipBl;  nor  gaihy  at 
aU,  as  accessory,^,  anlees  Mb  prinoipal  is  gailty.    Tims  '^if  a 
wife  or  aervant,"  say  the  old  Eogli^  books,  «  canse'  a  ■  stiaa-  ' 
ger  to  mnrdei'  the  hnsband  or  master,  and  are  abaent  when 
the  murder  is  committed,  tltRy  cannot  be  said  to  be'  acoeno>  - 
ries  to  petit  treason,'  but  to  murder  only ;  because  the  offence 
of  the  prinoipal  is  but  murder.     But  if  such-wife  or  servaat 
had  been  present  when   the  niurder  was   committed,  they  ■ 
would  have  been  guilty  of  petit  treason,  and  the  stranger  of 
murder;  because  in  respect  of  such  presence  they  would  hatfe " 
been  principals^  in  killing."*    So,  according  to  the  genoal- 
doctrine,  not  only  a  man  cannot  be  guilty  as  an  accessory  ■ 
unless  there  ia  a  prindpal  who  is  gailty;  but  also  he  oannot 
be  coavieted  except  jointly  with  or  aAer  the  principal,  whose 
acquittal  acquits  him.'    He  may,  according  to  what  Haw- 
kins esteems  the  better  opinion,  be  indicted  and  anaigned  be*  i 
fore ;  but  the  trial  cannot  proceed  without  bia  consent,  tbongh  : 
with   his  consent  it  can.^     After  the  conviction  of  the  ec* 
cesaory,  judgment  will  not  be  arrested  on  the  ground  that 
the  indictmenf  does  not  mention  the  attainder  of  the  prinoi* 
paL''     If  there  are  aeveral  principals,  the  accessory  may  be 
tried  in  reepect  of  such  as  are  already  attainted,  before  the  ~ 
■attainder  of  the  rest.^     But  if,  without  his  consent,  be  is  tried 


'  See  ante,  §  458.    ■ 

•  In  this  conntry,  ire  bBTe  do  petit  treaaon,  M  Me  ante,  g  857. 
■  Ante,  §  460. 

•  2  Hawk.  P.  C.  Curw.  Ed.  p.  442,  g  IS. 

'  The  State  t'.  Pfbasa,4  Humph.  442;  United  StAteau.  Crane,  4  McLean, 
317;  Whitehead  v.  The  State,  4  Humpk  278;  Coaunoowealth  ti.  Wood' 
ward,  Thacber  Crim.  Cas.  63 ;  2  Hawk.  V.  C.  Curw.  Ed.  p.  483,  §  47. 

•  2  Hawk.  P.  C^  Cnrw.  Ed.  p.  451,  S  46  ;  2  Hale  P.  C.  M4.  See,  for  the 
coDtraij  doctrine  as  to  the  arraignment,  Gitlin's  tase,  Plow.  98,  99  ;  Com- 
monwealth f.  Andrews,  3Masi.l2S  ;  Commonwealth  v.  Woodward, Hiacher 
Crim.  Gas.  63. 

'  Harty  t>.  The  Stale,  3  Blackf.  386.  Bnt  Ke,  on  ttiig  point,  Stokes'  v. 
Commonwealth,  7  S.  &  B.  481. 

'  Stoops  V.  Commonwealth,  7  8.  &  B.  491 ;  Commonweakh  «.  Kuapp,  10 
HcK.  477.  And  see  The  State  v.  Pyban,  4  Homph.  442 ;  Whitebeaid  v. 
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aS'to  aU  of  them;  and.convicted  geaerally^  the  convietion  will 
not  be  gtrad.'  Some  of  these  dootxlnes^as  concerns  merely 
the  procedure,  are  periiaps  doabtfal  on  aatbority,  though  be- 
lieved to  be  as  alsove  stated.  Indeed  the  earlier  end  later 
cases  ace  not  altogether  barmoaiotn. 

^  469;  The  aocessory  is  so  comfiletely,  at  commoti  law, 
attached  to  his  principal,- ^^t  if,  for  any  caose  however  fat 
from'  the  meiita  of  the  ease,  there  is  an  omission  to  pass 
actual  sentence  on  the  principal's  conviction,  called  In  the 
English  law  attainder,  no  jadgntent  can  be  pronounced 
against  the  accessory.  Tbns,  said  Iiord  Hardwicke,  "  before 
the  atatnte  of  1  Anne,  stat.  2,  c.  d,  if  the  prinoipal  was 
convicted  only  of  a  dei^yaUe  felony,  and  had  his  dei^ 
allowed; 3  or  stood  mate,  or  peremptorily  challenged  above 
the.  number  of  twenty  jnrors ;  tbe  accessory  coold  not  be  ar- 
raigned. By  this  means  accessories  to  very  flagrant  crimes 
frequently  avoided  all  manner  of  punishnient."'  This  statute 
is  of  a  date  too  recent  to  be  generally  received  as  common 
law  in  this  country.*  It  provides,  among  other  things,  "  that 
from  and  after  the  twelfth  day  of  Febraary,  which  ahall  be  in 
the  year  of  oar  Lord  one  thnnsaiid  seven  hundred  and  two,  if 
any  priooipal  o&nder  abalt  be  convicted  <^  any  fek>ny,  or 
shall  stand  mate,  or  peremptorily  challenge  above  the  num- 
ber of  twenty  persons  returned  to  serve  of  the  jury,  it  shall 
and  may  be  lawful  to  proceed  against  any  accessory,  either 
before  or  after  the  fact,  in  the  same  manner  as  if  such  prin- 
cipal felon  bad  been  attainted  thereof,  notwithstanding  any 
such  principal  felon  shall  be  admitted  to  the  benefit  of  his 


Tfaa  State,  i  Humpb.  278  ;   Commonwealtli  t>.  Woodvara,  Tliaoher  Crim. 
Caa.fi). 

'  SuMpe  *.  CMumoDweallli,  7  S.  &  B..4ei. 

'  Stevens*  caw,  Cro.  Car.  6S6,  567. 

■  Kex  e.  Bvitidge,  S  P.  Was.  4.69,  *»i.    And  see  2  lia^k.  P.  C.  Cur«. 
Ed.  p.  450,  S  41. 

'  Ante,  §  11,  IS,  15.    S«e  post,  g  494  aad^ote. 
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olei^,  pardoDed,  OT  otberwiee  delivered  before  ettaiDder." 
And  ainoe  tiua  provieion  was  enacted,  as  well  aa  before,  if,  for 
a  canse  not  mentioned  in  it,  as  the  escape  or  death  of  the 
principal,  he  is  not  attainted,  tbe  accassory  cannot  be  pro* 
oeeded  against.^  Yet  an  erroneoos  attainder  of  the  principal, 
while  it  remains  anreversed,  justifies  proceedings  against  tbe 
accessory ; '  though  a  reversal  of  it  discbaFges  him.'  A  par* 
don  of  tbe  principal,  after  he  is  not  only  ctuivicted  bat  attaint* 
•d,  will  in  no  way  avail  the  accessory.^  This  common  lair 
impediment  is  in  some  States  removed  by  etatate." 

^  470.  It  should  however  be  observed,  that,  in  those  cases 
where  tbe  principal  and  accessory  are  tried  at  different  timet, 
the  accessory  on  his  trial  is  permitted  to  deny  the  principal's 
guilt,  notwithstanding  the  judgment  of  attainder  against  the 
principal."  For  the  opposite  doctrine  would  hold  one  bonnd 
conclusively  by  a  proceeding  to  which  he  was  no  par^, 
oontrary  to  a  primary  element  of  law  and  of  natural  jus* 
tice. 

§  471.  But  it  is  contrary  to  reason  that  a  prosecutor,  in 
pursuing  one  man,  should  be  bound  by  a  failure  ia  his  pursuit - 
of  another  man ;  and  so  the  legislation  of  some  of  tbe  States 
has  directed,  as  already  observed,  tJiat  proceedings  may  be 
carried  on  against  the  accessory,  irrespective  of  the  case 
against  the  principal  offender.     The  direction  is  not  always 


'  Commonwealtb  e.  Phillips,  16  Mass.  423. 

*  Bex  V.  fialdwia,  S  Camp.  265,  Rum.  &  Bj.  241,  S  Leftch,  4th  ed.  Sj!8, 
note;  The  State  v.  Duncsn,  6  Ired.  23G. 

*  Harah'i  cue,  1  Leon.  S2iS. 

*  SjWb  cue,  4  Co.  43  i ;  Bibithe'a  case,  4  Co.  43  b,  Cro.  Eliz.  540. 

*  Ai  to  Virginia,  aee  CoiiimoQirealt]i  v.  WilliBmBOQ,  2  Va.  Gas.  211.  And 
■ee  post,  i  471. 

*  Bex  V.  Smith,  1  Leach,  4th  ed.  28S ;  Commonwealth  o.  Knapp,  10  I^ck. 
477;  Bex  D.  Turner,  1  Uoody,  S47  ;  Eeithlor  t>.  The  State,  10  Sm.  &  M. 
192;  The  State  v.  Dancan,  6  Ired.  96. 
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ia  these  terms;  but,  in  R^atectiiisettB,^  Maiiie,^  Mssouri,^  Illi- 
nois,*  OImo,"  lowa,^  and  probably  some  of  the  other  States,  the 
acceBflory  before  the  fact  is  in  law,  as  in  reaaon,  either  actu- 
ally or  sabatuiliaUy  a  principal.^  So  be  is  in  EnglaDd,  since 
tbe  atatata  of  11  &  13  Vict,  a  46.^  la  Maseachaselts,  ao 
earlwr  enactmeOt  having  provided,  that,  *^  if  any  person  ehatt 
add,  assist,  abet,  counsel,  hire,  commuid,  or  proemrg  any  person 
to  cammit.tiie  crime,  Scc^  he  is  and  shall  be  considered  as  ah 
aooessory  before  the  fact  to  the  principal  offender  or  offerrders, 
and  being  tbeMof  convicted  shall  aaffer  the  like  paniabment 
as  is  by  law  assigned  for  the  crime  to  the  commission  of 
which  he  shall  be  ao  accessory ; "  the  coart  held,  that  this  did 
not  in  any  way  impair  tbe  commoD  law  distinction  between 
prinoipal  and  accessory,  and  eo  did  not  refer  at  all  to  persons 
aidii^  and  abetting  at  the  &ct,  as  principals  of  the  second 
degree.^  Moreov^  statutes  lihe  these  do  not  supersede  the 
neceesity  of  [noving  the  guilt  of  tbe  principal;  for,  in  the 
nature  of  things,  a  man  cannot  be  holden  for  procuring  an 
act  to  be  done,  or  for  receiving  the  doer,  knowing  t>f  the  act, 
unless  it  were  in  fact  done.^'' 


'H.  S.  e.  133,  gS,  as  to  the  construction  of  wliicli  ue  The  State  f.  Ricker, 
SD  Mune.'SA.  As  to  the  earlier  law  In  Mastnchnsetts,  Me  Commonwealth 
(i.Kiiapp,9Kck.4«6. 

*  The  Stale  v.  Kcker,  29  Maine,  84. 

■  Loughridge  V.  The  SUta,  6  Misso.  594. 

*  Baxter  V.  People,  S  Gihoati,  368  ;  Brennan  n.  People,  IS  HI  Sll,  516. 
>  Nolaod  V.  The  State,  19  Ohio,  131. 

*  BoDBell  V.  Umted  Slates,  1  Greene,  lows,  111. 

'  As  to  North  Carolina,  see  The  State  r.  Groff,  1  Murph.  270 ;  The  SUIe 
v.1>>ode,  1  Hawke,  46S. 

'  Reg.  V.  Manning,  2  Car.  &  K.  887,  903. 

■  Common irealth  v.  Enapp,  9  E^ck.  496.     And  see  ante,  g  86. 
"  Simmons  v.  The  State,  4  Ga.  465. 
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II.  Accessories  be/ore  the  Fact, 

5  473.  The  term  accessory  is  properly  used  only  in  speak- 
ing of  felony,  as  already  mentioned.'  But  in  treason  and 
misdemeanor  there  are  offenders  standing  toward  the  act  in 
the  position  sustained  by  the  accessory  in  felony;  and  our 
inquiries  under  the  present  and  following  sub-titles  of  tbis 
chapter  relate  to  such  offenders  also.  The  region  of  accesso- 
ries before  the  fact  is  shown  on  our  Diagram  of  Crime,  at 
5  441,  by  B  C  OP.  According  to  our  uaUal  order,  we  shall 
consider  the  matter  as  regards,  First,  Felony  (abkff);  Sec- 
ondly, Treason  (BCba);  Thirdly,  Misdemeanor  (g- A  O  P). 

§  473.  First;  as  to  Felony.  An  accessory  before  the  feet 
is  one  whose  will  contributes*  to  another's  felonious  act,* 
committed  while  too  far  himself  from  the  act  *  to  be  a  prin- 
cipal. The  legal  distinction  between  the  accessory  before 
and  principal  rests  solely  in  authority ;  for  it  is  without  foan- 
datinn  either  in  reason  or  the  ordinary  doctrines  of  the  law. 
The  general  rule  in  our  jurisprudence,  civil  and  criminal,  is, 
that  what  one  does  through  another's  agency  he  does  in  point 
of  law  himself.'  And,  even  in  felonies,  the  common  law 
makes  no  distinction  in  the  punishment,  between  a  principal, 
and  an  accessory  before  the  fact,  or  indeed  after  the  fact ;  the 
crime  of  each  of  them  being  felony,  of  which  the  penalty  was 
originally  death.^     Moreover,  as  a  question  of  morals,  there 


■  Ante,  g  467. 

*  Ante,  g  ^64. 
'  Ante.  §  468. 

*  Ante,  g  460. 

*  Broom  Leg.  Max.  2d  ed.  643;  Co.  Lit  258  a.    "  The  principle  of  com- 
mon law,  Qui  facU  per  alium,  facit  per  te,  is  of  nnivergal  application  both 

.  io  criminal  and  civil  cases."     Hosmur,  C.  J.,  in  Barfcham^d  p.  Parsons,  8 
Conn.  1 ,  8. 

'  2nawk.  P.  C.  Curw.Ed.p.440,  S  11;  Foster,  849,  839;  4  Bl.  Com.  893 
ante,  g4Sa. 
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are  many  circumstances  in  which  we  attach  more  blame  to 
the  accessory  before  the  fact  than  to  his  principal:  as  where 
a  husband  -commands  his  wife,i  or  a  master  his  servant,  to 
do  for  his  benefit  a  thing  criminal ;  which  thing,  in  bis  ab- 
sence,* is  relactaatly  performed  through  constraint  of  fear  or 
affection,  overpowering  an  inferior  or  subject  mind.  How 
tliis  distinction,  then,  came  into  the  law,  can  only  be  conjec- 
tured ;  probably  it  originated  in  the  same  confused  legal  ap- 
prehension Irom  which  sprang  the  now  exploded  distinction 
between  principaJa  and  accessories  at  the  fact.^  Having, 
however,  become  established  as  a  technical  rule,  though  des- 
titote  of  reason,  it  is  beyond  the  control  of  the  courts.*  Yet 
our  jndges  usually  permit  it  to  extend  no  further  than  com- 
pelled by  the  authorities ;  and  so,  where  a  statute  in  New 
YOTk  provided)  that  "  all  suits,  informations,  and  indictments, 
for  any  crime  or  misdemeanor,  murder  excepted"  should  be 
brought  within  three  years  after  the  commission  of  the 
offence;  the  court  held,  that  the  word  "murder"  compre- 
Jbended  accessories  before  the  fact  as  well  as  principals. 
"  Writers  on  criminal  law,"  said  Marcy,  J.,  "  make  some  dif- 
ference between  the  offence  of  a  principal  and  that  of  an. 
accessory,  but  it  is  chiefly  as  to  the  order  and  mode  of  pro- 
-peeding  against  them."  ' 

§  474.  We  sometimes  contemplate  an  accessory  as  one 
who  employs  or  excites,  as  a  first  mover,  another  to  commit 
a  felony,  which  he  does.  But  it  is  not  important  in  whose 
mind  the  criminal  thought  originated  ;  if  in  the  principal's,  a 
man  may  become  an  accessory  before  the  fact  to  him,,  by 


<  See  Rex  v.  MoniE,  2  Leach,  4th  ed.  1096. 

*  Ante,  g  275,  278  ;  post,  §  474. 

*  Ante,  §  456. 

*  See  ante,  §  26,  27, 29,  337.  For  some  unsatisfactory  reasons  assigned  hy. 
Blackstone,  on  the  distinction,  see  4  Bl.  Com.  S9,  40. 

*  People  V.  Maiher,  i  Wend.  229,  255.  Possibly  the  relation  to  the  con- 
text of  these  voids  in  the  statute  might  have  somewhat  influenced  the 
docirion. 
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encoaragiog  him  in  ii.^  The  nile  as  to  the  critninat  intent 
applies  to  both  principal  and  accessory  alike ;  and  thin  role 
we  discussed  in  previous  chapters.^  There  must  be,  iu  the 
Srst  place,  a  principal :  ^  in  the  second  place,  the  accessory 
must  not  be  so  near  him  as  to  be  able  to  render  any  assist- 
ance; because,  if  he  is  eo  able,  he  will  be  himself  a  principaL' 
Also  the  thing  counselled  must  be  done;^  else  the  counsel- 
ling will  amount  only  to  an  indictable  attempt 

§  475.  If,  therefore,  before  the  birth  of  a  child,  a  person 
advises  the  mother  to  muider  it  when  born,  and  she  does  so, 
the  adviser  is  an  accessory  before  the  fact  in  the  murder.' 
And  if  several  persons  plan  the  uttering  of  a  forged  order, 
where  the  uttering  is  a  statutory  felony,  and  one  of  them  aU 
ters  it  in  the  absence  of  the  rest,  he  only  is  a  principal,  while 
the  others  are  accessories.^  A  servant,  on  a  Saturday  aft«^ 
noon,  let  a  man  into  his  master's  house  to  rob  it;  concealed 
the  man  there  till  Sunday  morning ;  and  then,  in  pursuance  of 
the  arrangement,  left.  The  man,  after  the  servant's  departure, 
stole  money;  and  it  was  ruled,  that  he  was  rightly  indicted 
OS  a  principal  in  the  larceny,  and  the  servant  as  accessory 
before  the  fact"  If  the  indictment  had  been  for  the  bui^- 
lary  of  breaking  into  the  bouse,  both  would  have  been  prin- 
cipals.* 


>  Keithler  v.  Tbe  SUte,  10  Sm.  &  M.  192. 

'  Ante,  g  2S4  et  seq. 

'  See  ante,  g  467,  458,  467,  469. 

<  See  ante,  §460,  467. 

'  1  Halo  P.  C.  622. 

'  Parker's  case,  2  Dy.  186,  pi.  2;  2  Hawlc  P.  C.  Curw.  Ed.  p.  443,  §  18. 

'  Rex  ti.  Badcock,  Russ.  &  Ry.  249 ;  Rex.  v.  Soarcs,  Rum.  &  Ry.  25,  2 
East  P.  C.  974 ;  Rex  tp.  Else,  Ruaa.  &  Ry.  112.  And  see  Rex  v.  Stewart, 
Russ.  &  Ry.  363.  These  Eoglish  cases  were  decided  under  tbe  erroncouB 
apprehension,  tliat  Ibe  offence  of  uttering  was  {elony.  See  Vol  II.  g  24S 
and  note. 

'  Reg.  V.  Tuokwell,  Car.  &  M.  215. 

*  Rex  V.  Jordan,  7  Car.  &  P.  432 ;  ant«,  §  4Sfi,  457. 
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§  476.  Where  one  employs  a  second  responsible  person  to 
procnre  a  third  responsible  person  to  commit  a  felony,  and  it 
is  c<Mnmitted ;  in  other  words,  becomes  accessory  before  the 
fact  to  an  accessory  before  the  fact ;  the  fifst  one  is  an  ac- 
cessory also  to  the  third ;  that  Is,  to  the  principal.'  *'  And  it 
will  t>e  sufficient,  even  though  the  accessory  does  not  name 
the  person  to  be  procured,  bnt  merely  directs  the  agent  to 
employ  some  person."  * 

^477,  Manslaughter  is  an  offence  which  does  not,' in  ita 
nature,  admit  of  accessories  before  the  fact,  though  it  does  of 
principals  of  the  second  degree ;  ^  because,  when  the  hilling 
is  of  previous  malice,  it  is  murder.*  Bat  murder  of  the  sec- 
ond degree  admits  of  accessories  before  the  fact.^  Also  a 
wife  may  be  an  accessory  before  the  fact  in  a  crime  of  the 
husband.^ 

§  47H.  By  the  English  law,  as  it  stood  when  this  country 
was  settled,  larceny  was  divided  into  grand  and  petit;  the 
■  former  being  committed  where  the  goods  stolen  were  over 
twelve  pence  in  value,  the  latter,  where  they  were  of  the 
value  of  twelve  pence  or  under.  This  distinction  was  in  ac- 
cordance with  a  statute  passed  in  the  reign  of  Edward  L;' 
which  statute  appears  to  have  been  only  con&rmatory  of  the 
earlier  common  law.*  "  In  these  prosecutions,"  says  Mr- 
East,  "  the  valuation  ought  to  be  reasonable ;  for  when  the 
statute  of  Weatm.  2,  c.  25,  was  made,  silver  was  bat  20d,  an 


'  Rex  K.  Cooper,  5  Car.  &  P.  5S5 ;  MtDaoiel's  case,  Foster,  131, 125 ;  4 
Bl.  Com,  Sr;  2  Hawk.  P,  C.  Curw.  Ed.  p.  438,  §  I.  And  ace  Reg.  v.  Wil- 
Hams,  1  Den.  C.  C.  89  ;  post,  g  492. 

'  Parke,  J.,  ID  Rex  t>.  Cooper,  supra.     See  Bex  v.  Giles,  1  iloody,  166. 

*  The  Stale  v.  cSleman,  5  Port  32. 

*  Bibithe'B  case,  4  Co.  436;  Goose's  case.^ir  F.  Moore,  4S1;  2  Hawk. 
P.  C.  Curw.  Ed.  p.  444,  §  24. 

*  Jones  e.  The  State,  13  Texas,  168. 

■  Reg.  v.  Manning,  2  Car.  &  K  903. 
'  2  Russ.  Crimes,  Grea.  Ed.  1,  note. 

■  3  Inst  109. 
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onnce,  and  at  the  time  Lord  Coke  wrote  it  was  worth  5s,, 
and  it  is  now  higher."  ^  The  principal  legal  difference  be- 
tween grand  and  petit  larceny  was  in  the  punishment;  both 
were  felonies;  hot  the  latter  never  exposed  the  convicted  per- 
son to  judgment  of  death.  The  penalty  for  it  was  "  only  to 
be  whipped,  or  some  such  corporal  punishment,"^  under- 
stood afterward  to  be  imprisonment,^  together  with  the  same 
forfeiture  of  goods*  as  in  grand  larceny.  Petit  larceny  m 
now  unknown  in  Bngtand;  having  been  elevated  to  the 
.higher  degree  by  Stat.  7  &  8  Geo.  4,  c.  29,  ^  2,  which  abol- 
ished the  distinction.^  In  this  country,  the  distinction  has 
been  recognized  as  having  a  common  law  existence,  and  in 
.some  of  the  States  it  seems  fully  to  prevail/  but,  in  con- 
sequence of  statutes,  some  of  which  were  suggested  by  that 
of  Westminster  above  referred  to,  it  has  in  many  of  the 
States  become  unimportant,  if  indeed  it  is  not  entirely  ob- 
.literated. 

I  479.  But  although  petit  larceny  is  felony,  yet,  in  conse- 
quence of  the  Btnallness  of  the  offence,^  it  has  no  accessories. 
Those  who,  in  grand  larceny,  would  be  accessories  before  the 
fact,  are  principals  in  petit  larceny ;  ^  those  who  would  be 
accessories  after,  are  not,  it  has  been  held,  deemed  criminal 

'  2  East  P.  C.  786. 

'  1  Hale  P.  C.  530. 

'  2  East  P.  C.  737;  3  lost  218. 

'  Ante,  §  44S. 

*  2  RusB.  CrinieB,  Grca.  Ed.  1,  83. 

*  The  State  v.  Lanunbo,  Harper,  183 ;  The  State  u.  Daveia,  3  McCord,  187 ; 
The  State  u.  Hpurgin,  1  McCord,  252;  The  State  v.  Wood,  1  Const,  w.  8. 
29;  The  State  v.  Bennett,  Const.  693;  Ward  d.  Hie  People,  S  Hill.N.  7. 
395,  G  Hill,  N.  T.  141;  The  State  v.  Goods,  1  Hairks,  463;  The  Slate  r. 
Harden,  I  Dov.  518;  Carpenter  v.  Nixon,  5  Hill,  N.  I^  260 ;  The  State  c. 
.Moiphr,  8  Blockf.  498.  » 

'  See  ante,  §  320-824,  444 ;  The  State  d.  Goode,  1  Hawka,  463 ;  Chan- 
cellor Walworth  in  Ward  v.  People,  6  Hill,  N.  Y.  144 ;  Lasiogton'e  caio, 
Cro.  £liz.  750. 

'  TbeSutep.  Braden,  iDev.  518;  2E»tP.C.743i  Ward  u.  People,  3 
Hill,  N.  Y.  896,  6  Hill,  N.  Y.  144. 
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at  all  in  petit  larceny.'  How  it  ia  of  small  anms  under  the 
late  English  enactment,  jnst  referred  to,  or  nnder  American 
atatntea  abolishing  or  modifying  the  general  distinction  be- 
tween grand  and  petit  larceny,  ia  a  question  upon  which  we 
appear  to  have  no  adjudications. 

§  480.  Secondly ;  as  to  Treason.  The  English  law  admits 
of  accessories  in  petit  treason,  as  wetl  as  in  felonies;"  but 
there  is  no  petit  treason  in  the  United  States.'  In  high 
treason,  the  only  kind  of  treason  known  here,  there  are,  say 
aJl  the  books,  no  accessories  either  before  or  after  the  fact ; 
for  those  who  wonld  be  accessories  in  felony  and  petit  treason 
tfre,  in  high  treason,  principal  traitors.*  But  when  we  come 
to  look  at  the  law  as  actually  adjudged,  we  shall  see,  in  sec- 
tions further  on,  that  this  proposition  is  by  no  means  trne  08 
•  to  accessories  after  the  fact.  And  even  as  to  accessories 
before  the  fact,  we  are  about  to  see,  that  it  basbeen  disputed 
in  its  necessary  consequences ;  though  these  pages  will  admit 
it  to  be  true  both  abstractly  and  as  developed  in  its  conse- 
quences. 

§  481.  The  doctrine  of  the  books,  let  us  remember,  ia,  that 
in  treason  there  are  no  accessories  ;  but  that  they  who  in  fel- 
ony would  be  such  are  in  treason  principal  offenders.*  Let 
as  see  what  this  doctrine  implies,  as  concerns  accessories 


'  The  State  v.  Goode,  1  Hawks,  tZi. 

•  4  Bl.  Cow.  38;  1  Eaat  P.  C.  3S8;  I  Hawk.  P.  C.  Curw.  Ed. p.  105,  §  5} 
Anonymonii,  Dftlison,  16. 

•  Ante,  §447. 

•  1  Hale  P.  C.  2SS,  137,  618;  S  Inst  16, 139;  Porter,  341 ;  4  BI.  Com. 
S5,  S6 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  15,  g  89 ;  2  lb.  p.  437,  %\;\  Hume 
Crim.  Law,  3d  ed.  525,  B26,  note,  where  the  Scotch  law  appears  to  be  the 
same ;  Chai^  on  Law  of  Tr«aion,  2  Wa1lad%,  Jr.  184,  187 ;  United  Slates 
c.  Haoway,  2  WBlIaee,Jr.  189,195;  Anon7inot»,  Dalison,  16;  1  East  P.  C. 
99,  178,188;  Reg.  p.  Tracy,  6  Mod.  30,  32 ;  12  Ca81;  Whitaker  o.  En^- 
\\a\  1  Bay,  15;  Chanet  p.  Parker,  1  Const  N.  S.  333;  Rex  tr.  Bear,  2  Salk. 
417, 1  Ld.  Raym.  414;  SomerriHe's  case,  1  Anderson,  109. 

'  Ante,  §  480. 
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before  the  fact.  It -implies  the  right  of  ihe  pro6eeating  power 
to  treat  them  as  having  done  the  act  The  indictment 
against  them  may  mention  the  thing  aa  performed  tbiough 
the  agency  of  another;  or  it  may  omit  this  matter  of  agency, 
■  and  leave  the  prosecutor,  produoing  the  proob,  to  rely  on  the 
legal  rule,  that  what  one  does  by  an  agent  ie  to  be  regarded 
as  done  by  himself;'  either  form  of  allegation  according  witii- 
the  established  practice  in  all  other  pleadings,  civil  ^  and 
criminal.^  That. such  is  the  only  true  meaning  which  this 
doctrine  can  have,  is  plain ;  because  the  distinction  between 
the  accessory  before  the  £ict  and  his  principal^  in  felony,  is' 
merely  in  the  fonn  of  the  allegation,  and  in  the  order  of  the 
trial ;  while,  as  we  have  seen,*  the  accessory  would  be  a  prin- 
cipal  but  for  a  technical  rule  of  the  old  common  law,  intro- 
duced therein  by  a  blunder,  against  sound  reason,  and  againdt 
the  general  teachings  of  the  common  law  itself  in  both  civil  • 
and  criminal  jurisprudence. 

§  482.  The  authorities  seem  ta  settle  al»o,  that  the  allega- 
tion in  the  indictment  against  one  who  has  procured  a  treason 
may  be  in  form  as  above  stated.'  But  there  ia  a  loose  ex- 
pression by  Lord  Hale,  of  his  private  opinion,  not  based  on 
authority,  to  the  effect,  that,  in  the  order  of  trial,  the  pro- 
curer should  not  be  convicted  except  after  or  with  the  person 
*  who  did  the  act.^     This  expression  of  Lord  Hale's  has  been 


'  Ante,  g  473. 

■  Brucker  v.  Froinont,  6  T.  R.  SfiS ;  Vleya  s.  Heselrine,  t  Camp.  804  ; 
Collia  u.  Emett,  I  H.  BL  BiS,  321 ;  Felmmkere  v.  Davie,  1  B.  &  P.  98,  10!; 
2  Cbit.  Pleail.  117,  note;  Lawea  on  Asmmpeit,  110,  111. 

'  Keg.  V.  Traoy,  6  Mod.  30,  83 ;  United  States  v.  Morrow,  i  Wash.  C.  C. 
.733 ;  and  the  oUier  cawe  dted  poat,  g  483. 
'  Ante,  §473. 

■  1  Hale?.  C.  214,  2SS;  1  Gab.  Crim.Lair.aSd*  1  East  P.  C.  117;  B«g. 
V.  Tracy,  6  Mod.  SO,  32.  Sco  United  States  o.  Burr,  4  Cranch,  4T0,  496- 
499. 

*  .2  Hale  P.  C.  22S.  So  he  also  sajs,  that  prinoipab  of  the  first  degree 
sbouli)  be  tried  beforo  priodpab  of  the  second  degree,  —  a  distinctioii  which, 
^e  have  atreadj-  seen,  aal«,  g  4GG,  wa*  long  eioce  exploded.  1.  Uale  P.  C.  613. 
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echoed  by  later  writers :  ^  and,  on  the  t^rial  of  Aaron  Burr 
before  Marshall,  C  J.,  for  the  high  treason  of  levying  war 
against  the  United  States,  the  counsel  for  the  defendant 
argned  that  the  Kngliah  law  is  so ;  the  counuel  for  the  United 
States,  quite  against  the  interest  of  the  prosecution,  conceded 
the  point;  and  the  learned  Chief  Justice,  in  hia  opinion,  fell 
into  the  current;  not,  however,  deciding  absolutely. the  ques- 
tion.' The  mistake,  which  apparently  it  ia,  no  doubt  arose, 
in  the  minds  both  of  Lord  Hale  and  of  those  who  followed 
him,  from  not  diytinguishing  the  procurer  of  the  treason 
from  him  who  afterward  receives  the  traitor.^  And  it  is  be- 
lieved, that,  ia  spite  of  the  doubts  created  by  Burr's  case,  a 
man  may,  according  to  the  law  of  this  conntry,  commit  trea- 
son without  being  present  at  the'  overt  act;  and  may  be 
prosecuted  in  advance  of  those  who  were  present.*     This  is 


'  Foster;  346 ;  I  East  P.  C.  100,  101 ;  1  Gab.  Crim.  Law,  889.  Hawkins, 
however,  lays  down  the  true  doctrine;  but  one  of  his  editors,  Leach,  follow- 
ing Lord  Hale,  Beta  him  arong.  2  Hawk.  P.  C.  6th  ed.  c.  29,  §  2,  Curw.  Ed. 
p.  <3T,  §  1,  and  note. 

'  United  States  i).  Burr,  Burr's  Trial,  pamm,  4  Cranch,  470,  G04.  This 
case  was  one  of  universal  notoriety,  and  of  iauneDBeintoreit  and  importance; 
on  each  ride  of  which  were  employed  several  very  eminent  lawyers.  We 
need  not  therefore  be  surprised,  when  we  find  it  falling  in  some  measure 
within  the  general  rule,  taught  us  by  observation,  that,  in  proportion  as  a 
case  attracts  the  popular  eye,  and  in  proportion  as  the  number  of  legal 
gentlemen  acting  together  is  increased,  it  increases  in  flashes  of  eloquence 
and  the  efiervcBcence  of  genius,  but  diminishes  in  true  legal  argument  and 
learning.  The  reason  is,  that  no  one  of  the  half-dozen  or  doion  lawyers  on 
a  sde  feels  any  pariaeular  responmbility  for  those  parts  of  the  perfonnance 
wbkh,  with  the  kooor  following,  are  necessarily  shared  in  common  j  while 
each  one  is  impelled  by  his  natural  instincts  to  lift  his  individual  light 
al  high  aa  postible,  in  the  presence  of  a  community  better  able  to  Judge  of 
eloquence  than  of  law.  Besides,  a  man  who  knows  he  is  not  answerable 
for  the  whole  of  even  a  subdivision,  cannot  well  bring  his  mind  to  bo  minute 
and  exaet  a  study  of  the  entire  case,  as  is  often  indispensable  lo  his  seeing 
any  one  object,  ia  any  one  part  of  it.  correctly  and  cleariy.  This  may  be 
an  infirmity  of  his  natOre ;  but  it  is  inherent  in  the  human  mind,  and  no  in- 
tegrity, station,  c^ing,  learning,  can  rise  entirely  superior  to  its  influence. 

'  See  post,  §  487. 

*  Charge  oo  Law  of  Treason,  2  Wallace,  Jr.  134, 137 ;  United  States  e. 
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not  adopting  the  English  law  of  constnJetire  tredsons, -con^ 
ceming  the  adoption  of  which  there  is  difference  of  opinion;- 
■  but  it  IB  asserting  the  rule,  aa  to  actaal  treasona,  which  would 
equally  prevail  if  there  were  no  English  law  in  racistence.' 
Still  the  question  has  received  very  little  judicial  dtKUSsion, 
and  therefore  our  proposition  is  not  strongly  fortified  by 
authority. 

5  483.  Thirdly ;  as  to  Misdemeanor.  The  aathorities  coni- 
cur,  that,  in  misdemeanor,  there  are  no  accessories  either  ifl 
name  or  the  order  of  the  prosecation.  Whan  a  man  there- 
fore stands  in  such  a  relation  to  a  misdemeanor,  as  in  felony 
makes  one  an  aceeasory  before  the  fact,  if  what  he  does  is  of 
sufficient  magnitude  to  be  noticed  by  the  law,'  he  is  to  be 
treated  as  a  principal;  the  indictment  charges  him  as  such, 
and,  unless  the  pleader  chooses,  it  does  not  mention  that  thf 
act  was  performed  by  the  hand  of  another ;  and  lie  may  be 
proceeded  against  either  in  advance  of  the  doer,  or  afterwaoct, 
or  jointly  with  him.'     Consequently,  if  one'  employs  another 


Hanway,  !  Wallace,  Jr.  189, 199 ;  Ex  parte  Bollnwn,  4  Cranoli,  79.  Aod 
see  Throgmorton'a  case,  1  Dy.  98,  pi.  56.  Judge  Tucker  most  terocioody 
combats  this  doctrine.  S«e  4  B1.  Com.  Tucker  Ed.  Appendix,  49,  aai  at 
various  other  places. 

>  See  ante,  g  47S.  The  fbllowing  renuiTk  of  Lord  Coke  ts  as  sound  in 
common  tense  as  in  Ian :  "  All  agree,  that  procurers  of  such  treason  to  b« 
done,  before  the  fact  done,  if  aAcr  the  fact  be  done  acconlingi}'-,  in  cas^  of 
treason,  are  principals ;  far  thai  rtej  are  partidpee  ermlnis  in  the  ctrg  act" 

5  Inst.  138. 

»  Ante,§  820-824,442-444, 

•  2Hawk.  P.  C.  Curw.  Ell.  p.  4S7,5  2;  The  State  w.  Cheek,  ISIred.  114; 
The  State  0.  Weatfield,  1  Bailey,  132;  Williams  c.  Hie  State,  12  Sm.&M. 
68 ;  United  Stales  v.  Morrow,  4  Warfi.  C.  C.  738 ;  Floyd  v.  The  State,  7 
Eng.  43 ;  Curlin  o.  The  Slate,  4  Yerg.  143  ;  Reg.  ^y.  Clayton,  1  Car.  &  K. 
128;  Rex  v.  Uixon,  S  M.  &  S.  II,  14;  Common  wealth  tt.  McAtee,  8  Datia, 
28 ;  The  State  v.  Ljmburn,  1  Brev.  397 ;  Reg.  w.  Tracy,  6  Mod.  8I»,  S2 ; 
Reg.  f.  Creenwood,  2  Den.  C.  C.  45S,  9  Eng.  L.  &  Eq.5B6  ;  Reg.  v.  Holand, 
2  Moody,  27G  ;  United   SUles  v.  Mills,  7  Pet,  188  ;  Res  r.  Donglas,  T  Cat. 

6  P.  644  ;  Rex  V.  Ja<.'k9on,  1  T^er.  124 ;  Uhl  n.  Commonwealth,  G  Drat  706  ; 
Commonwealth  v.  Gillespie,  7  8.  &  R.  409,  478. 
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to  commit  an  assault  and  battery  ;  ^  or  tp  bet  for  him  on  aji 
•  election  ; "  or  to  pasa  counteifeit  money,  where  this  oifence  is 
ooly  misdemeanor;^  or  to  make  an  arrest,  under  circum- 
stancea  whereia  the  arrest  ia  by  statute  an  indictable  false 
inapriftonment;*  of  to  sell,  contrary  to  a  statute,  intoxicating 
liquor  witboat  licence  ;*  or  to  throw  dirt  into  the  highway, 
being  a  common  law  nuisance;^  or  to  set  fire  to  a  building, 
where  the  burning  is  but  a  misdemeanor;^  or  to  obtain 
money  for  him  by  false  pretences;^  or  to  feeep  a  bawdy- 
lu>aBe;B  the  employer  may  be  indicted,  as  doing  the  thing, 
either  before  or  after  or  with  the  person  whom  he  employs. 

§  484.  For  a  person  to  be  guilty  at  all,  his  intent  must 
have  concurred  suflSeiently  with  his  act'<*  And  on  principles 
already  mentioned,'^  the  accessorial  act  must  draw  closer  to  the 
principal  one  as  we  ascend  into  the  lighter  misdemeanors, — 
a  matter  illustxated  on  our  Diagram  of  Crime,'^  where  B  P  O 
approaches  C  0,coming  to  a  point  at  O.     Yet,  in  the  smaller 


>  The  State  c.  Ljrmbum,  1  Brev.  S9T;  R«x  u.  Jacbmo,  1  T^v.  124  ;  Bell 
V.  Miller,  G  OUo,  260,  a  civil  case;  Greer  v.  EmerMn,  1  Overt.  13,  a  utiI 

'  WilliaoM  V.  The  Slate,  12  Sm.  &  M.  58. 

'  2  East  P.  C.  973  ;  United  States  p.  Morrow,  4  Wash.  C.  C.  733  ;  The 
State  V.  Cheek,  IS  Ired.  114  ;  Reg.  i>.  Greenwood,  2  Den.  C.  C.  45S,  9  Eng. 
L.  &  Eq.  M6. 

•  Floyd  p.  The  State,  7  Eng.  43;  Beg.  i>.  Tracy,  6  Mod.  1T8. 

'  The  State  v.  Dow,  21  Yt  48-1;  Ccnumoii wealth  v.  Nichols,10  ATct.  2S9; 
Schmidt  v.  The  State,  14  Misso.  137 ;  The  State  c  Anone,  2  Nott  &  AluCord, 
27  ;  The  State  v.  Borgman,  2  Nott  &  McCord,  34,  note ;  Smith  «.  Adrian,  1 
Uieh.  4!t&.  And  see  The  State  n.  Brown,  31  Maine,  G20;  The  State  v. 
Stewart,  31  Maine,  SIC. 

■  Turberville  c.  Stampe,  1  Ld.  Raym.  264. 

'.  B«g.  V.  Clayton,  1  Car.  &  K.  12$. 

•  Reg.  V.  Moland,  2  Moody,  376. 

'  Rose  V,  CommoDwcalth,  3  B.  Monr.  417. 

'^Aote,  j  £64  et  seq.;  The  State  e.  Pollook,  4  Ired.  303;  The  Stater. 
Uimtor,  5  Ired.  369. 
"  Ante,  §  830^24,  442-i44,  464,  463. 
"  Ante,  §  441. 

[513] 


Di.itradb,  Google 


J  486  THE  ACT.  [book  IV. 

offences,  as  in  the  sale  of  intoxicating  liqttor  without  license,' 
if  the  instigator,  beeides  proouring  the  thing  to  be  done,  is  . 
also  the  person  to  be  benefited  by  the  doing,  he  is,  though 
absent,  criminally  lesponsible.^  The  agent  ia  these  cases  ia 
likewise,  we  have  seen,  responsible  :  ^  though,  in  the  case  of 
an  information  against  the  captain  of  a  man-of-war  for  pre- 
venting the  coroner  from  taking  an  inquest  upon  the  body 
of  a  person  hanged  in  bis  ship,  where  the  captain  had  acted 
under  a  mistake  of  bia  legal  duty ;  *  the  court,  granting  the 
.  information,  refused  to  proceed  also  against  his  boatswain, 
who  had  participated  in  the  transaction  under  his  order.* 
Yet  in  respect  of  this  case,  we  should  remember,  that  the 
information  was  a  proceeding  in  some  sense  discretionary 
with  the. court;  and,  therefore,  that  perhaps  the  judge  would 
have  deemed  the  boatswain  liable,  if  the  question  had  arisen 
on  the  trial  of  an  indictment  against  him. 

§  485.  Moreover,  there  may  be  crimes  of  such  a  peculiar 
nature,  that,  therefore,  no  person  can  commit  them,  or  be- 
come guilty  iti  respect  of  them,  except  by  doing  the  forbid- 
den thing  personally.' 


III.   Accessories  after  the  Fact. 

^  486.  Let  us  examine  the  law  relating  to  accessories  after 
the  fact,  in  the  order  just  pursued;  namely.  First,  As  to 
felony,  represented   on  our  Diagram  of  Crime'   by  delk; 


'  See  ante,  §  4S3,  and  the  anthoritlea  there  cited. 
■  And  see  ante,  §  473. 

•  Ante,  §275. 

•  Ante,  §238. 

•  Rex  V.  Soleguard,  Andr.  231,  234,  -^35. 
<  See  ante,  %  87,  282,  284;  Kex  d.  DoagUa,  7  Car.  &  P.  644; 

wealth  ».  Dean,  I  Pick.3B7;  Mount  t>.  The  State,  7  Sin.&M.S77;  (yslen- 
nis  e.  The  State,  12  Misso.  311  ;  Vaughn  v.  The  St«t«,  4  Miwo.  634. 
'  Ante,  §  441. 
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Secondly,  As  to  treason, represented  by  E  Fed;  Thirdly,  A» 
to  miadenieanor,  Bhown  by  A:  /  L  M. 

^  487.  FirBt ;  as  to  Felony.  We  have  seen,  that,  according 
to  the  genera]  principles  of  the  criminal  law,  the  act  and  in- 
tent most  concur  in  point  of  time;  therefore,  that  one  cannot 
make  himself  partaker  of  a  crime  by  consenting  to  it  after  it 
has  been  committed  by  another.^  But  now  we  are  enter- 
ing on  the  consideration  of  what  may  appear  to  be  an  excep- 
tion to  this  rule ;  for,  if  a  man  receives,  harbors,  or  otherwise 
aasiBtd  to  elude  justice,  one  whom  he  knows  is  gnilty  of 
feiony,  he  becomes  thereby  an  accessory  after  the  fact  in  the 
felony.^  Probably,  however,  the  tme  principle  is,  that  the 
harboring  or  asueting  is  the  real  crime ;  that  the  act  of  help- 
ing the  criminal  was  deemed  anciently  to  be  deserving  of  the 
same  condemnation  as  the  act  of  him  who  was  helped;^  that 
the  judges  who  gave  shape  to  our  common  law  thought  it 
not  safe,  in  a  capital  case,  to  convict  the  person  harboring 
until  the  person  harbored  was  convicted  ;  and  that,  therefore, 
this  offence  of  assisting  the  criminal,  philosophically  separate 
and  independent,  was  called  accessorial,  and  the  offender  an 
accessory.  And,  to  distinguish  him  from  an  accessory  before 
the  fact,  who  is  punishable  from  an  entirely  different  reason,^ 
he  was  termed  an  accessory  after  the  fact  The  law  on  this 
subject  is  not  easily  vindicated,  if  this  course  of  argument  is 
not  correct^ 


*  Ante,;  299,314. 

■  i  BL  Com.  37 ;  Rex  v.  Greenacre,  8  Cftr.  &  P.  SO. 

*  Ante,  g  S34,  364,  473. 

*  Ante,  §473. 

'  Acconjing  to  the  penal  code  of  Aostria,— '"  The  immediate  criminal  is 
not  aloDe  gnilty  of  a  crime,  but  also  be,  who,  by  command,  counsel,  instruc- 
tion, or  praise,  prepares  the  offence,  or  iatentionally  hae  rendered  jisaistante 
towards  the  execution  of  the  same,  or  towards  removing  the  obstacles  lo  its 
comnusaon ;  lutly,  he  who  hns  stipulated  with  the  offender  beforehand  to 
give  him  criminal  asristance  after  the  deed,  or  to  participate  nith  him  iu  the 
gun  ariang  Ihorefrora.  Whoever  afier  the  commisBioD  of  the  crime,  and 
witltout  prelinunary  stipulation,  gives  assistance  to  the  criminal,  or  divides 
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^488.  Obviously  a  man,  to  tie  an  aofieSEory  after  the  fsot; 
must  be  aware  of  the  gniH  of  his  priticipal.'  And  therefora 
one  cannot  become  such  an  accesaoiy,  by  helping  to  escape  a 
prisoner  convicted  of  felony^  unleBs  he  has  notice  of  the  con- 
viction, or  at  least  of  the  felony  committed."  So  also,  if  a 
^an  has  of  malice  aforethought  inflicted  >.  fatal  blow  on 
another  man,  a  third  cannot  become  an  accessory  after  Ihs 
feet  in  the  murder,  by  reason  of  harlwring  such  murderer  b^ 
fore  death  ensues ;  because,  until  death,  he  cannot  know  that 
the  offence  was  murder.'.  If  however  we  were  to  look  at 
this  point  as  one  of  principle,  we  should  say,  that  rather  the 
fcurden  of  proof  lies  heavily  on  the  proffecating  power,  to 
show  a  knowledge  in  the  harborer's  mind  of  the  certain  con* 
sequence  of  the  blow  being  death ;  while,  assuming  such 
knowledge  to  be  sufficiently  established  aa  a  fact,  no  legal 
objection  can  prevent  the  conviction  of  the  harborer  as  an 
accessory. 

,  §  489.  If  the  reader  turns  to  our  Diagram  of  Crime,  at 
^  441,  be  will  there  see,  tliat,  outside  the  region  of  Accessory 
after  the  Fact,  and  so  removed  further  from  the  principal 
offence,  are  both  Compounding  and  Misprision  ;  the  last  two 
being  severally  of  a  like  nature  with  tbe  first  one,  but  ail  dif- 
fering in  degree.*  When  therefore  the  thing  done  amounts 
to  no  more  than  a  compounding  of  the  feloay,  or  a  misprision 
of  it,  matters  to  be  considered  further  on,  the  doer  will  not  be 
an  accessory.  Thus  he  will  not  be  such,  if  he  merely  neglects 
to  make  known  to  the  authorities  that  a  felony  has  been  com- 
mitted ;  or  forbears  to  arrest  the  felon ; '  or  agrees  not  to 

the  spoils  irith  him,  19  not  cqiiaify  guilty,  but  bj  those  acts  becoinee  goflty 
of  auocher  and  spectal  crime."     Sanford  Penal  Codes  in  S^umpe,  96. 

'  Bex  V.  Burridge,  3  P.  Wms.  *S9,  4BE  ;  fiex  r.  Greenacte,  S  Car.  &  P. 
3S  ;  4  BI.  Com.  ST  ;  1  Hale  P.  C.  323,  622 ;  ante,  g  2JI,  242. 

•  Rex  V.  Burridge,  supra. 

■  S  liawk.  P.  C.  Cunr.  Ed.  p.  448,  §  S3,  where,  hoireTer,  a  smaewbat  dif- 
ferent reason  is  giTen,  as  to  whieh  see  ante,  §  B3»,  note. 

•  Ante,  §  929,  38T  and  note.SSS. 

•  1  Hale  P.  C.  618,  819 ;  S  Hawk.  F.  0.  Curw.  Ed.  p.  444,  §  28,  aDd  p. 
447,  g  29. 
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I»oaeoute  faim.'  A  fortiori,  a  person  does  not  become  an 
aoceaaory  who  mately  receives  back  bU  own  stolen  goods,'  or 
jviio  charitably  supplies  a  prisoner  with  food ;  ^  for  neither  of 
these  acts  is  any  offence  whatever. 

§  490.  The  tnie  test,  for  detennining  whether  one  is  an 
acceesoFy  after  the  feet,  is,  to  consider  whether  what  he 
did  was  done  by  way  of  personal  h^p  to  his-  principal, 
with  the  view  of  enabling  the  principal  to  elude  pitnishment, 
but  the  kind  of  hdp  rendered  appears  to  be  uniniportant.* 
Thws  he  is  an  accessory  who,  with  the  re<]ui9ite  knowledge 
and  intent,  furnishes  the  principal  felon  "  with  a  horse  to 
escape  his  pursuers,  money  or  victuals  to  support  him,  a 
house  or  other  shelter  to  conceal  him,  or  open  force  and  vio- 
lence to  rescue  or  protect  him.  So  Likewise  to  convey  instm- 
ments  to  a  felon  to  enable  him  to  break  jail,  or  to  bribe  the 
jailor  to  let  him  escape,  makes  a  man  an  accessory  to  the 
felony."^  But  one  is  not  thus  chargeable,  who,  by  persua- 
sion or  intimidation,  keeps  a  witness  from  appearing  against 
the  felon  on  his  trial ; "  tbong^  such  conduct  is  pnnishable  as 
a  misdemeanor,' 

§  491.  The  books  are  not  clear  npon  the  question  of  whem 
a  man  becomes  an  accessory  to  another's  felony,  and  when  be- 
commits  a  substantive  crime,^  by  aiding  the  other  to  escape- 
from  prison  or  from  tbe  custody  of  an  officer,  or  by  resisting; 


»  Po9l,  0. 37. 

■  1  Hale  P.  C.  619  ;  2  Eagt  F.  a  743. 

■  1  Hale  P.  C.  620 ;  i  BL  Com.  38. 

'  See  2  HawL  P.  a  Corw.  Ed.  p.  445-457,  §  28-31 ;  Bex  v.  Lee,  6  C»r. 
&  P.  53e  ;  Reg.  t>.  Chappie,  9  Car.  &  P.  353. 

*  4  Bl.  Com.  38. 

'  Roberta's  case,  3  last.  139 ;  Reg.  i'.  CLapple,  9  Car.  &  F.  355. 

'  Bjohexbft  case,  supra ;  ante^  g  365. 

'  Ante,  §  364-3G6.  A  aub»t&ritir«  felouy  u  one  whicli  depends  on  irseU' 
aloiie ;  and  not  oa  anolher  felony,  to  be  first  eBtablishetl  b;  the  conviction, 
c^  the  person  wJio  direct!;-  committed  it  Xha  Slat*  v.  KtJcer,  29  Ufline,' 
84. 
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process  against  the' oyier*'aji<l'the  li&e.'  The  true  vieW  ie, 
that  there  are  cases  in  which  he  may  be  held  in  eittter  way, 
at  the  election  of' thfl  proteoDtlng  poverj  while,  in  those  other 
eases  in  whieh  there  in  no  Action)  lhtl&  diffieoltywill  asoaily 
be  found  in  determining  whether  hia  offence  is  eubstan- 
tlTe  or  acoessorial.  And  there  are  cireanuttances  in  which 
even  the  accessorial  offence  wears  the  appearance  of  being  a 
substantive  one,  though  not  such  in  fact.  Suppose,  for  in- 
stance, the  principal  felon  is  already  attainted ;  and  the  per- 
son, withont  helping  him  to  break  jali,  or  tlie  like,  eim}^y  aids 
faim  in  soma  other  manner  to  dode  his  sentence,  the  offence 
of  this  penon  is  accessorial  truly ;, while  it  is  substantive  pnu> 
tically,  th«  pnnoipal  being  already  conclusively  proved  guiltj^. 
If  simply  the  same  aid  were  rendered  beftwe  conviction,  the 
Bitoadon  of  the  person  rendering  it  would  be  formally  differ- 
ent; but,  in  both  instances,  he  would  be  called  an  accessory. 
Snppose,  again,  the  mode  of  helping  the  felon  was  to  take  a 
further  step,  and  rescue  him  ihim  lawful  confinement,  either 
before  or  after  conviction ;  the  rescuer  might  be  indicted  for 
the  substantive  offence  of  rescue,  or  for  being  an  accessory 
after  the  fact  in  the  other's  felony,  at  the  election  of  the  jwose- 
cnitor.^  For,  when  a  man  is  by  authority  of  law  commitled'oa 
a  charge  of  felony,  though  only  awaiting  his  trial,  the  reseu> 
ing  of  him*  or  hoping  of  him  to  break  prison,  is  a  distinct 
felony,  equally  whether  ho  is  guilty  or  not :  when  the  commit^ 
ment  is  on  a  charge  of  misdemeanor,  it  is,  without  reference 
to  the  questioi;)  of  his  guilt,  a  misdemeanor.^  But,  iu  these 
cases,  where  the  commitment  is  for  felony,  the  rescuer  is  also, 
or  may  be,  an  accessory  after  the  fact ;  and,  as  tht  crime  of  an 
accessory  after  the  fact  in  felony  is  itself  felony,^  it  is  irrtma- 

*  See,  as  sheildiag  much  light  on  this  matter,  Bex  f.  Burridge,  3  F.  Wiai. 
439,  4g3~485,  493 ;  Commonwealth  e.  Miller,  2  Asfam.  61. 

■  1  G&b.  Crim.  Law,  303,310;  Jenk.  Cent  171;  ante,  §  334;  Aiiony- 
W.O03, 1  By.  99,  pL  60 ;  Kjh  v.  The  State,  10  Ala.  iSC ;  The  State  t>.  Mni^ 
ray,  15  M^oe,  100 ;  Reg.  v.  Allan,  Car.  &  M.  193 ;  People  v.  Duel],  3  Johns. 
449;  Bex K.  Stokes,  3  Car.  gi  F.  148 ;  Commonwealehv.Millerj2  Aebia.  61 ; 
Bex  V.  ILwwell,  Run.  8c  B7.  438. 

■  Ante,  g  478. 
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terial  with  which'  form  of  felony  he  is  charged.  Tbe  propo- 
sition  indeed,  that,. in  all  oases  of  as^sting  a  suppoBed  felon 
ont  of  tbe  booda  of  jngtioe^  under  uronmBtances  making  -the 
gniit  of  the  -persmi  aasiBting'iK  the  same  whether  the  other  is 
^Uty.or  not;  the  crime  of  >helpingiie  not  aoceasorial,  except 
at  tfae  election  of  tbe^  prosecator;  end,  at  hi&  election,  is  ac> 
ceaarial ;  is  too  plain,  in  tbe  bare  ^atemeot  of  it,  to  be  either 
HtrengtheQed  or  oTerthrowa  by  B;athoritieB.i 

^  493.  We-bave  seen,'  that  aceeiBofies  iq  felony,  wheth» 
before  or  aftar  the-  fact,  are  felons^  therefore  a  naan  may 
beoqme  an  accesstuy  after,  by  helping  the  accessory  before, 
tbe  aame  as  by  helping  tbe  principal  felon,  to  elude  juBtice.^ 
And  such  accesacny  after  is  deemed  an  accessory  to  the  prin- 
cipal felon.*  He  would  Beean,  on  prinoifde,  to  be  likewise  an 
accessory  before  the  fact,  to  the  other  accessory  before.  We 
have  seen  .also,  that  manslaughter  adoodts  of  no  acoesaories 
before  the. fact:'  it  does  admit,  however,  of  accessories  after 
the  fact.« 

^  493.  The  reoeirer  of  stolen  goods,  knowing  tbem  to  be 
atolen,  is  notj  within  our  definition,  an  aocestory ;  because  he 
renders  no  personal  aid  to  the  principal  felon.  At  common 
law  be  is  indictable  for  the  misprision  '  of  knowing  the  thief 
and  neglecting  to  pfosecute  him ;  or,  if  he  had  agreed  not  to 
ptosecnte  him,  or  to  pursue  him  but  faintly,  his  offence  would 
be  com[}oanding  felony.^    But,  in  England,  by  statute  3  &  4 

.    >  ae«  Vd.  IL  S  4H  «t  nq. 

»  Ante,  $473. 

■  2  Havk.  F.  C^  Curw.  Ed.  p.  436,  g  1.  See,  w  to  the  law  of  TenneMee, 
The  Slate  v.  Payne,  1  Swan.  Tenn.  383. 

•  UexcJarvia,  SMoodj- &K.  40;  Reg.  e.Parr/SHoad^ft  R.  346;  Cas- 
teh  V.  The  State,  4  Yerg.  14S ;  Wright  r.  The  State,  5  Yei^.  154.  And  see 
ante,  $479. 

'  Ante,  5'4T7. 

*  Bex  B.  Grecnaore,  8  Car.  h  F.  95. 
'  Post;  c.  88.      ' 

'  2  East  P.  C.  T4S,  744;  4  Bl.  Cora,  88^  188;  1  Hste  P.  C.619;  2  Hart, 
r.  C.  Ctirw.Ed.  p.  447,9  30;  Porter,  873;  poet,  c.  37. 
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Will,  and  Mary,  c.  9,  the.  receiver  was  made  an  aoceasory 
after  the  fact;'  the  consequence  of  which  was,  that  he  coald 
be  punished  only  as  an  accessory,  agreeably  to  the  rule  already 
-considered,^  that,  when  a  misdemeanor  is  by  statute  made  a 
felony,.the  offence  is  no  longer  indictable  aa  a  misdemeanor.* 
The  statute  5  Anne,  c  31,  \  5,  confirmed  that  of  William 
and  Mary;  and  ^  6,  aa  also  1  Anne,  stat  S,  c  9,  provided, 
that  where  the  principal  felon  could  not  be  taken,  the  receiver 
of  the  stolen  goods  might  be  prosecuted  separately  ioi  the 
inisdemeanor.*  By  the  present  English  law,  the  receiver  of 
stolen  goods  may  be  proceeded  against  for  felony,  as  a  sub- 
stantive oSence,  without  any  reference  to  the  principal 
otieader.^ 

§  494.  The  statutes  just  mentioned,  of  William  and  Mary, 
and  of  Anne  (a.  d.  1691-1706),  bear  dates  subdequent  to  the 
settlement  of  the  older  colonies  in  this  country ;  ^  and  so,  on 
general  principles,  they  are  common  law  in  only  a  part  of  the 
States.^  But  in  most  and  perhaps  all  of  the  States,  the  legis- 
lative power  has  made  provisions,  following  the  English 
statutes,  whereby  the  receiving  of  stolen  goods  is  punishable 


>  Ho  Stata  e.  Butler,  3  HcCord,  3S3. 
.  •  Ante,  S  100. 
■  2  East  P.  C.  Ui;  Foster,  873;  i  Bl.  Com.  ISS. 

*  2Ea!itP.G.  744,  745;  Foster,  873,  374 ;  4  Bl.  Cotn.  133.  And  me  Itex 
-P.  Wilkes,  1  Letwh,  *&  ed.  108,  3  East  P.  C.  74G ;  Rex  ■>.  Pollard,  S  Mod. 
264,  KS.    See  ante,  §  469. 

'  Bex  V.  Solomoni,  1  Moody,  !92 ;  Rex  v.  Futhani,  9  Cor.  &  P.  280 ;  Rex 
B.  Wheeler,  7  Cor.  &  P.  170;  R«x  v.  Hartall,  7  Car.  &  P.  475;  Rex  v.  An*- 
tin,  7  Gar.  &  P.  796.     And  «ee  Bex  «.  W;^er,  1  Leach,  4th  ed.  480. 

*  Ante,  §  IS. 

'  Kilt;  in  hU  Report  of  Statnles — gee  ante,  S  IC,  note  Maryland — fKjs: 
"The  4th  aec&iii  [of  the  statute  of  William  and  Mary],  which  made  the  re- 
ceiver of  stolen  goods  an  aceeasory  to  the  felony,  did  extend  to  the  proTiuce 
[of  Maryland],  aa  appear*  bycaseB  ofprosecutionK  ander  it,  as  did  also  those 
of  1  Anne,  c.  9,  and  5  Anne,  e.  31 ,  by  -which  such  receiTer  Vtob  WMe  to  be 
prosecuted  for  a  miademeaDor,  before  the  conviction  of  the  principal  offender ; 
bat  bodi  these  cases  are  provided  for  by  the  act  of  1809,  c.  138."  F.  179, 
160. 
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separately  from  the  laiwny  of  them,  either  aa  felony  or  «»  mis- 
d«nieanor.i 

.  ^  495.  Secondly  ;  a$  to  Treatoti.  The  books  all  tell  ue,  that 
tbeve  are  no  ^icoessorles  after  the  fact  in  treReon ;  but  that 
they  who  in  felony  woold  be  such  accessories,  are,  in  -treason, 
pnucipals.  Yet  ihim  the  ■same  sources  we  learn  also,  that 
tbey  who  sustain  this  position  are  practically  treated  in  the 
law,  by  whatever  name  it  may  call  them,  in  every  partioolar 
as  accessories ;  the  charge  in  the  indictment  against  them 
m^Dst  specify  the  accessorial  nature  of  their  act,  and  they  can- 
not be  oonvicted  in  advance  of  the  principal,  or  person  by 
whom  the  treason  was  directly  performed.'  Evidently,  there- 
fore, it  is  a  mere  abase  of  terms  to  call  them  principals ;  for 
they  are  really  accessmies.  The  English  common  law,  how- 
ever, makes  them  traitors ;  ^  jost  as  it  makes  accessories  after 
the  fact  in  felony,  felons. 

\  496.  The  English  statates  concerning  treason  were 
plainly  intended  to  abolish  all  common  law  treasons ;  *  yet 
they  seem  not  to  have  been  always,-  in  all  respects,  so  inter- 
preted.'    And  if  the  view,  that  the  accessory  aj^r  the  fact  is 

■  See  People  v.  Wiley,  S  Hill,  N.  Y.  194;  Sohan  d.  Savin,  5  Cush.  281; 
ComnMnwealth  ti.  AnJrena,  2  Mtisa.  14 ;  The  State  v.  S.  L.,  i  Tyler,  S49  ; 
The  State  v.  Couniil,  Harper,  SS ;  The  State  v.  Butler,  3  McCord,  383 ;  Tlie 
Stale  t<.  Bcovil,  I  ConaL  n.s.  274  ;  The  State  u. Harkneu,  1  Brev.  276;  Tlie 
Stale  n.  Sanrord,!  Nott&  McCord,  512 ;  The  Stats  r.  Coppen burg,  2  8trob. 
3!9i  Canuagawealtli  n.  Frfe,  1  Vo.  Cos.  l»;  The  Ststa  v.  Weston,  9  Cono. 
£27 ;  Caasek  v.  Tbe  State,  4  Yergt  149 ;  Wright  n.  The  Stata,  5  Yerg.  104  ; 
Swaggerty  v.  The  State,  9  Yerg:  338 ;  The  State  V.  Ives,  18  Ired.  338. 

'  IHaleP.C.  833,237, 238;  2  Hawk.  P.  C.  Curw.  Ed.p.  487,441,5  !,  14:; 
:£a«tP.  C.  101;  Forter,  34!  et  seq. 

'  There  wag  doubt  oncienlly  whether  the  guilt  of  the  receiverof  a  trailer 
rose  above  misdeiDBasor.  1  Hale  F.  C.  3S3,  234 ;  2  Hawk.  F.  C.  Curw. 
Ed.  p.  437,  S  3. 

«  Sea  Rex  tk  Speke,  S  Salk.  35% ;  1  Hale  P.  C.86,89 ;  1  Gali.  Crim.  Laik, 
982;  4  Bl.  Com.  76 1  1  EaalP.  C.  G5;  1  Hftwk.  P.  C.  Curw.  Ed.  p.  7,^2. 

*  4  Bl.  Cdm.  Tucker  Ed.  App.  16 ;  1  Hale  F.  C  2S6,  337 ;  l  Gab.  Crim. 
Law,  885.    "  Yon  are  deceived  to  conclude  all  tteaeoiu  be  by  the  statute  of 

44'  [481] 


Di.itradb,  Google 


^  497  TBI  ACT.  [book  tV. 

not  really  guilty  of  bis  principal's  orinie,  bnt  of  a  diattnot  one 
of  his  own,  suggested  ^CTeral  sections  back,^  is  correct,  ^e 
doctrine  follows,  that  each  an  accessor;  to  a  statutory  tftasob 
is  not  a  traitor  under  tbe  statute,  bnt  is  snch  bt  the  common 
law :  just  as,  when  a  legislative  enactment  forbids  a  thing,  yet 
provides  no  penalty,  the  person  violating  ts  indictable  at  tbe 
common  law,  not  under  the  enactment;  or  as  an  unsuccessful 
attempt  to  commit  a  statutory  eriine  iB  a  common  law 
oflence,  —  raattera  already  explained  in  these  pages.* 

§  497.  If  this  is  the  true  doctrine,  it  follows,  that,  nnder 
the  constitution  of  the  United  States,  and  nnder  thos^  Btate 
constitutions  which  are  drawn  from  the  same  pattern,  the  ae- 
cessory  after  is  not  a  traitor.  For  as  to  the  United  States  We 
have  seen,  not  only  that  there  are  no  common  law  crimes 
against  the  general  governnient,^  but  also  that  the  constitu- 
tion prohibits  any  thing  not  therein  mentioned  from  being 
made  treason.*  Its  words  are,  "  Treason  against  the  United 
States  shall  consist  only  in  levying  war  against  them,  Ar  in 
adhering  to  their  enemies,  giving  them  aid  and  comfort,"' 
But  doubtless  the  receiver  of  a  traitor  is  guilty  of  a  misde- 
meanor, within  the  act  of  congress  concerning  misprision  of 
treason.' 


^5  E(iw.  3 ;  for  that  statnte  is  but  &  declaration  of  certain  treasone,  irhich 
were  treasons  before  at  tbe  common  law.  Even  bo  tbdre  do  remain  dirers 
other  treasons  at  this  day  at  the  common  law,  which  be  not  expressed  by 
that  statute,  as  the  judges  can  declare."  Throckmorton's  case,  1  Harg,  St. 
Tr.  es,  7-i,  1  Howell  St.  Tr.  869,  889.  And  Lord  Coke,  fiaving  this  statute 
before  him,  said,  "high  treason  is  either  by  the  common  law  or  by  act  of  par- 
liament;'' and  he  went  on  to  mention  the  receiving,  comfbrdag,  and  aiding 
of  "  any  man  who  committeth  high  treason,"  as  an  "  example '.'  of  trewon 
at  the  common  law.  3  Init  138. 
'  Ante,  S  487. 

*  Ante,  §  84,  Si6.    And  see  1  East  P.  C-  96. 

•  Ante,  S  20. 

'  Ante,  §  357. 

■  •  U.  S.  ConstitntioD,  art.  S,  g  S,  cL  1, 
Post,  S  509. 
[633] 
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5  498.  As  to  tbe  several  States,  where  the  common  law 
prevails,  —  if  tbe  question  aiiaes  under  e  constitution  provid- 
ing, that  treason  Bgainet  the  State  ahatl  coDsist  oalp,  &,c.,  tbe 
effect  of  the  negative  only  maat  be  to  exclude  all  common 
law  treasons.^  But,  in  sucb  BtateB,  it  would  seem  to  foUofr 
from  priDcipleB  already  laid  down,^  that,  th«  accessory  after 
the  fact  to  the  treason  would  be  a  felon.  Yet  his  felony 
would  etiU  remain  accessorial  to  the  treason ;  and  it  would 
also  retain  the  peculiar  quality  of  admitting  the  procurer  of 
it  to  sustain  the  same  legal  relation  to  it  as  the  doer.'  This 
question,  however,  both  as  concerns  the  States  and  the  Uni- 
ted States,  is  one  on  which  we  have  no  light  of  authority ; 
only  there  has  been  manifested  an  undefined  repugnance  to 
admitting,  into  this  country,  the  entire  English  doctrine  of 
accessorial  treason.* 

4  499.  Thirdly  j  as  to  Mtdemeanor.  Those  who  would 
be  accessories  after  the  fact  in  Eslony  and  treason  are  not  such 
in  misdemeanor.  The  act  of  these  persona,  when  cognizable 
at  all  by  the  criminal  law,  ia  itself  a  distinct  misdemeanor.' 
There  are  some  things,  under  this  bead,  too  small  for  the  la%v 
to  notice;  as  shown  on  our  diagram,'  where  tbe  lines  E  M 
■and  F  L  are  cut,  at  M  and  L,  by  NH.  Therefore  no  in- 
dictment liea  for  entertaining  a  vagrant  knowingly;'  or  for 
harboring  a  person  against  whom  there  is  a  warrant  in  a  bas- 
tardy case,  knowing  him  to  he  guilty.^  But  where,  exactly, 
the  boundary  line  between  tbe  indictable  and  tbe  unindict- 


'  Ante,  S  89,  -90. 

*  Ante,  §  447. 

<  Ante,  §477,  492. 

*  Unitett  States  p.  Burr,  i  Crancli,  470. 

'  2  Hawk.  P.  C.  Curw.  Kd.  p.  4S8,  J  4 ;  1  Hale  P.  C.  684 ;  2  East  P.  C. 
973 ;  Commonweallh  r.  Maoomber,  3  Mass.  354 ;  Common ireallh  v.  Barlow, 
4  Masa.  439. 

*  Ante,  g.441. 

'  Rex  r.  Langley,  2  Ld.  Raym.  730. 

*  Vaugban's  case,  Fopluun,  IS4,  2  £oL  Ab.  TS. 
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able  lies  may  not  be  easily  said ;  for  the  authorities  are  few 
and  indistinct. 

§  500.  Indeed  if  we  were  to  loolt  for  direct  adjudications 
we  might  doubt,  whether  the  assisting  of  a  person,  guilty  of 
any  mere  nrtisdemeanor,  to  elude  .justice,  is  cognizable  crim- 
inally. But  the  courts  have  held,  that  a  constable  is  answer- 
able thus  for  snffering  a  street-walker,  delivered  to  his  custody 
by  one  of  the  night  watch,  to  escape.^  And  we  have  seen,' 
that,  generally,  escapes  and  prison  breaches-  are  punishable, 
when  the  offence  charged  or  committed  ia  a  misdemeanor,, 
the  same  as  when  it  is  a  felony."  But  what  ia  conclosive  of 
the  question  as  one  of  principle  is,  that,  as- we  shall  discuss 
in  the  next  chapter,  the  compounding  of  the  higher  misde- 
meanors is  indictable;  and  compounding  is  an  act  of  pre- 
cisely the  same  nature  as  harboring,  only  it  lies  one  degree, 
further  removed  from  the  act  of  the  principal  offender.'  If 
therefore  the  agreement  not  to  prosecute  one  guilty  of  a  high 
misdemeanor  is  indictable,  much  more  must  it  be  indictable 
actively  to  assist  him  to  elude  justice.  There  ia  a  reason  for 
this  branch  of  the  law  having  been  practically  neglected  in. 
England ;  namely,  that  the  statutes  taking  away  clergy  from 
specific  felonies  did  not  usually  extend  to  accessories  after 
the  fact ;  *  therefore,  if  such  accessories  were  convicted,  they 
could  not  be  punished  to  any  effect,  so  that  it  became  com- 
mon to  overlook  their  oi&nce  altogether;  and  this  being  so  in 
felony,  the  same  thing  would  naturally  follow  in  misde- 
meanor, elde  he  who  had  harbored  a  small  oflender  would  be 
worse  dealt  with  than  he  who  had  harbored  a  great  one. 


1  Rex.  V.  BoMie.  2  Bur.  864,  2  Eeny.  575. 
■  Ante,  §364,366,  491. 

*  And  Me  Rex  o.  Stoker,  5  Cur.  &  P.  148 ;  Beg.  v.  Allan,  Car.  &  M.  2»S. 
<  Anle,  S  4S9. 
'  4  Bl.  Com.  39. 
[524] 
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CHAPTER    XXXVII. 

COMPODNDISO. 

5  501.  CoMPOnNDiyo  crime  ia  agreeing  with  the  criminal 
not  to  prosecute  him.  It  is  not  accessorial  to  the  principal 
offence,  after  the  manner  explained  in  the  last  chapter  as  con- 
cerns felony  and  treason,^  but  after  the  manner  as  con- 
cerns misdemeanor;'  that  is,  the  criminal  may  be  proceeded 
against  without  reference  to  the  prosecution  or  conviction  of 
the  principal  offender.*  A  species  of  compounding  was  an- 
ciently called  ihe/t  bote;  "  which  is  where  the  party  robbed 
not  only  knows  the  felon,  but  also  takes  his  goods  again,  or 
other  amends,  upon  agreement  not  to  prosecute."  *  In  very 
early  times,  such  an  act  was  held  to  make  a  man  an  accessory 
after  the  fact,  contrary  to  the  law  of  the  present  day.* 

5  5(K.  The  language  of  the  books  is  general,  that  the  tak- 
ing of  money  to  forbear  or  stifle  a  criminal  prosecution  of 
any  nature,  whether  for  felony  or  misdemeanor,  or  of  course 
treason,  is  an  indictable  offence,*    Yet  various  teachings  of 


*  ADtB,$4S7,  493. 
'  Anle,  S  499. 

>  People  V.  Bucklaod,  13  Wend.  592. 

*  4  BL  Com.  183 ;  2  East  P.  C.  T4),  790 ;  1  Hawk.  P.  C.  Curw.  Ed.  p. 
74,  j  6. 

'  Anonjrmoua,  Sir  P.  Moore,  8 ;  1  Hawk.  P.  C.  Curw.  Ed.  p.  74,  §  7. 

*  Jones  V.  Rice,  18  Hck.  440;  CommOD wealth  v.  Pease,  18  Mass.  91  ; 
Pluiuer  V.  Smith,  S  N.  H.  S53  ;  Rox  v.  Stone,  4  Car.  &  P.  379;  Celling  i>. 
Btantem,  2  Wib.  341,  849 ;  Johnson  v.  Ug'ilby,  3  P.  Wms.  277,  commonled 
on,  6  Q.  B.  31G  ;  Tnun  &  Heard  Proced.  130. 
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the  criiniiial  common  law,  already  coneidered,  dearly  show, 
that  there  are  rnksdeiueanora  so  small,  or  having  so  mnch  the 
Datura  of  private  injuries,'  aa  to  leave  the  compounding  of 
them  not  indictable.  This  principle  is  represented  on  oni 
Diagram  of  Crime,  at  ^  441,  where  the  region  of  compound- 
ing extends  but  part  way  into  the  region  of  miedemeanor. 
Yet  we  have  almost  no  express  authority  on  the  point*' 

§  503.  The  En^ish  statute  of  18  Eliz.  c  5,  provided,  says 
Blackstone,  "  that,  if  any  person,  informing  under  pretence  of 
any  penal  law,  makes  any  composition  without  leave  of  tha 
court,  or  takes  any  money  or  promise  from  the  defendant  to 
excuse  him  (which  demonstrates  his  intent  of  commeooing 
the  proseeutioQ.to  be  merely  to  xerve  his  own  ends,  and  not 
for  the  public  good),  he  shall  forfeit  10/.,  shall  stand.two  hours 
in  the  pillory,  and  shall  be  for  ever  disabled  to  sue  on  any 
popular  or  penal  statute."^  This  enactment  is  of  a  date 
sufficiently  remote  to  be  common  law  in  this  country ;  yet 
the  reader  who  is  familiar  with  our  American  criminal  juris- 
prudence will  notice,  that  it  belongs  to  a  class  of  English 
penal  statutes  which  have  not  generally  been  received  here. 
Still  we  have  no  decisions  on  ttiis  precise  point ;  nor  exactly 
how  the  English  common  law  stands  behind. the  statute: 
though  we  have,  from  an  American  Judge,  a  dictum  in  gen- 
eral terms,  that  "the  compounding  of  penaltiea  is  an  offence 
at  common  law,"*  —  which,  if  true  in  any  sense,  muat  un- 
doubtedly be  restricted.'     A  penal  statute,  imposing  only  a 


*  Ante.  S  320,  321,  340,  353,  444. 

■  See  Pailowes  v.  Taylor,  7  T.  B.  475  ;  Keir  w.  Leeman,  6  Q.  B.  808. 

*  4  Bl.  Cora.  13g;  1  Russ.  Crimes,  tire&.  Ed.  1S2;  1  Dcac.  Crim.  Lftw, 
2G9 ;  Rea.  r.  Ccup,  1  B.  &  Aid.  282  ;  Res  v.  Southerton,  G  East,  120 ;  Bex 
V.  Gotlej,  Rugs.  &  By.  81,  1  Russ.  Crimea,  Grea.  Ed.  133 ;  Reg.  v.  Best,  2 
Moody,  124,9  Car.  &  P.  368. 

*  Collamer,  J.,  in  ninesburgb  r.  Sumner,  9  Vt  23,  36.  And  sec  Edg- 
corabc  D.  Kodd,  S  East,  294. 

'  See  Rex  n.  Crisp,  1  B.  &  Aid.  2S3;  Bex  v.  SoutbertOD,  G  East,  12G; 
ante,  S  S02. 
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pecuniary  penalty,  niaet  make  it  very  heavy  to  cause  the  com- 
pouading  of  -the  offence  under  it,  eepeciaHy  if  not  a  thing 
.  malum  trt  s«,  indictable  according  to  coirect  principles  of  jiiris- 
prodence.' 

^  S04.-  But,  in  the  langnage  of  Blackstone,  •'it'ia  not  nn- 
common, 'when  a  perBon  is  convicted  of-amiedemeanor  which 
principally  and  more  immediately  affects  some  individual,  as 
a  Inttiery^imprifiooment,  or  the  like,  for  the  coart  to  permit 
the  defendant  to  spea/e  leith  the  prosecutor,  before  any  judg- 
ment is  pronounoed ;  and,  if  the  prosecotor  dedares  himsrff 
satis&ed,  to  inflict  but  a  trivial  punishment,"- — a  proceeding 
however,  which  this  ctmimentator  oonxidera  dangerous,  ex- 
cept in  particular  caaes,  before  the  higher  oonrts.'  Yet  the 
proceeding  is  well  established  by  English  authority.*  And, 
both  in  £ji]gland  and  the  United  States,  the  court  will  take 
into  its  con^deration,  in  determining  the  amount  of  punish- 
raent,  that  the  ofTender  has  shown  repentance,  by  doing  alt 
ia  his  power  to  repair  the  wrong.*  Moreover,  in  this  conn- 
try,  the  legislation  of  gome  States  has  provided  for  the  dis- 
charge of  the  wrongdoer  altogether,  in.  some  few  special 
(^Benoes  mentioned,  on  bis  making  full  reparation  to  the 
injured  person.* 

^  505.  The  reader  shnnld  distiognish  the  questions  dis- 

■  4  BI.  Com.  3E3. 

'  1  Russ.  Crimes,  Grea.  Ed.  133 ;  Beelc}-v.  Wingfield,  11  Eut.JB;  Baker 
V.  Townsend,  7  Taunt  422;  Kirk  v.  Strickwood,  4  B.  &  Ad.  421. 

'  See  post,  5  619  et  seq.;  Becley  v.  Wingfield,  11  Ewt,  4S,  48;  fiei  v. 
Grej",  2  Keny.  30T. 

.  '  See  People  v.  Biehop,  5  Weud.  ill;  Price  t>.  Van  Doreti,  S  Soutbard, 
CTS.  Id  Georgia  tlie  statute  proTidCH,  that "  it  ehall  be  lawful  in  all  crim- 
inal offences  against  tho  person  or  property  of  the  citizen,  not  punishable 
by  fine  and  imprisooment,  or  by  a  more  severe  penalty,  for  the  offender  to 
BOttte  the  case  witi  tbe  prosecutor,  upon  the  consent  of  the  injured  party 
being  obtained,  at  any  time  before  verdict"  And  tho  statutory  offence  of 
trading  with  a  slave  tas  been  held  not  to  be  so  cxcluwrely  "  apainsC  the 
person  or  property  oF  the  citizen"  as  to  come  within  die  provision.  Dann 
V.  Tbe  State,  15  Ua.4i9. 
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cuasec]  in  the  foregoing  sections,  from  other  questiona,  liable 
to  be  confounded  with  them,  arising  in  civil  junsprudeoce. 
We  have  already  seen,^  that,  when  one  has  sufTered  from  a 
larceny,  he  may  lawfully  receive  back  the  stolen  goods,  bat 
be  must  not  alxo  agree  to  forbear  prosecuting  the  offender. 
And  it  is  believed,  that  the  same  right  to  take  amends  applies 
in  all  circumstances  of  private  injaries  from  public  wrongs.* 
Yet  sometimes  a  doubt  arises  concerning  the  question  of  fact, 
whether  the  amends  were  intended,  or  not,  to  operate  as  a 
compounding  of  the  public  ogence.  So  as  matter  of  law  the 
inquiry  may  arise,  whether  the  court  will  enforce,  or  not,«n 
obligation  given  to  pay  for  the  private  injury,  as  having  been 
obtained  under  circumstances  calculated  to  obstruct  tbe 
cooT^e  of  public  justice,^ — a  question,  the  discussion  of  which 
lies  not  in  our  present  path.  But  we  should  remember,  that, 
if  in  a  particular  case  the  plaintitT  is  not  permitted  to  prevail 
in  his  civil  suit,  the  consequence  does  not  necessarily  follow, 
that  he  would  be  indictable. 

^  506.  There  are  some  kinds  of  extortion  by  officers,  anJ 
other  obstructions  of  public  justice  by  persons  in  and  out  of 
office,  very  analogous  to  compounding,  and  punishable  OQ 
nearly  the  same  grounds,  while  not  usually  classed  under  tbis 
title.*' 


*  Ante,  g  4S9.     And  nee  ante,  §  JOS. 

I  PluiDcr  ti.  Uttnih,  S  N.  H.  SfiS ;  Beclej'  v.  WingfieM,  11  liast,  it,  ii' 
Baker  o.  Xownsend,  7  Taunt  422,  4ifi. 

*  See  Bell  ti.  Wood,  1  Baj,  240  ;  Mattocks  u.  Owen,  5  Yt  42^  FlnqarO' 
Smith,  a  N.  H.  £53  ;  C&meron  v.  McFarlaod,  S  C&r.  Lav  Rcpos.  415 ;  Coi<- 
ley  0.  WUtiftms,  I  Bailey,  58S;  Illnesburgh  d.  Sumner,  9  Vt  23,  Sfi; 
Bailey  v.  Buuk,  1 1  Vt  252 ;  Ben  v.  Moore,  2  Soutliard,  4T0 ;  CaIiJ[U,i. 
Blaqtem,  2  Wls.34t,  350;  Edgcombe  v.  Rodd,  5  East,  204;  Eeirr-Ue- 
man,  6  Q.  B.  308,  where  there  is  a  general  review  of  the  auilioritica ;  Pat 
lowei  i:  Taylor,  7  T.  B.  473 ;  Kingsbury  o.  Ellis,  4  Cush,  578 ;  Daimoulli  c, 
Bennett,  15  Itarb.  541 ;  Kirk  y,  Striekwowl,  4  B.  S  Ad.  421, 

*  Seu  Rex  v.  Harrison,  1  Eaat  P.  C.  3(i2  ;  Itei  v.  Enckle,  I  Iluss.  Crinwa, 
Grea.  Ed.  408 ;  Reg.  p.  Loughran,  1  CrawC  &  Oix  C.  C.  Tit.    '  -    '[  ' 
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CHAPTER    XXXVIIL 


MISPMSIOM. 


§  507.  The  word  misprision  is  sometimes  loosely  used,  by 
writers  oa  the  law,  in  nearly  the  sense  of  high  niisde> 
meanor ;  or  "  all  such  high  oQences  as  are  under  the  degree 
of  capital,  but  nearly  bordering  thereon."  According  to 
^hich  use,  we  have  misprisions  negative  and  positive.'  But 
the  precision  of  our  language  ia  better  preserved,  while  every 
want  is  met,  by  both  restricting  and  extending  this  word  in 
meaning,  so  as  to  include  all  mere  neglects,  and  nothing 
more ;  and  this  is  believed  to  be,  at  present,  its  proper  signi- 
fication. Misprision  of  felony,  therefore,  is  a  criminal  neglect 
either  to  prevent  a  felony  from  being  committed  by  another, 
(IT  to  bring  to  justice  a  person  known  to  be  guilty  of  felony. 
Kfisprision  of  treason  is  the  same  of  treason.  Misprision  of 
misdemeanor  is  unknown  either  in  the  language  or  facts  of 
the  law ;  because,  for  reasons  already  sufficiently  explained,* 
it  is  too  small  a  dereliction  of  duty  to  be  matter  of  legal  ani- 
madversion. Misprision  of  treason,  on  the  other  hand,  being 
aD  appendage  to  the  highest  crime,  was  anciently  held  to  be 
a  common  law  treason ;  but  now  both  it  and  misprision  of 
felony  afe  misdemeanor.* 


*  4  BL  Com.  119. 
'  ■  Ante,  §  S30-324,  829,  442-444.  "Itrnaj  bo  the  duty,"  said  Marshall,. 
C.  J., "of  a  citizen  to  accase  eveiy  offender,  and  to  proclaim  every  offence 
wlucli  comes  to  hia  knowledge ;  but  the  law  irhicb  would  panish  him  in  every 
case  for  not  performing  thia  daty  ia  too  banb  for  man."  Marbniy  v.  Brocks,. 
J  Wteat  556,675.' 

■  4  BL  Com.  126;  Eden  Penal  Law,  8d  ed.  202.    And  gee  1  Hale  P.  C. 
871.    And  see  ante,  §  &01. 
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§  507  a.  Difference  of  opinion  exiBtscbncernJn'gfhe  degree 
of  moral  wrong  attaching  to  one  Who  fails  to  discharge  the 
duty  of  informing  against  criminals  or  of  preventing  ciime; 
The  common  law  view  is  substantially  aa  stated  in  the  last 
section.  But,  says  a  learned  historian  :  "  The  penal  laws  of 
Egypt  wete  remarttably  severe.  Whoever  btld  it  ia  bis 
power  to  save  the  life  of  a  citizen,  and  ne^eeted  tBat'duty, 
was  punished  as  his  murderer."  >  There  may  be  a  distlncAioti 
in  moral  criminality  between  neglecting  to  prevent  a  crimen 
and  neglecting  to  inform  againstacriminal;  thoa'gh  the  cem^ 
mon  law  appears  to  place  the  two  acts  of  neglect  on  pre- 
cisely the  same  footing. 

^  5076.  Lord  Hale  states  the  common  law  doctrine  thus: 
**  Every  man  is  bound  to  use  all  possible  lawful  means  to 
prevent  a  felony,  as  well  as  to  take  the  felon  ;  and,  if  he  doth 
not,  he  ia  liable  to  a  fine  and  imprisonment."'  Lord  Coke' 
says  :  "  It  was  resolved  in  the  Star-Charaber,  in  Halliwood's 
case,  that,  if  one  finds  a  libel  (and  would  keep  himself  oat  of 
danger),  if  it  be  composed  against  s  private  man,  the  finde^ 
nther  may  burn  it,  or  presently  deliver  it  to  a  magistiBte  * 
bat,  if  it  concerns  a  magistrate  or  other  public  person,  the 
finder  oagfat  presently  to  deliver  it  to  a  magistrate,  to  the 
Intent,  that,  by  examination  and  indnstry,  the  author  may  be 
fbund  out  and  paniahed."'  This  decision  seems  to  carry  the 
doctrine  into  cases  of  aggravated  misdemeanor ;  _but  pretty 
clearly  the  courts  of  the  present  day  will  not  follow  herein 
the  lead  of  the  star-chamber. 

§  608.  The  doctrine  of  misprision,  as  now  understood, 
may  be  stated  as  follows :  to  make  a  maa  liable  for  a  crime 
committed  through  the  physical  v<dition  of  another,  his  own 
will  must,  in  some  degree,  concur  in,  <»  contribute  to,  the 


'  1  Tjtlert  History,  Boaton  Ed.  of  1844,  p.  3?. 

'  1  Hale  P.  C.  4S4. 

'  Cue  de  Libellu  Famous,  a  Ca  126. 


Di.itradb,  Google 


criiiwk^  Bat  wbeo  it  ie  tceason  ov  Mony,  lUKl  he  ^itande  .by 
n^ile  it  ia  done, .  witbout  aaing  the-  meane.  io  bie.  ftower  tq 
pi^^ent  ititbongh 'bi«>,'wiU,:Conear6.iKtt::ia  it;^  or  wfieo  fae 
koowA  of  it»  b&viag  imfiB,  io  bie  abeence'  coi^^tted,  bqt 
pekher  makes  diiH^oBure  of  it  to  tbs  trntboritiefi,  att  does,  aay 
thiug.ta.biiag  the  offwder  to  punishmsct, — 'the  Iftw  boldf 
hirognitty  of  abreach  of  the  datyduefrvnn  «v«ry  tnas  to.t^^ 
oosamanity  wb^ein  he  dtpeUa,-  and  the  govarnntent  wb^cb 
pKotccte  bun.?  Hew  ipaueb  a  man  moat  da^eitfaflc  to  pieveat 
a  cdme,  or  to  bring  the  offender  to  poaishmeDt,  we  may  find 
it  ^iffienlt  to  state  exactly ;  and  doubtless  the- tu}e  wjll  «omeT 
what  vary  with  the  nature  and  magnitude  of  the  oifenoe,  an<t 
tbe  kind  and  degree  of  public  provision  the  law  has  made  for 
seart^ingout  and  prosecating  ofibndns.^  Wa  have  abreEkdy 
seen,  tiiat,  if  tiie  oSenca  ia  below  felouy  iji  .magnitnde,  the 
ntg^ect  is  not  at  all  punisbabta  Whra^  it  is  ponisbable, 
Rusaell  says,  in  accoidanoe  witii  the  general  langaage  of  the 
BogUsb  books,  that  "  a  man  is  bonnd  to  discover  the  criine 
to  a  magistrate  with  all  possible  expedition;"'  and  Lord 
Coke^  thai,  "  if  any  be  present  when  a  man  is  slain,  and  omit 
to  apprehend  the  slayer,  it  is  a  misprision."  °  We  shall  hava 
oceasioD,  in  our  work  on  Criminal  Procedure,  to  eoneidez 
what  a  private  person  may  do  to  prevent  crimes^  and,to 
apprehend  ofienders ;  but  we  should  mistake  if  we  were  tq 
infer^  that  he  is  always  indictable  for  not  doing  all  he 
may. 


>  Ante,  §  !6i ;  3  Hawk.  F.  C.  Corw.  Ed.  p.  440,  g  10 ;  Foster,  350 ;  The 
Stale  V.  nildKth,  9  Ir«d.  440. 

*  I  East  P.  C.  377 ;  1  Kusi.  Crimes,  Grea.  Ed-  45 ;  8  Hawk.  P.  C.  Carw. 
Ed.  p.  440,  S  10;  Faster,  850. 

.  *  1  Bun.  Crimea,  GHm.  Ei.  4S;  1  Esrt  P.  C.  139,  Ufi;  t  Hawk.  F.  C. 
Opr.  Ed.  p.  4U,  441,  S  23,  S9  j  1  H&wk.  P.  C  Conr.  ^.  p.  73,  g  3;  4  BL, 
Com.  ISl ;  1  Hale  P.  C.  371,  374.     And  see  ante,  §  329-338. 

*  And  see  ante,  £  332. 

*  1  KuB3.  Crimes.  Grea.  £d.  45.  And  see  1  East  P.  C.  13S ;  1  Hale  P.  C. 
372 ;  The  State  v.  I^igh,  8  Dar.  &  Bat  187  ;  I^g  tr..Tlie  State,  12  Ga. 
t93. 

'  3  Lut.  139. 
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§  509.  A  statate  of  the  United  States  provides,  "  that,  if 
any  person  or  persons,  having  knowledge  of  the  actnal  com- 
mission of  the  crime  of  wilful  matder  or  other  felony  apon 
the  high  seas,  or  within  any  fort,  arsenal,  dock-yard,  maga- 
zine, or  other  place  or  district  of  country  under  the  sole  and 
exclusive  jtuisdiction  of  the  United  States,  shall  conceal,  and 
not  as  £Oon  as  maybA-dbi^se  and  iriake  known  the  same  to 
some  one  of  the  judges  or  other  persons  in  civil  or  military 
authority  under  the  United  Slafes,  on  conviction  thereof^ 
such  person  or  persona  shall  be  adjudged  guilty  of  mispiision 
«f  felony,  and  shall  be  imprisoned  not  exceeding  three  years, 
and  fined  not  exceeding  five  hundred  dollars"  ^  And  another 
section  makes  it  misprision  of  treason,  pnnishable  by  impris- 
onment not  exceeding  seven  years,  and  fine  not  exceeding 
sac  thou^nd,doUa»i^if  ony.  perBe%  haviog  kHOvledge:Of  the 
commission  of  aoy.tteasoaagaioatthe  United  .States,  ."tilmU 
fwnceal}  and  not  ae  soon  .aa  may  be<disolose  and  maks 
Ifnonm  the  sama  to.  the  President  of  the  United  States,  or 
fame  one  of  the  judges  thereof,  or  to  the  president  or  gova-r 
nor  of  a  paxtiquJar  State,  or  some  ono  of  the  judges  or  jua* 
tices  thereof."  ' 


>I  U.S.  Stat  »t  Large,  p.  113,  Act  of  April  30,  1790,  c.  9,  §6. 
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CHAPTER    XXXiX. 


Sect.  509  a-61I  a.  latroiactarj  Viewa. 

eni-BlB.  ThoKindoflntenL 

■UMBT.  The  Kind  «f  Act. 

UTa.  TbeCombliiatioDof  ActUidlQUnt. 

G28.  Degree  of  the  Crime  of  Attempt 

^  509  a.  Wb  cc»ne  now  to  a  consitleration  of  one  of  the 
most  importHnt,  and  at  the  same  time  most  intricate,  titles  of 
tbe-criminal  law.  There  ia  no  one  title  indeed,  less  onderstood 
by  the  etmrts,  or  more  obscnre  in  the  text-books,  thao  that  of 
attempt  The  reader  will  therefore  interpose  no  objection,  if 
we .  delay  hrm  more  with  discneeion  under  this  title,  than 
under  most  other  titles  of  the  present  volame. 

§  509  b.  The  leading  doctrine  of  attempt  is,  that,  when 
the  thing  done  proceeds  from  a  particular  intent  tncve  evil 
than  the  act,  it  derives  from  this  particular  intent  a  crim- 
inality greater  in  degree  than  otherwise  it  would  have ;  or 
derives  a  criminality,  when  otherwise  it  would  not  be  at  eU 
mminaL 

§  510.  In  OUT  earlier  discussions  we  saw,  that,  although 
the  wrongful  act  must  proceed  from  a  wrongful  intent,  to 
constitute  legal  guilt,^  yet  it  need  not  always  be  the  particular 
act  intended.'  We  saw  also,  that,  while  each  specific  crime 
is  made  up  of  its  specific  acts;  and  while,  to  constitute  a  par- 


I  Ante,  S  S12. 
*  Ante,  §  254-!60. 
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ticular  crime,  the  partieular  acts  must  be  folly  done  ;*  yet,  if 
the  act  and  intent,  taken  togetlier,  come  shSrt  of  the  particn- 
lar  crime,  but  are  STi6Sciently  e-ril  and  have  proceeded  raffi- 
ciently  for  fot  the  tew  to  notice,  they  are  indictable  as  ao  at- 
tempt* Attempts,  which  do  not  amount  to  eabstuitiTe 
crimes,  are  indicated  on  our  Diagram  of  CMme,  at  S  441,  by 
A  B  P.  Now  ab  attempt  is,  according  to  common  legal  ns- 
derstandiog,  an  intent  to  do  a  thing,  combined  with  ao  ict 
which  falls  short  of  the  thing  intended.*  Bat,  as  ahmdy 
shown,*  there  are,  in  the  law,  classes  of  attempts  which,'ffheii 
they  have  proceeded  a  certain  Way,  are  elevated  into  apetaSc 
offeDces.  These  are  therefore  not  supposed  to  be  included  in 
the  section  of  om  diagram  marked  Attempt ;  thoiagh,  eince 
many  of  the  same  Drincii^es  govern  them  as  attempti  in  tte 
technical  sense,  they  will  be  somewhat  discnsBcd  ia  tbis 
chapter. 

§  511.  We  have  moreover  seen,'  that  an  act  may  be  dtfaa 
evil  in  itself,  or  evil  oalj  in  consequence  of  the  particnlai 
intent  with  which  it  is  done ; '  or,  being  evil,  may  derive  an 
additional  degree  of  criminality  from  such  parltculai  infent 
Therefore,  though  always  an  act  and  intent  must  combine  to 
constitute  a  crime,^  yet  there  are  two  classes  of  cases,— 
those  ID  which  the  criminality  comei  primarily  from  theaot; 
end  those  in  which  it  proceeds  either  fttitnariiy  or  infolt 
from  the  specific  intent,  as  distingnished  from  general  milM- 
olence  of  mind.  The  doctrine  of  attempt  applies  only  to 
-the  latter  class.  For,  in  the  former  class,  where  the  gaii  v 
measured  primarily  by  the  act,  and  only  general  maievolenoe 


■  Ante,  1139;  pon,S5ll. 

■  Ante,  g  31Q,  S!0  et  seq.,  U2-iU. 

'  See  JohnsoQ  v.  The  State,  14  Gft.  55 ;  Hie  State  v.  Marshall,  14  Ala. 
1. 

•  Ante,  §  3ie. 

'  Ante,  §229,  315. 

*  Rex  D.  Sutton,  Cas.  temp.  Banlw.  870. 
'  Ante,  S  312. 
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te  reqtnted  t(»  be  shown,  if  tba  act  has  pioceeded  iai  eooti^ 
for  tba  law  to  notice,^  it  cooatitutes  itself  a  substantive, 
offence,  and  is  not  an  attempt  An  attempt  always  implies 
It  aped£o  intent,  net  merely  a  general  mental  culpability. 
When  we  say,  that  a  man  attempted  to  do  a  tbihg,  we 
JDBOB^  that  bei&tendecl  to  do,  specifically,  it ;  and  proceeded 
a  certain  way  in  the  doing.  The  intent  in  the  raiod  covers 
tJbe  ithing  in  fall;^  the  act  covers  it  only  in  part  The  act 
takes  character  from  the  specific  intent ;  which  intent,  reaching 
forward  beyond  the  thing  done,  give^  to  what  is  done  a  de- 
gree of  culpability  it  wonjd  not  otherwise  have. 

'  ^  €11  a.  In  oar  diacnssion  of  this  sabject,  we  shall  consider 
the  following  points :  L  The  Kind  of  Intent;  It  The  Kind 
of  Act ;  III.  The  Combination  of  Act  and  Intent ;  IV.  The 
Degree  of  the  Crime  of  Attempt 


I.   ne  Kind  of  Mevt. 

§  Slli.  The  most  obvioos  proposition  under  this  snb-title 
iSf  that)  to  coastitnte  a  criminal  aUempt,  in  distinction  from 
ft  snbatantive  oife'n«%,  the  intent  most  he  to  do  something 
whidt  would  be  indictaUe  if  done.  We  saw  under  a  previous 
title,'  that  sometimes  an  act  is  indictable  when  the  intent  is 
no  more  than  to  commit  a  mere  civil  wrong.  That  doctrine 
applies  only  to  substantive  offences,  not  to  attempts.  The 
reason  is,  that  an  attempt  is  an  act  proceeding  from  a  ma- 
levoleDce  beyond  itself;  while,  in  the  cases  mentioned  under 
the  previoQS  title,  the  evil  done,  rather  than  the  evil  intended, 


*  ADte,  S  443. 

,' EdeaPei)alLaw,3ded.8fi,  87;  B«xti.  Boj-ce,  1  MoodjiSg;  CommoB- 
.  wealth  V.  Martin,  17  Man.  859 ;  The  State  o.  Mitchell,  5  Ired.  85Q ;  Reg.  v. 
StantoD,  1  Car.  &E.41G.    And  tee  Beg.  c.  Adams,  Cbx.&  M.i99;  Sulli- 
vantv.'Xhe  State,  3  Eng.  400;  «nte,  glSS, 
»  Ante,  §207. 

[535] 


Di.itradb,  Google 


§  513  a  THB  ACT;  [wot  ir.- 

is  the  foundation  of  the  crime ;  at  least,  the  doctiine  there 
and  here  rests  on  different  groande. 

§  912.  Since,  in  order  to  conatitate  an  attempt  to  do  t 
thing,  the  complete  doing  most  be  intended ;  it  woald  aeem 
to  follow,  that,  If  Irom  change  of  pnrpose  the  consammatiDn 
is  forborne,  there  is  do  attempt  Yet  this  may  be  carryinS 
the  doctrine  too  far :  probably  we  have  no  adjodications  .on 
the  point'  The  Proesian  penal  code,  following  -that  of 
France,  declares,  a?  stated  by  Mr.  Sanford,  that  "  an  attempt 
is  only  punishable  when  the  same  is  maairested  by  actsi 
which  constitute  a  commencement  of  execution,  and  ^en' 
the  consummation  ia  hindered  only  by  circnmstances,  inde- 
pendent of  the  will  of  the  author."* 

§  512  a.  A  more  accurate  idea  of  this  doctrine  of  cb&nge 
of  purpose  may  be  drawn,  however,  from  the  consideration, 
that  the  indictable  quality  of  acts  depends  not  on  fects  tran- 
spiring after  they  are  performed.^  Therefore  if  a  man  ftiUy 
intends  the  oommieaion  of  a  substantive  crime,  and  proceeds 
far  enough  in  it  for  what  he  does  to  be  iodictalije  as  aa. at- 
tempt, then  changes  bis  pnrposei  we  may  commeBd  the 
repentance  as  a  good  thing  in  him ;  bul,  until  repentance 
constitutes  a  remission  of  gnil^  we  cannot  say  the  crime  of 
the  attempt  is  therefore  taken  away.  .  , 


*  See,  however,  u  sheddlag  some  light,  obaernttioM  of  Gibfoa,  C  if.,  in 
^uuinoa  V.  Common  wealth,  2  Harria,  Pa.  326. 

■  Sanford  Penal  Code*  in  Europe,  61.  So,  bj  tko  penal  code  of  SpHB^ 
"  Criminal  attempt  ii  a  direct  comroenccment  of  ezecullon,  b^  extanitl  seta, 
Oie  realisation  of  which  is  hindered  by  causes  independent  of  the  will  ofliie 
author."  lb.  12S.  Aod  by  the  Austrian  code,  "  Criminal  attempt  ia  pan- 
isliabje'wben  the  criminal  has  committed  an  action  leading  to  tite  cosuaisaoa 
of  a  crime,  which  crime,  howeTer,  wm  hindered  by  some  circiwstaDccc  i»>. 

dependent  of  tho  will  of  the  author. An  «ttempt  exiato  alao  wbea . 

a  person  endeavors  to  persuade  another  to  a  crime  which  he  dom  not  cti^ 
mit"    Ih.  96. 

■  Ante,  §  Sli.  -  ' 
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•  j^.^3..  We-taveBcwiji' tbat.eyflry  tpan  13  pnesumed  to  in- 
teod  the  natural,  necesBaiy,  and  even  .probable  qoneequences 
of  an  act  he  uiteiitioiially  perfoima ;  and  that,  iu  some  cir- 
csmsitaacasi'Uie^pr^WRtptiQQ  ia.  coiic;lDaiYe<  -  Uppn  thjapiin- 
eipie,  the^e  aie  some  acta  made:  substasUvp  ciinxeai  not  so 
Iflpch  oaaqcQuatof  tbeii  inhereqt  evil,  as  o( their tendeqcy. to 
{KOtQQte  ulterioi.  mischief.  Tbua  libels  aje  indictabte,  bc^cause 
^^yjejod  to  break  the  peace,^  or  to  corrupt  the  public  [qoTala,^ 
(^to  atir  up  seditionagainatthegoverniQe^t;*  baw<ly-faou9e&j 
ttfCflosf;  theii  tendency  is  to  corrupt  the.  public  morals ;  ^  for? 
gpriea,  AS  t^odisg  to  defraad  individuaLi,^  oi  the  public ;  '•  false 
oat^s  and  affidavits  employed  in  judicial  proceedings  *  pre- 
Y^tipg  the .  atteqdance  gf  wituess^s,"  aD.d  the  like,^'^  because 
they  are  calculated  to  pervert  public  jastice ;  and  illuatra- 
tioos  of  this  sort  might  be  multiplied  indefinitely.'^  Here, 
iC.a,ipaaintentionaU.y.  does  the'  tbii)g».be  cannptbe  beard  to 
Bft/i  in  his  defence,  ^that  be  did  ^ot  intend  the  ulterior  mie- 
liUjdl''  And  tbeoce  it  is,  that  these  wroug&  are  eubstantive 
crimes,  instead  of  attempts. 

•  AHte,$248. 

'*'Adte,i4W,  486;  Hodges  v.  The  State,  »  Homiili.  112;  Bcg.  tkNun, 

.'  Ante,  S  379,  ^ 

•  Kex  V.  Woodfall,  Lofil,  77G ;  Reg.  v.  Lovett,  9  Car.  &  P.  462. 
'  Ante,  §379. 

..•■_  Ante,  S  .423  i  Vol.  II.  §  438  et  seq. ;  Reji.  v.  Mareos,  2  Car.  &  K.  356  ; 
Bex  p.  Ward,  2  Ld.  Raym.  1461, 1469 ;  People  v.  Genung,  11  Wend.  18. 
"■»  V<4;iL§461  et«eq. 

•  Ante,  §  365 ;  Omeal^  «.  Newell,  8  East,  964 ;  Hsonper'a  case,  8  Leon; 

no. 

.  *  Th*  State  o.  Carpenter,  20  Tt  9.  ■  ' 

■  »  Anw,  S  365. 

■■"*■  S«e  Waiianw  p.  Eaat  India  Company,  S  East,  193,  201 ;  Reg  t>.  Cfcap- 
Btfl,  1  lien-  0.  C.  4S2;  The  State  v.  Taylor,  S  Br«r.  !43;  Smith  n.  The 
Slate,!  Staw.SOG;  Holmes's  caM,  Crt>.  Car.S7e;  BareGeld  t>.  The  State,  14 
JLta.  603;  Reg.  v.  Dattiy,  t  Mod.  100;  Sex  v.  FtiiHfpps,  6  East,  464;  Seg. 
e.-KeRthaw,  II  Jtir.  616;  Smftli'a  case,  1  Bioud,  340;  Gftnon's  ease,  9 
firono,  366. 

>*  And  lee  R^.  r.  Gatbercole,  2  Lewin,  237 ;  The  State  v.  Kizon,  18  Vt. 
TO;  Reir.  Fanington,  Rnpa&Rr.  207.  [ 
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^514^  In  ooitsideringteehiiical  attempts,  the  jiuynUiy^take* 
into  view  the  nature  of  t^e  act,  as  mattei  of  evidence^  to  de- 
termioe  the  particalar  intent  with  wbiob  it  Was  performed* 
And  they  vriU  be  tokl  bj'  the  court,  that  the  d^ndant  shoidd 
be  pcesumed  to  have  intended  the  natural  and  fwobabJe  oqd^ 
sequences  of  his  act^  But  they  cannot  gf>  farther.  Tbfl 
doc^ne  of  an  intent  in  law,  differing  from  the  intent  in  Jact, 
je  not  applicable  to  these  technical  attempts;  and,  if  tJ^ 
fmsQoer's  real  intent  were  not  the  same  which  is  lud  in  tbfi 
indictment,  he  moat  be  acquitted.'  The  reason  is,  that  be  is 
charged  with  doing  an  act  deriving  its  criminal  qnality  «r 
criminal  aggravation  from  the  intent  whence  it  dowed ;  iH 
other  words,  he  is  charged  with  a  t^ng  aggravated  by  tiiQ 
intent;  and  to  draw  the  intent  from  the  thing,  and  then 
increase  the  thing  by  adding  to  it  the  intent  drawn  from  it, 
is  an  absurdity  in  ai^umenL  There  are  a  few  oases  "  which 
seem  to  overlook  this  truth,  and  even  possibly  to  deny  it; 
but  it  is  sustained  by  the  clear  preponderance  of  judicial 
antfaority,  English  and  American.* 


•  Reg.  V.  JoBM,  8  Car.  &  P.  258 ;  The  State  v.  Davis,  2  Ired.  133 ;  Cole 
r.TboState,  SEng.  318;  Rex  p.  Honlett,  7Car.  &P.  274;  Rex  d.  Holt,  7 
Car.&F.518.  And  see  Rex  f.Uoore.S  B.  &  Ad.  1B4;  Rax  f.  Baile/, 
Rqes.  &  Ry.  1 ;  Southwortt  tr,  Th^  State,  B  Codd.  83S ;  The  SUIe  v.  Jefibr^ 
BOO,  3  Hairing.  DeL  571 ;  Daini  v.  The  State,  t  Humph.  439. 

'  Reg.  c.  Ryan,  2  Moody  &  R.  21S,  overruling  Res  v.  Lewis,  C  Car.  &  P^ 
161 ;  Rex  a.  DuSn,  Ross.  &  Ky.  364 ;  Bex  v.  Thomas,  1  Leach,  4th  ed.  330, 
1  East  P.  C.  417  ;  Res  v.  Holt,  7  Car.  &  P.  filS. 

'  The  State  a.  Bullock,  13  Ala.  413 ;  SlcCoy  e.  The  Sute,  3  Eng.  451 ; 
Rex  V.  Jarvis,  2  Moody  &  R.  40 ;  The  State  u.  Boyden,  1!  Ired.  505. 

*  The  Stale  D.JefferMn,3  Hairing.  Del.  571;  Moore  r.  The  Stale,  18  Ala. 
832;  Reg.  t>.  Sulllvaa,  Car.  &M.  209;  Reg.  u.  Cruse,  S  Car. &  F.  541;  Rex 
t>.Holt,7  Car.  &  P.  518;  Rex  u.  McH hone,  1  CrawC  &  Dix  C.  C.  156;  Rex 
V.  KeHy,  1  Crawf.  k  Dix  C.  C.  186 ;  People  o.  Shaw,  1  Parker,  S27  [  David- 
eon  V.  The  State,  9  Humph.  455.  And  see  The  State  v.  Ilailstock,  2  Blackf. 
S57;  Dains  c.  The  State,  2  Humph.  439;  Cole  v.  The  State,  5  Bng.SlS; 
Bex  ii.Hnnt,l  Moody,  93;  Reg.  p.  Stringer,  2  Moody,  2BI ;  Reg.  b. NichoUs," 
9  Car.  &  P.  267 ;  R«g.  v.  Griffiths,  8  Car.  &  P.  248 ;  Bex  p.  Davis,  1  Car.,*' 
P.  806 ;  Rex  c.  Mogg,  4  Car.  &  P.  364. 
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(SUP.  SXXIZ.]      ^  jLTIEHPt.  ~  ^  did 

^  515k  Thus,  there  are  ctrcamstant;eii  in  which  the  nnititeD- 
tional  Mlling  of  a  human  being  is  murder ;  ^  "  as  if  one  from 
a  boQse-top  rPAhlessly  threw  down  a  billet  of  wood  npon  the 
M<le*walk  where  persons  are  constantiy-paBeiDg  by,  and  killed 
Mm:  itiia  would  be,  by  the  common  law,  mnrder.  Bnt  if, 
instead  of  killing,  ifinflicts  only  a  slight  iirjury,  the  par^f^ 
donldnotbe  convioted  of  an  aeaault?  with  intent  to  commit 
murder."  '  On  tiie  other  band,  where  one  is  indicted  for  an 
Bi^ult  with  intent  to  murder,  and  the  proof  shows  an  as* 
Molt  with  mob  intent  in  fact^  there  may  pirobably  be  a  con< 
tictinn ;  thongh  the  clrcnmstancea  are  such,  that,  if  the  de-ath 
fidlowed,  the  offence  would  not  in  law  be  mordn."  In  like 
manner,  bui^Iary — b^ngan  nniawfol  breaking  and  entoring, 
In  the  night  time,  into  another's  dwelUug-bonse,  with  the  in- 
tent to  commit  a  felony  therein*— is  not  perpetrated,  where 
the  actual  intent  is  to  commit  a  misdemeanor;  though,  in 
cariying  ont  snch  intent,  the  peraoa  really  commits  a  felony. 


*  Ante,  g  2S0. 

■  Moore  D.  Tbe  State,  18  AU.  533.  See  Tke  State  v.  Kcal,  37  Muoe, 
468 ;  Sq'Hx  v.  The  StUe,  33  Ala.  42.  Tite  Engliali  judges  have  held,  tliat, 
if  a  man  irutbiiig  to  murder  anottier,  eboota  at  a  third  persou,  tibota  he  mi*' 
take»for  the  aoe  to  be  murdered,  Trounding  him,  he  is  indictable  for  wound- 
ing the  third  person,  with  intent  to  mnrder  him-  Said  Parke,  B.i  "  Thq 
prisoner  did  not  intend  to  kill  the  particular  person,  but  he  meant  to  murder 
the  man  at  whrao  he  Bhot"  Beg.  v.  Smith,  Dean.  659,  25  Law  J.  k.  s.  M. 
C.  !9,  19  Jnr.  1116,  33  Eng.  L.  ft  Eq.  567. 

*  Sharp  V.  The  State,  19  Ohio,  379;  Nancy  u.  The  State,  6  Ala.  489. 
There  are  some  £ngligb  otatutea  under  which  thii  would  not  he  so,  owing  to 
t^e'^r  peculiar  language.  Bex  t>.  Payne,  4  Cu-.  &  P.  558 ;  Bex  v.  Curron, 
3  P»T.  &  F.  397.  There  is  a  difference  between  an  intent  to  kill,  and  aa 
tnt«nt  to  murder:  the  former  may  exbt  where  the  party  intends  only  such 
killing  as  amounts  to  manslaughter.  People  ■>.  Shaw,  1  Parker,  827 ;  The 
&ate  n.  Nichols,  8  Conn.  496 ;  Nancy  v.  The  State,  6  Ala.  483.  It  seems 
however  tp  be  the  doctrine  in  Misaissippi,  that  by  an  intent  to  kill  is  meant 
an  intent  to  murder.  Bradley  v. The  State,lO  Sm.&M.618.  See  Monnan 
V.  The  State,  24  Missis.  S4. 

■  '  Ante,  g  414;  Vol.  IT.  S  80. 
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\  51S  a  VOB  MTt.  ^     '        [fiOOE  IV. 

'^In  au(A  a  case,  he  may'be  inJiotsdfor  tbe'felenir'  done  in  the 
htmse,  not  for  batgiary.^ 


■  ■   ■      11.    The  Kind  of  Act. 

;'■  ^616.  Another priRdpIec»nctiniifig^'atten)pt<iB,1ibat,'Whst- 
frrera  man's  intent  Tney  be,  heie  not  indictable  nnlees  ItieK 
.'Is  some  adaptation,  real  or  apparent,  in  ibe  thing  done  «» 
accomplish  the  thing  intended.  PreclBcly  whSrt  are  the  litnits 
of  this  doctrine  is,  under  many' fltvcnniBtsdDces,  a^<iBe0ti(m  &t 
'Afficnlty  and  doabt  '  Unqueatiohably  the  not  maat  b«,'fn 
the  langu«ge  of  the  Pmsstfln  code  befofO  quoted^  *<%  com^ 
meneement  of  ezeontioo ; "  and,  'if  it  is  not  of  a  natnM 
wiiich  coold,  nnder  any  crrcumBtancw  and  bowevw  ftr  oaf- 
iied,  do  execntion,'it  cannot  be  said  to  be  a  commencing  of 
execntton,  or  consequently  to  form  a  part  of  an  attempt. 

5  516  a.  The  proposition  is  snfficicntly  plain,  that,  if  a  man 
who  has  a  wicked  purpose  in  his  heart,  does  something 
entirely  foreign  in  its  nature  from  that  purpose,  he  doetf  not 
commit  a  <aiminal  attempt  to  do  the  thing  be  purposes.'  On 
ihe  other  hand,  if  he  does  'wliat  is  exactly  adapted  to  accom- 
plish the  evil  meant,  yet  proceeds  not  far  enoogh  in  the  dding 
for  the  cognizance  of  the  law,  be  still  escapes  punishment. 
Again,  if  be  does  a  thing  not  completely,  as  the  resnlt  (Ks- 
oloaed,  adapted  to  accomplish  the  wrong,  he  may  nnder  some 
circumstances  be  punishable,  while  under  other  circumstances 
he  may  escape.  And  the  difficulty  is  not  a  small  one,  to  lay 
down  rules  readily  applied,  which  shall  guide  the  practitJooer 
in  respect  of  the  circumstances  in  which  the  criminal  attempt 
id  saffioient 


>  S  East  P.  C.  609;  Ilex  v.  Dobbs,  3  East  P.  C.  SIS.  And  see  Kex'  r. 
Thomas,  1  Leacfa,  4&  «d.  3S0, 1  East  P.  C.  417  ;  Bex  v.  Trmty,  1  £aat  F. 
C.  418 ;  The  State  v.  Eaton,  3  Harring.  Del.  661. 

•  Ante,§512.  ' 
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'  -^  517.  A  boy  utkto'  ifonrteen  years  ot  age  is  incapaUe  of 
committing,  B3  we  have  seen,^  tfae  legalcrime  of  rape, ^vfaat- 
ev»  pbyaical  abilities  be  may  have  in  fact;  and  therefore  he 
cannot  be  guilty  of  an  assault  with  intent  to  commit  rape.' 
AttfaoQgh  forgery,  being  sometimes.an  attempt  merely,"  may 
be  of  a  fictitious  name,*  yet  if  no  person  or  corporation  to  be 
jnjnred  by  the-ebeat  exists;'  or  if  the  writing,  supposing  it 
genuine,  has  no  real  or  iqipaiient  legal  validity ; "  or  if,  for  any 
-other- reaaoD,  it  oanoot  possibly  de&uod  any  ooe,^ — tb«re  is 
nb  forgOy.'  Andan:*'.attompt  to  .poison"  is  not  coniinittod 
%>y.admiBisterioga  BobsteDce  notpoisoDons,  thoogh  believed 
io  be  so;  beeanse,  if  it  actnaUy  killt  the  man,  be  is  not  ptA- 
soned  to  death.^  60  if  one  by  aesaali  and  violence  compels 
ft.peisoD  to  write  an  order  for  the  payment  of  money  or  the 
delivery  of  goods,  intending  to  take  away  the  order  so  writ- 
'jbeD,  but  is  intercepted,  be  does  not  commit  an  assautt  witli 
intent  tp  rob;  because,  if  he  had  got  off  with  the  order,  the 
transaction  would  not  be  in  law  robbery.' 


^  <  A]ttB,§M6,411. 
-  -*Be{.«.PlM)lip9,8  Cir.8[  F.  TSS;  Ber  v.  ESdenlMir,  8  Car.  fcP.  S9S; 
liVUlisvis  V.  Tha  State,  U  Ohio,  222 ;  The  Stetn  f.  Handj,  i  Huring.  Del 
56Bi  People  V.  Randolph,  2  Parker,  213.    Contra,  CoDunoairealth  v.  Greea, 
S  Pick.  380,  Parker,  C.  J.,  disaunting. 
'  Ante,  §  433  and  note. 

'  Tbe-aute  V.  Gttens,  5  Ala.  T4T ;  "Rex  v.  Taylor,  1  Leach,  i&  ed.  814, 
SEaatP.  C.9G0;  B*z  v.  BoUaad,  1  Leach,  4tlt  ed.  88,  2  £ait  F.  C.  8£8;. 
ante,  g  428. 

_  •  Reg.  V.  Tjlney,  1  Den.  C.  C.  B19 ;  People  «.  Peabod/,  25  Wend.  472-, 
The  State  v.  Ghens,  5  Ala.  747. 

*  Bex  V.  Bnrke,  Rasa,  k  Ry.  49fl ;  People  v.  Barrison,  8  Barb.  560 ;  ante, 
f4»8.   ■  ■  . 

'  Reg.  V.  Uarcus,  !  Car.  &  K.  856,  conceraing  which,  see  Reg.  t.  Naab,  9- 
Den.  C.  C.  493,  12  Eng.  L.  &  £q.  578  ;  Res  v.  Knight,  1  Salk.  875,  1  Ld. 
Bayin.527;  Barnan)  v.  The  State,  15  Ohio,  717. 

*  The  State  v.  Clarisn,  il  Ala.  57.  And  see,  as  illustrative,  CoDimon- 
wealth  V.  Manley,  12  Fjc4.  1 73 ;  Rex  v.  Coe,  S  Car.  &  P.  408 ;  Reg.  v.  Wil- 
lianu,  1  Den.  C.  C.  39 ;  Rex  v.  Hughes,  6  Cta.  &  P.  136 ;  Bex  o.  Leddington,. 
9  Car.  &  P.'  79. 

*  Rex  V.  Edwards,  6  Car.  &  P.  521. 
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^iSlV-'O.  The  inje '(^Btitittiibnft'on'CTtiich  Bome  of  tb^  fore^ 
going  cases  .turn  nmy  not  W  apparent^;  ttCoughi-aS' ta  other 
ttf'-  them,  there  c&n  be  no  question.  Tint  Ak  act  most  b^  of 
a  natnie  adapted,  at 'least  in-  a  degres,  'to  GCDOibpIleb  the 
thing  iatended,  is  piUin-^'tmt,'-lQ  Wbatde^vee,  and  Iu>«' 
oAspteA-'i     ■  ■■  ■    ■  .      .■.,.-. 

-  '^  516.  Some  of  tte  forogoiAg  are  caae«'ofileg;at  impdssN 
bilit;,  that  the  thing  attempted  ehoold  be  done.  'Andastio 
Bmi'WOiitd'Bttemptrnliat  lie  abeolotely  ksew  he  cx»dd  potia 
tucb  dOi  nor  vovld'  be  deemed  iti  law  to  bare  bo  BtteMfyted  ;^ 
ao,  every  one  being  ODnclasivety  ^«6in&^  to  'Understand  Ihe 
laWj^no  m&noan  'l«gall7  intend  what  is  legaUy  ImposeiUe.  '' 

I'^'MBo.  Caaes'of  legarimfMlsaibilitTvbicwe'ver,  are  votua* 
dKffoiie.  '  Tbei  difficulty  arises  more  frequency-  where  there  ia 
ah  irafxfisstbility  of  iact,  or  of  iaw  and  fact  blended.  .Now 
mon  are  not  conolodveJy  preBamed  to  hno#  facts;  and  eirora 
of  n&ited  fact  and  law^  are  deemed  errors  of  &et'  Snp> 
pose,  then,  a  man  intending  wrong  fails  to  accomplish  his 
pnrf>ose,  thioogh  some  mistake  of  faccia,  A  case  of  this  kind 
occnrred  in  Maauachusetts,  under  a  statute  which  provided^t 
punishment  for  "  every  person  who  shall  attempt  to  commit 
an  offetice  pfOhiHited  bylaw,  aod'ia  duch  atterdpt  {^fttl  do 
aey  aot  towards  the  oommiasioQ-of  such  offence,  bat  shall 
foil  in  tbe  perpeWtion,  of  ebftU  b«  intooepted  or  prev^ed  io, 
the  eieoution  of  the  saue."  *  And  it  was  beld,'that  an  in- 
diotnient  for  an  attem^  'to  cOn^t-  a  Ituoeoy  bf  picking  a 
tnas's  pocket  need  not  allege,  and  the  prosecutor  iraed  not 
prove,  that  ther&  was  in  the  pocket  asy  thing:  which  eonld 'be 
the  aabject  of  laiceny.  Flcsteher,  J.,  in  deUvering  the  opinioiir 
•aid :  "  To  attempt  is  to  make  an  effort  to  efieot  same  object. 


'  Res  V.  Edwwds,  6  Car.  &  P.  515.    And  tee  Nugent  v.  The  State,  18 
AU.S!I. 

*  Ante,  §  238. 

*  Ante,  S  240. 

*  MaMachiuettt  B.  &  Cj  133,  i  12; 
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to.Riake  si  trial tv  expMment,  t()-endeavar,'ti>  use  exertlbii  ^or 
aome  pnrpose.  A  man  may  raake  en.  juttempt,  an  effbrtv*: 
trial,  to  atcalt;!^,  bieaklng  open  a  trunk,  and  be- disappointed 
tn-Dot£DdiDg^e  object  of  pnnaitrBad  so. not  steal  in  iact. 
fitiU  he  re^aipa  imseithBleBs  uhir^afal^  witb  <tbe  attcpipt| 
and  with  fbe  act  done  toward  the  commiesioD  of  tbe  iSftSb 
So  a  man  may  make  an  attempt,  an  experiment,  to  pick  a 
I^Mkeit,  by.  tbhtotii^  bis  bafid'ifto.it,  ilnd  not  socce^  be- 
ems»tkerp  happeosto  be<notblBg  isk  tb«  pochcL  .  Still  he  hba 
vteariy  aade  the  aUein{^  and  done  tite  act  towards  tha  oom 
to»^oa4if  the  oflence.  So  ia  the  preBeot  cBBe,.it  is  not  piebi 
abte  tbat-tbe  defendmut  had  i»  yiaw  any  particular  article,  ov 
badany  knowledge  whetbaroi  o«£  there  was  any  thing  in  the 
pocket  of  the  unknown  person ;  but  he  attempted  to  pick  the 
ptnkiet-ot'  wfaateret  be  might  find  iq  it,if'htf)Iy  he  shontd 
find  axy  thing;  and  theatleaipt,  with.thfr«ebdone  of -tbinok* 
iBg-bis  hand  into  the  pocket)  made  the  oflhsce  ootnfd:^.  It 
was  ail  experiment,  and  an  expecinenC  wbiob,  in  the  language 
ol.tfae  statute,  failed }  and  it  U.aa  muoh:  within  tha  tenu.aitd 
meaning  of  tbe  ^tute,  if  it  felled  by  reaaea  of  tbeie  beii^ 
aafbing  is. the  pockety  as  if  it  hadi£uled  fi!9ia  any  otbe^ 
eaiise."  ^  ■    .    .- . 


'  ^  5i9b:  On'l^e  other  hand,  ht  Etigla^d,  Sfiat  14  iS&  1# 
Vict  0.  100,  §  0,  having  provided,  that,  '*  whereas  offen^tb 
^en  escape  conviction  by  reason  thateooh  persona  ought  to 
have  been  charged  with  attempting  to  commit  oflences,  and 
ttdt  with  the  Qctual  oommnirion  thereof  ;'for  reihedy  thereof 
fteit  enacted,  that,  if  on  the  trial  of  any  person  charged  wttb 
any  felony  or  misdemeanor,  it  shall  a|^>ear  to  the  jnry  upcM 
tbe  eridenoetlKitthe  defendant  did  not  complete  the  oflfenee 
charged,'  but  that  be  was  guilty  only  of  an  al^mpt  to  comnrit 
tbej^jne,  such  person  shall  not  by  reason  thereof  be  entitled 
to  be  acquitted,  but  the  jury  shall  be  at  Gberty  to  return  as 
their  verdict  that  the  defendant  ia  not  guilty  of  the  felony  ,^r 


>  Commonwealth  o.  UcIMuOd,  «  CuA.  tt6$. 
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misdeitieam)r''ehargMl/biit»  guBiyof rsn  attempt  to  comiait 
ttiesamie,''— a  (»i]jopert  indibted  for  the  bui^ary  of-breakii^ 
Emd  «Btenog  a  dwWliHg-'bcnige,  and  tisalitig  ffienin  eertam- 
good$  sped^ed^-vtoB  held'DOt  ■^ptapttij  oonvieted  of  tb»'  attem^M, 
ttAdtr'ttis  statatei  whatctdie  facte  ahowed^  «hat(  tbe'golo^- 
9pecified  were  natin'tft&dwelling-hoasa  TheTeasbit  for  tMs 
ctnuclQBion  is  not  qoite  oertaiii';  btit'ptobabtf  ttie  jdd^' 
would  bftTe  deeaied"tbe'^efE;ailOi),  codfiaedj  ati  it-wds  in  VBa» 
pafticolar  case,  to  specific  turtible*  as  barving  be^n  «toI«»^  not 
abfficieatly  eat^ined,  even  thougli  they  considered  tbe  faotft- 
t«i  make  oert  a  cnmihal^atiffiittpt;  vtnJe  jKissibly  tb«7  4M  aai. 
tii!nk  the  {acts  were  indlotable  at  aH  as  euch  attempt.^'  "'     ' 

§  S18  c.  In  a  Scoteb  caae  the  coart  beM,  tbat  a  cHrne  was 
'cotmnitted  in  wickedly  and'cfllpably  disohvr^ng  loaded'fire^ 
-Brtns  into  an  inhabited  hooee,  to  the  apparent  dang«r'df' lives 
witbtn.  And  the  Lord  Juettce-Clerlc  eaid:  "ItWfts  ntitnee^ 
•essary,  nnder  the  present  libel,  to  prove  real  danger  to  individ- 
uals within  the  house.  The  mere  firing  of  the  gno  into  the 
house  constitated -the  crime,  the  pannel  having  talten  iaa 
chance  of  tlie'eonseqaeoces.'  It  wonld  therefore  bend  'de*- 
tfence,  thatlbeinmates  of  the  hoDE«e  bAd  aceideotelly  left  ^M> 
Jt>om  when  t^e  bhot  Was  iired  into  it,  far  less  that  there  hap- 
pSned  to  be  a  screen  wilich  possibly  might  shield  th«n  frdm 
danger.  If  a  person  standing  nponone  side  of  a  walliancT 
bearing  the  noise  of  a  crowd  collected  upon  the  other,  threw 
over  some  heavy  substance,  the  act  was  equally  criminal, 
though  the  crowd  chanced  at  the  moment  to  have  moved 
back  from  the  wall.  In  the  present  case,  the  act  done  was 
one  by  which  lives  were  endangered,  and  would  in  all  prob- 
ability have  been  lost,  had  it  not  be«n  for  oironmstances  wfaicir 
the  pannel  could  not  have  foreseen."  ^ 


■  Reg.  n.  UcPbenon,  1  DeH&  &.B.  1S7. 

■  S^th's  esse,  1  firou,  MO.    Sse  alao  Bex  u.  Coe,  6  Cu.  &t  F.40&4 
Bex  IT.  Crooke.  2  Stra.  Mn. 
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§  51@  d.  In  Gn^aDd,  under  Stat  1  Viot  c.  85,  which  pTo<, 
'ndes»  that  "whosoever,  with  intent  to  pioepre  the  miBcu^; 
riAge  of  any  woman,  shall .  unlawfaUy  adminietei  to  her,' or 
casae  to  Witakan  by  her,  any  poiMm  at  other  noxious  tbingt: 
oi!  flhall  unlawjaUy  use  any  inetrament  or  other  meaoa  wfaati- 
ap^er  'with  the :  Hke  wbeot^  shall  be  guilty  of  felony,"  en  atr 
teiapt-to  prodOCe  aa  .abortion  is  indictable,  though  it  fails  by 
r^aoD^  of  (he  woman  being  in  £»ct,  contrary  to  the  belief  o£- 
tjiO'  psjiy,  not  pregnant^  And  the  demaod  of  a  gun,  with, 
untftnt  to  steal  Itiroeybe  sufficient  under  Stat  9  Geo.  4,cSj!i, 
^6,..thowgb.in  troth  the  person  of  whom  the  demand  ie  made- 
is  not  ihfi  owner  of  the  gun,  and  has  it  not  in  possession.*' 
"We  may  therefore  deem  the  true  doctrinefto  be,  that,  where 
tfi^.phject  js  not  accomplished,  simply  because  of  obstmotions 
iointbe  wa^,  01  bewaso  of  tiie  .want  of  tJie  tiling  to  be  oper- 
ated upon,  when  the  impediment  is  of  a  nature  to  be  wholly, 
oaknown  to  the  ofTender  who  used  appropriate  means,  the 
ctiiaina]  attempt  ia  committed. 

4  51^  Tbe  pecnliaz  language  of  some  statutes,  inter))reted: 
according  to  the  striot  lulee  i^llowed  in  criminal  cases, 
baa  led  to  decisions  under  ihem  apparently  opposed  to  tbe^ 
doetrine  of  the  last  secdoD.  Thus  it  is  bold,  that  one  does^ 
not  "  sboot  at  any  person,"  ^  if  the  person  is  not  in  fact  in 
ISw  place  teward'wbicb  the  gun  is  pointed,  or  within  reach. 


'  >  Bqg,  v.  GoodcUId,  3  Cw.  &  E.  893 ;  B«s  v,  Gwdbi^,  1  Den.  C.  C.  187. 
And  see  Goldsmith's  cmb,  3  Camp.  76.  Tbe  earlier  atatates  on  tbls  subject 
were  held  not  to  be  violated  when  the  woman  was  not  in  fact  pregnant ;  but 
iSdg  reanlted  from  their  pecaliar  phraseology.  Rex  v.  Scudder,  1  Hoody, 
%tt,  BCar.  kP.  <05,  ovenuling  Rex  v.  Fbillipa,  8  Camp.  73.  And  see 
Rdss.  Crimes,  Grea.  £d.  763,  oote. 

'  Res  V.  McBennet,  Jebb,  148.  There  are  some  casea  of  burglar]'  in 
wUob  a  e^itrary  doetrinA  lo  &At  stated  in  the  text  might  aeem  to  have  been 
held;  but  the;  are  probably  either  not  rerj  accnratel^  reported,  or  they 
tamed  on  a  Tariance  between  the  proof  and  die  allegmloa  hi  the  indict- 
aJenL  i'I%e;«^ICta(i>.JeidE»,2Lea(d),4th»d.3T4,s£MtP.C.»4;  Bex 
V.  Lyons,  2  East  P.  C.  497,  498,  1  Leach,  4th  ed.  196.       ' 

*  Stat.  Geo.*,  c.  31,  §ia. 
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of  the  obarge,  thoD^.  betisved  tobe  «Oi'  Neitlier  doeB  one 
attempt  to^ discharge  "loaded. aims,"  if  the  toDdi-bc4e  k  eo 
plugged  that  the  iiiBtruniewt  cnnaot  possibly  be  fired  ;3  or  if, 
from  not-  being  printed  or  otbeiviJie,  it  doss  not  contain  a 
ciiaige  capable  of  doing  the  :iniacbief  intended.'  Yet,.saaveel; 
in  harmony  with  thia  interpretaidon,  or,  as  lying  close  on  the 
line  between  thie  class  of  cases  and  anotiier,  all  the  BagliBh 
judges  held,  nnder  a  statute  against  administeTiBg  "  poison 
(w  other  destmctive  thing  "  to  people  with  intent  to  kill  theiri, 
that  eocculns  indicna  berries,  in  their  exterior  Fnnbrokeua  pod, 
given  to  a  child  nine  weeks  oH,  are  poiaon ;  thoogh,  byreasen 
of  the  pod  coveiiag  the  poisonoBS  part,  tbey  could  not,  as 
they  did.not,  haim  the  child.'  There  cannot  be  a  "  personat- 
ing" of  another  who  never  had  an  existence;'  there  can  be, 
of  one  who  has  lived  end  is  deali.^ 

519  a.  The  doctrine  conoermag  mistake  of  &ct,  as  appHed 
in  eases  of  attempt,  may,  on  principle,  be  stated  as  foltowB : 


•  Bex  V.  Lorell,  3  Uoody  &  R.  S9.  And  tee  Rex  v.  Eitcbcn,  Htm.  &  Jif. 
Sft;  U«nrr  v.  The  State,  18  Ohio,  SS.  Yet  Tinder  thia  ttSMa  it  ha*  bwii 
ruled,  tiiat,  if  tbe  shot  Uc  the  person  meatioaal  in  (he  iadictmeat,  it  ia  nut 
fiuent,  though  the  defendant  aimed  bis  gun  at  another.  Bex  o,  Jarvis,  3 
Moodj-  &  It.  40. 

'  Rex  D.  Harrii,  S  Car.  &  P.  ISe ;  ante,  S  199. 

■  Bex  V.  Carr,  Bubs.  &  Bj.  377 ;  WfaHlej^s  ctue,  1  Leirin,  133 ;  Beg.  v. 
Oxford,  9  Car.  &  P.  529 ;  1  But  P.  a  413 ;  ante,  §  199 ;  Vaugfaan  v.  Tbe 
State,  3  Sm.  &  &L  6£S.  And  tee  S^.  n.  Lewie,  S  Car.  &  P.  693 ;  Sh»W  V. 
Tlic  State,  18  Ala.  ^47 ;  Rex  v.  Mountford,  7  Car-  &  P>  242, 1  Moody,  44} ; 
Henry  v.  The  StAte,  18  Ohio,  32  ;  Rex  v.  Kitthen,  Russ.  &  Ry.  95.  See  ag 
illastralire,  in  regard  1<3  assaults.  The  Stele  r.  Cherry,  11  Ired.  4T5 ;  The 
State  V.  Sims,  3  Strob.  1S7 ;  Reg.  v.  St  George,  9  Car.  &  P.  4B3 ;  Tbe  State 
«.  Smith,  3  Humph.  4S7. 

•  Reg.  0.  Cluderay,  1  Den.  C.  C.  515,  2  Car.  k  K.  907,  Temp.  &  M.  SIS, 
14  Jur.  71.  AndseoTheState  V.  ClariM»,ll  AU.57;  Goldaquth's case,  3 
Camp.  7G.  An  indictment  for  mixing  sponge  irith  milk,  with  lutunt  (o  poI- 
ton,  was  held  bad  fur  not  setting  out  that  the  sponge  was  of  a  deletedoiu  or 
poisonous  nature.    Rex  m  Powell,  4  Car.  Ec  P.  571. 

'  Rex  c.  Tannet,  Russ.  &  Ry.  351. 

•  Bex  r.  UartiD,  Russ.  &  By.  SS4 ;  Bex  c.  Cramp,  Boss.  &  By.  827. 
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Assumuig  the  necessary  ioteDt  to  exist,  then  the  act ,  most 
hav«  some  adaptation  also  to  accomplish  the  partionlar  thing 
intended.  Bat  the  adaptation  need >onljr' be  apparent;  be- 
caoM.tbe  evil  to  be  corrected  relates  omiy  to  apparent  danger 
ntber  than.to  actual  injary  sustained.  If  tbe  thing  meant  trcve 
aococapltsfaed,  the  offence  woiUd  be  a  sohBtantive  onof  but, 
tiot  being  accomplished,  the  dangeor  as  it  appears  to  outside 
obecxvatioa  is  the  matter  indictable  under  ttw  name  of  at- 
tempt If^  iu'  the  caae  sopposed  some  chapters  back,  of  an 
atiteinpt  to  mnEder*  executed  in  the  killing  of  a  wild  moastar 
^Boneoasly  believed  to  be  a  huniaa  being,'  there  was  inonrred 
Qo  legEdgailt,  the  reason  is*  that,  as  truly  seen  Irom  without, 
the  shooting  at  such  an  object  bad  no  apparent  tendency  tn 
itself  to  eadaiiger  hnmaii  lifie.  So  in  tbe  case  of  an  assault 
carnally  purposed  by  a  boy  toa  young  in  law  to  C(unmit.rape, 
there  is  no  apparent  danger  of  the  legal  offence  of  rape  being* 
«oa^quttcd.  B'nt  in  the  case  of  the  attempt  to  steal  iby  pick- 
ing a  man's  pocket,  wherein  nothing  is  found,  there  is  danger 
of  success,  as  the  act  is  viewed  from  without ;  because  money 
is  ordinarily  carried  in  tbe  pocket,  and,  if  in  the  particular 
uvtanoe  none  vf^as  there,  the  omission  was  a  matter  pertaining 
to  the  partiouler  instance  alone,  and  known  only  to  the  one 
individual.  In  other  words,  the  doctrine  on  principle  is,  that 
if,  in  matter  of  fact,  some  circumatance  attends  the  particular 
instance,  unknown  to  the  offender,  which  circumstance  is  only 
special  to  the  instance,  and  not  ordinarily  attending  similar 
.cases,  the  failHre  of  tbe  offender  to  do  the  thing  intended, 
through  the  intervention  of  this  circumstance,  prevents  not 
his  act  Jrom  being  indictable.  It  is  then  an  attempt,  precisely 
as  if,  the  circumstance  not  intervening,  it  would  have  been 
an  executed  substantive  crime.  Therefore  also,  if  tbe  attempt 
consists  in  discharging  a  ball  from  a  gan  into  a  dwelling- 
house  believed  to  be  inhabited,  while  in  truth  no  person  is  in 
the  house ;  or  inflicting  a  wound  on  a  man  who,  nnknown  to 
the  aggressor,  is  encased  in  armor;  or  in  sending  a  challenge 
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to  oae  whose '  priiloiplea  ^U  not  permit  him.  to  fight ;  ■  or  ia  i 
admioistering  potsoa  to  one  who  h«B  alTesdy'BD:antidote  to^i 
the  poison  in  hia  stomacb: ;  or  ia  doing  asty  other  thing  which  ^ 
fails  by  reason  of  some  anch  casnal  obatBcle.iotervenli^  — .. 
tha  attempt  is  complete;  since  there  ie  created  the  apicueut, 
insecurity  against  which  the  criminal  law-  protcdta  tbe^pnhlic.  i 

^  520.  An  attempt  may  I>e  too  small  a  thing]  ot  proceed- 
too  short  a  way  toward  its  acoompiishmeot,  foe  the  Law  tot^, 
notice.'  How  great  it  must  be,  and  how  far  progress  la  not, 
a  matter  of  a  netare  rediuable  to  exaot  rule.!  It  seema  .tr|~ 
have  been  formerly  by  some  jadgee  BQ^waed,  Jibat  np>  fA-, 
tempt'to  commit  a  mere  misdemeanor  is  indiotabte;'  bat 
this  view  ie  clearly  erroneoos,  and  the  doctrine  U  now  genn>:^ 
ally  stated  in  broad  terms  to  be,  that  every  attsn|ipt  to  qoi9-,{ 
nut  any  crime,*  whether  treason,^  felony,"  or  mi«demeat)or,7  - 
and  whether  existing  at  common  law  or  under  statutes,^,  ie>- 
itself  a  crime. 

§  521.   Yet  evidently,  although  some  act  must  acooijapany 


'  Aatt,  §  320-321. 

'  Aote,  S  322. 

'  See  observationa  in  Reg.  v,  Meredith,  8  Car.  &  P.  589. 

•  B«x  V.  Sco6eld,  Cald.  397,  403 ;  Bex  v.  Higgtns,  !  East,  6.  ' 
■  Rex  ».  Cowper,  5  Mod.  S07,  Skia.  637;  Rex  r.  Funcy,  S  Car.  &  P.  SI.: 

•  Tbo  State  r.  DBnforth,  3  Conn.  Ill;  Tha  Statar.Boydeti.lS  Ir«d.BO&f 
Commoawealth  v.  Barlow,  A  Mass.  439;  I  Hawk.  P.  C.  Curw.  £d..p.  72,. 
§  8 ;  Holmea'g  case,  Cro.  Car.  376  ;  Rex  v.  Hughes,  5  Car.  &  P.  126 ;  Reg- 
17.  Clayton,  1  Car.  &  K.  123 ;  Rex  v.  Higgins,  2  East,  5 ;  The  State  ».  Avery, 
7  Conn.  26G. 

'  Bex  V.  ScoSeld,  2  East  P.  C.  1028,  1030;  Rex  v.  Burdett,  *  B.  &  Aid. 
93 ;  Reg.  p.  Martin,  9  Car.  &  P.  219 ;  Reg.  e.  Martin,  9  Car.  ft  P.  213,  2 
Moody,  123;  Commonwealth  c.  Sjngsbary,  5  Maaa.  lOS,  108 ;  Reg.e.Uere- 
dith,  8  Car.  k  P.  G89 ;  Dngdale  t>.  Reg.  1  Ellis  &  B.  499,  16  Eog.  ImAc  Bq. 
380 ;  Rex  v.  Phillips,  Caa.  temp.  Hardw.  24 1 ;  Ross  ti.  ConuxmwMttb,  I  B. 
Monr.  417. 

•  Anl«,  %  89 1  Rex  «.  Cartvri^t,  Bnn.  &  Bj.  108 ;  Bcoc  s.  Rodvriii,'  7 
Car.  &  P.  795;  Beg. ».  Boder,  6  Car.  &F.  388;  The  State  KMancr,  2  HiU,' 
S.  C.  493 ;  The  State  v.  Avery,  7  Cow.  2K.         ■ 

[MS]. 


ub,  Google 


b^h  adtbtidiinten^addtid'togetbcrvthe  set  m«y-  bs:lPBB,  and 
pM«^tH]:0e9K  fot^'iO'  •pfOffOietioa'aB  tiK  intent  -ia<  in  mnmvaity 
greatev."'  BeoMise  the obJMtrtrf  the'lawn  toaupprcBS  y/iottgy 
aftefit  baS'^Btlaitieda'standard  idagmtddB  ^and  thare  U  iM 
Horn  'f^r  doubt,  tbtt'tbe  intent  giveS'CKdor  Ix)  tlf^  acl'tothe 
extent  of  making,  under  circumstances,  an  act  indictable  or 
i^f,  act^^rfin^  as  the  intent  is  greater  <a  less  in  e«iK  On  ifae 
dHter  bendf  tke  act  al6o,  htAttg  gfeatCroTleas  iq  evi),  is  indicN 
able  or  neFttotbte  ground,  while  tb»int«nt'remainB  the  eaitie^ 
TOei«<V»e  the  repre8«iitatio>n  on  out  Diagram  of  Crime,  at 
§-411,''i<)  nrbstantitdbr  cormct;  \9h«re  ttib  liiiee  B  P  and  A  P- 
cboTerge,  coming  to  a"  poiirt  at  P,  befofe  they  reach  the 
trftnOBt  heig4it,  at  O ;  showing  not  only  the  idea  juet  presented^ 
bn*  also,  that  no  mere  attempt  to  commit  some  of  the  smaller  - 
lA^^meftntnn  is  a  soffiaent  dereliotibn  from  duty  to  b*  in- 
detable.  ■       ■  .    , 

§  533.  Lord  Abinger  once  saggested,  that  the  thing  done, 
nec^ABary  to  consUtute  an  indictable  attempt  to  commit  a 
misdemeanor,  must  be  "some  illegal  act."  And  he  added: 
^  Suppose,  for  instance,  that  a  man  intended  to  commit  the 
misdemeanor  mentioned  by  Mr.  Greaves  [of  carnally  know- 
ing and  abasing  a  child  between  the  ages  of  ten  and  twelve 
years],  and  was  to  take  his  horse  and  lide  to  the  place  wbeie 
the  ciiild  wai,  that  would  be  a  step  towards  the  commission 
of  the  offence,  but  would  not  be  indictable."  ■  This,  bow- 
ever,  we  cannot  fail  to  notice,  would  be  only  a  preparation 
for  making  the  attempt ;  *  or  at  all  events  it  would  not  be  a 
"commencement  of  execution,"   within   the   words   of  the 


*  Reg.  V.  Meradith,  8  Car.  &  F.  589. 

*  It  ioB  bmn  tdMtrved;  hotrevor,  that  the  Act  need  "  mt:  be  the  laat  peoxi- 
aait  set  prior  to.lkeconBammatuui  of  the  fetonj  atteinpted  to  be  perper 
trftted."    Uhl  o.  Commonwealth,  6  GnL  JOB.        .    . 

[«9] 
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I^usBian  coda.^  Ifl  aootber  I'lawi  tf '  ttie  learned' judge  tneaUt 
by  the  vords  "  illegal  act,"  ^"^  ^ct  iUegal  per  xe^  witlioat  refe»' 
enoe  to  tbe  aeoocnpanying  inteat,  be  wns'vn'oiig:  if  he  moat 
an  act  illegal  whCa  considrered  ia  eoQneobon  vith  the  iptenty 
he  did  Bot  b«lp  tbe  diSiooUy ;  bdoaneetbe  qaeatiaA'isr-nbea 
the  act,  linked  to  tbe  intent,-  is  iUagal,  and  so  inActeblek'! 
For  inatapce,  it  bas  been  held  in4»oM>b3  te^put.  iati^aitD^D'i 
poeket  "  tbiee  docats,  with  a  maiicioas  intent  to  cba^e  hl> 
with  felony  "^-~-a.  veiy  bad  act  when  seen  under  the  sbadov 
of  this  iflteat;  yet  a  very  good  one,  if  thct  mi6i  *faa}ia 
poTprty  and  distresa,'  and  the  inteet  vtbb  to.  gvie'hidt  tbtt 
dacat^.  Perhaps,  therefore,  this  matter  is  best  left  to  tlie 
entigfatened  discretion  of  tbe  judges,  as  each  c^tse  preseBls 
itselt* 


^  523  a.  The  proposition,  that  some  acts  toward  c 
ting  substantive  crimes  are  indictable  otherwise  than  as  SU 
tempts,  has  been  already  considered.'  And  further  refleetSdn 
still  presses  tbe  author  to  the  conclusion,  that  tbe  propriety 
of  legal  language,  and  the  harmony  of  legal  science,  are  best, 
preserved  by  coniuderiiig  all  such  acts  to  be  attempts.  Tbem; 
is  Qo  reason  why  tbe  field  of  tbe  indictable  aboukl  be  cut.opi 
more  than  it  is  at  present;  Bot,  let  as  still  tthnembef,  tbtf- 
differenee  of  view  now  spoken  of  is  merely  respectihgttre  lafi;' 
guage  of  the  law,  not  at  all  respecting  the  law  itself. 

§  523.  That  some  olTences  canoot  have  the  ^opendagr  of' 


■  Aate,  §  M2. 

*  Ante,  5  3»,  815,  848,  fill,  S14. 
.  »  Rfli  e.  SuBmoix,  I  WUs.  829. 

*  Sea  Uhl  ■>.  CoDunoKirealtt,  6  GntrOC;  BeXB.TftyloivHalt.&ei;  fiig» 
t>.  St.  GMree,  9  Car.  &  F.  4SS ;  Reg.  v.  Le#iB, »  C^.  &  P.  ^8^  Duh4 
States  V.  TwcBtf^ht  IVkagM,  Gilftin.  SM;  Tke  Smo  cBniM,  U- 
Maine,  71;  Rex  d.  Farf^t,  1  Leach,  4th  ed.  IS,  L  EMtP.C.  *ie,417;'H^' 
Clair's  eaae,  2  Lewin,  49 ;  Reg.  v.  RensliBir,  30  Et^.  L.  &<  Bi^  383, 3  Otl  C. 
C.39a,ll  Jar.fliI;  Gftaw'l  oape,  2  Bibnn,  D6& 

*  Ante,  S  81fi  o,  815  6.  .!  ' 
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Attempt  iieoBiise of  Uieir little  nta^nittufe,  is'a  troth  reetrng  as 
well'in' autfaority  a»  in  reaHon>  Tbus  a  man  rs  not  indictable 
fl»  attempting,  or  pemwding'  to,  the  sale  of  tt  gtass  of  intoxi- 
(Ktiag-Iiquoewitboat'a  license;-'  ot  for  nmhfrlg  a -mere  con* 
tiadt/to  •ail  Bpints,  where  only  the  selling  is*  inttrdlcted^^  .  Bat 
be  is  inAeteUe  for  procnring  an  obeobne  print  witii  the  intent 
toi-pabU^'ft;*' and,  it  Beea»,'far  wrttiDfif  any  Ubelvith  Bach 


; '§  S&4.  -Y-nb,  further  than  the  foregoing  prbiaf^eB  have  dis- 
doSeit^-tbe'BBtnfe  of  thearet  seems  not  to  be  matenal..    The 


>  Ante,  g  521  j  Rex  v.  Upton,  2  Stra.  816  ;  Rei  v.  Bryftii,  2  Stra.  866  ; 
Dobkins  t>.  The  State,  2  Humph.  424  ;  Commonwealth  v.  WiUard,  22  PiA. 
44< ;  Fnfoe  ».  The  Slate, »  Httmph.  lOS ;  Bon  v.  ComniaDveallb, !  B.  Monr. 
«7i  .:■...       ■  ■      *      ■ 

,.',.G<iaitK«iii««Wi  V.  TVJIUrd,  la  I>itk.4T6.  In  tUf  ewe,  Shaw,  C.  J.,  ob- 
«ftrT04  :  ".It  is  difficult  to  draw  any  precise  Ubb  i^i^atiDction  between  the  ' 
Cisei  in  which  the  law  holds  it  a  misdemeanor  to  counsel,  entice,  or  induce 
another  to  commit  a  crime,  anil  where  it  does  not  In  general,  it  has  been 
caasidereduapplytng  tocuesoffeloa}-,thongh  !t  has  been  held  fhat  itdoca 
nftdej^diipontbe  mere  legal  Md  teohniroldittlnctldD-betweeiimoti;  md 
ui«)ei>«W[>r.  Onebonndoutiaii,  hvHever,  istaanifert  inaU  tlMcWea,aad 
that  is,  that, the  offence  propoeed  tn  be  committed^ by  the.  counsel,  advice,  at 
enticement  of  anodier,  is  of  a  high  and  ^j[r>Tated  character,  tending  to 
breaches  of  the  peace,  or  other  great  disorder  and  violeace,  being  what  are 
nBnaUy  conmdered  mala  in  tt,  or  criminal  in  themselTes,  in  contradistinction 
t^  mabi  ftrcAtUfT,  or  actiothenriie  ItidifferHit  tbaaas  tfaeyarerestrunedby 
poritiTe  law.  All  the  cases  cited  in  lapport  of  the  objection  are  of  this  de- 
Kriptiou^  .  >.. .  .  We  know  of  do  ease,  wbw«  as  aet  whiehj  previously 
to  the  statute,  was  lawful  or  indifferent,  is  prohibited  under  a  small  speciGc 
penalty,  and  where  the  soliciting  or  inducing  another  to  do  tbe  act,  by  which 
he  may  incur  the  penalty,  is  held  to  be  itself  punishable.  Boch  a  osbs  per- 
haps may  arise,  under  peculiar  circumslancee,  hi  which  the  principle  of  law, 
vrUth  in  icstf  Is  a  UgUy  latntary  tme,  will  apply ;  b<rt  the  cbart  are  all  of 
o{MOtoa,  that  it  does  not  a^^y  to  the  case  of  one  who,by'pun.'haslng  spiritu- 
otdi  liquor  of  an  nficwsed  penoa,  4w*,  M  &r  as  that  act  extends,  induce  ' 
thatodier^todeUIn  vi<datiDa  of  the  stunte." 

1  EHlse  v.  The  StKe,  5  HwDph.  108. 

*  Doagdalei>.  Reg.  16  £^.  L.  ft  Eq.SM,  1  EIKb  ft  B.  4t5;  Bate,S81>. 

■  Bea  f.  Bordett,  4  B.  &  AU.  95,  1S9. 
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attempt  to  utter  and  pass  the  coin.^  One'toftfiAMtimptite 
bum  his  neighbor's  honse,  by  bnrniog  his  own ;  *  or  to  car- 
nally Jqicivr^  and>,a)?ii^^^^l'  betiv#e^  thei-eg^a  rClf  teu  s^d 
twelve  .yeaiCB,  by  doJog,7vi|:b.ib«<V9»8ppt|.a(i..-(Mlfc.:wWcli(Othflft 
wise  WQyld  beaft  Vjfmlt.*-  ,■    i  .-         .■)    .,.,-.    .     ,■■>■•  ■■-'r 

§  525.,  A  cpranqgn  tQTja  ot  att^mpti  ia  tbe  BoUbitiag^iafftii^ 
other  to  commit  a  cxime;.  the  act,wbtob  ia  t^infs^eMaryiiilgnrt 
(|ient.in,flvery,ofiencfl»*w>na«tiog  iAitbe.wU«tfttit>o.*  :Th**«f 
ia  incite  fL  aerivajft  b^  steal  bis  pAster'iB  i^q^Je^^iCft  otiiwiftto 
KQii  to  unclerta^e.a  laroeiiy;^  to  maJfO' OTeEtmes^to  oid&4d 
commit  sodomy,'^  or  adultery,  where  adnlteiy  is.  a  staftatoiy 
felony ; "  to  bfibi)  meralyi  a.  bribe ;  "*  to  reqaeftt,  it  eeemei  .otut 
to  post  up  a  tjireatening  notice; "  are  severally  indietable  thJa" 
d^^aoora,ttiougJi.t^Q.  peraan  .appfoaehed.  deaUnee  tb«.  por^ 
aiiasioo.  .  A  conspiracy,  too,  ia  a  Bolieitation-aod  raomBthing 
mote ;  .and  therefore  it  fa^a  in  aome  -meaaiwe.  witiun  tite  roles 
of  law  which  ^ov^rn  attempts,, though  it  ia  subject  to'  tho 
inAu^nce  of' other  Jegal  priiMiplea  lilitwise."  ,A  aolvcitatioo} 
scctttftt^y  viewed,  ,flwj  be  df eja^d  "  ^  .  cpmiqwoemeiat  ttf 
^ecu^Qii.;," 'p  JDMt  it,U:i<>n)y^th».(iEBbatefiiQ  suc^  ex«otiti»t)) 


>  The  state  o.Beeler.lBrev,  482.-  _    . 

■*'W:Jonoa,  351  i  2  East  P.  C.  I02T. 

■  Reg.  V.  Martin,  9  Car.  &  F.  813,  i  Moody,  133. 

•  Ante,  §312,  611. 

.  *.  B«x  v.  Uissinx,.?  Eaali,  »;  S^  u.  ^urrj,  Molt^Wi,.  666 ;  PMfiltf  v. 
Saab.  4.  H^,  N.  Y..193 ;:The  Sta^  o.  &.wcy,  7  C«Bn.  SIS ;  CoranDiiMttlllL 
tr.JIarripg(pn,3Pick./ii6,     .      ,     ,  .      ,.     . 

'  FenasylraqiA  «.  MqGiU,  Addupn,  Sll.,   9m  Ztgf.  n.^CoOagwooii  S  M«b 

288.  .,..,-...,.■  :i 

•  BexE.I)ick«i«ii,lHoo4y,34;  Bcc,.|i.Ko«ail,-«Jw.4»«.    ■•■ 

•  The  State  v.  Avery,  7  Conn.  266.  .r.  .  ...         '.  ■.   .  -.;.  ».-. 
■°  United  Sutes  v.  Womll,  2  Dall.  364  ;  Hefleton  v.  latttVfCtMt-lPmi. 

C.  P.  88.  .,-,^,       1.    ,  ,■      .      ,■.  :.X-f..-       „!■       .. 

"  Reg.  p.  Datey,  1  Crawf.  &  Dix  C.  C.  33.  . .      ,        A  • 

"  See  ante,  §313,  437.  .•.,,:..,,■, 

"  Ante,§512.  ..,      -,i   ■,    ■   ,.■  ,  ,.   '■>   .-   ...        -    > 
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u«t,  as  it  netfdnot' be,  "tbe  last  proximate  act  prior  to  the 

MHSUHHItathHlt*"  ■ 

l-^-5Q^  In  the  claes  of  attempts  mentit^ned  in  the  last  sec- 
tloUi  aa'  ini  otber^  it  is  immftterial  as  a  general  proposition, 
whether  the  crime  attempted  is  technically  a  felony  or  a  mis- 
demeanor.' But  the  solicitation  being,  as  we  have  seen,  the 
fy»t'»it^<ia\:fm  a  ghtdstidn  of  steps  reacbirtg  to  theconsam- 
iaation(<tbe  thing  intended  must^  on  principles  already  ex- 
fiajiied,^  betrf'a  gntver  natare  than  if  the  step  lay  iUrther  in 
nivpibfX',  Umaantinsticceaefiil  enticement  to  commit  adultery 
bte'been  held,  ia  Gonneottcut,  whfve  adultery  is  felony,  to  he 
^R'ln^tablealtempi;''  hat,  in  Pennsylvania,  where  It  is  a 
nisdemeaiidr  pnniBbable  by  fine  not  exceeding  fifty  pounds 
imdi  iihprlsonment  not  less  than  three  months  nor  more  than 
tWfdve  months  the  court  has  held,  that  a  conspiracy  between 
Umanand  teoman  to  perpetrate  this  offence  la  not  indictable^ 
Tbe'4atteT  decision  was  pnt,  indeed,  on  some  peculiar  views 
of  the  few  of  conspiracy,  not  tenable ;  but  the  result  seems 
to  jaetlfy  this  use  of  it  by  way,  of  illuertratfon.*  And  one  can 
Wrdly -doubt,  that  tberb  may  be,  in  Fennaylrania,  an  indict- 
dble  attempt  to  commit  adultery,  when  the  act  comes  snffi- 
cieatiy  neu  th&fiiU  oSeace^  --  ■  ■ 

§  527.  Let  Ds  draw  one  further  illustration  from  oor  prepo- 


'  *'Aat^,  f  6BS,  i>ote<  And  see,  M  illoitrfttive,  ante,  §  !49.  Id  Reg.  c. 
n^teton,  Dears.  DIG,  S38,  U  Law  J.  ir.  b.  H.  C.  17,  19  Jur.  940,  33  Bng. 
L.  &  Eq.  540,  Parke,  B.,  said :  "  The  mere  intentioii  to  commit  a  misde- 
meanor i*  not  cciminal.  Some  act  is  required,  and  we  do  not  think  that  alt 
^ott  towards  eomnUtiag  a  Biiademeanor  are  indictable.  Aetiremotelj  lead- 
ing towards  the  comniisaioD  of  the  offence  are  not  to  be  considered  as  at- 
tempts tacmimit  it,  i>tH  acts  iramediatelj  coaaected  Willi  it  htb."  But  see- 
on  this  pmnt,  ante,  §  S15  a. 
-•'Airta.f  890. 

*  See  the  cases  cited  in  the  last  sectioii. 

*  Ante,  §621. 

*  Ante,  g  379  and  note. 

*  Shannon  t.  Conunonwealth,  2  Harm,  Pa.  226. 
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9it$W  thdt  4h0  ttei  milst  .'btinra>  stHse-  inbei^Dt.teitdcnt)^ 
toacoonipliah.ttiB'  uateaded  wrong.' j  Othceivvfldt  WooU'-not' 
itppniach'  eqfiicieiitlT-  Aearlhe  result  tobe-wortbyaftbe' law's 
notJee.  'TbHiiiAre<luiTei'tbb-idoetniife,  aol>ri7astHigrimoB%'!Dn 
statnte»'Wh)ob,eilB.'iti  >afiimmBce'iaf  leomoiMr  Ib^t  fnonoiplBiy 
^«t»  iiL  forgery  -and  >eoafiterf«LtiBg,^"lbeie'.fnuisl-'be^'iD-  ibv 
tbing'fwged  or^oonBtctifettedi'a  sirajlitDdB  toitte  sufJpoMd 
Qciginal;  for  cIbb  ii  coirid  bot  pfobably  ai<idoni^lMi>  nof 
intended  cheat^  And  .tbao:ar»iTUXOii8iother>caie8lAJiiii^ 
within  a  like  princi[^e>  But,  undw  a  statute  which  made  it 
criminal  to  administer  to  a  woman,  with  intent  to  procure  an 
abortion,  "any  medicine -pr  t^her  tkinR"  %. learned  judge 
intimated,  that  it  was  immaterial  what  the  thing  adminis- 
ter^ .wae,<  JX  givan-  with!  Uia  intent  -mentioOBd,  itubughoi^y 
",&  hit  lOf.brfad."^  'In  ^sfihaeaqe,  howcveDif  .the: ftoisonev' 
kqev.the  :tbing  Adinifli*t)ered,to  be  incsfiabletol  ^pnodataa^t 
tb«  JKaglUtbfl. crime,  would  not.  bb  «etDnttttdd4'tiQcanle..bB' 
must,  ib«  presumed' to  Jhave  aotadiwitiioQeit^ei  iateiit.whi(ttt. 
tbe  la;w  r«quiiiefl.^ .  And,  on  principle^'  pec^pa  the  iodmallan' 
itoeU  »  sappoitablc.  only  by  appl^ng  a  very  .barren.  B<nt->ttf.- 
intecpietatiwito  the.ataiutB. .  .    -    ■  i  i- ■   ' 


'  III.    1^t&  Cbmbtnation  of  Acl  and  IiUenl.    '  ' 

^  527  a.  The  foregoing  discussion  in  this  chapter,  concern- 
ing the  act,  sufficiently  explains  bow  it  must  combine  with  , 


- 1  *  Mte,  $  filB  «i  wq.      -       '■   ■         , 

'  Ante,  S  369,  *23.  ■.    ' 

■  IUk.  v.  HooM,  2.  Uut  P.  C.  MO;  fids  tr.  EHioO,  «  BrM  P.  C.  S51,'l 

]:^«<!fa,4tiL«Li;fi,  179(  Bw».Collio«a,Bu«.ft.Rr.31«,iiLekob,  4tb«d.. 

1048, 4  Xauvt.  SOS,  qos ;  Bgk  f.  >VsMi,  1  Suit  P.  C.  «I,'164,'l-LMieb,  t& 

-ed.  364;  United  StatM  v.  Morrow,  4  VfaA.  C.  C.  783;']taniek»,  Csnn.. 

mouweftlth,  2  Va.  Caa.  S5G  ;  Res  v.  Vuivj:,  t.Leacb;  4lli  ed.  TSj  l,£u«P. 

C.  164.  .      ■       ■  -  '       ;.■■;..■■• 

1  Reg.  V.  Stringer,  L  Con  Jc  K.  isa ;  B«X't.  Gtiffith,  1  Cnr.  &  P.  iW.  <  ' 

*  Res  p.  Coe,  6'C«b.  &  IX  40ia,  Va«ckM,  B.  -    ,    -  . 

♦  ADte,§5l8.  .  ,  ..    .'  .1 
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t^'ibtmit  '>iVeb<a  swgie  farther  t^Btrtwtton'Wtlt  be  wnM 
bfvfxyoi'  «afiuoiaiHl^hat  has<  almady^bKir  eaid;  'Jf-the  in^ 
tent  ccNttianqsiiiot/wbiltt  eieaj  fott  oi'i^-'acb'-tieic^BtMy  ti> 
oampletcthe'etteDipti  is.  bau^  perfctnasd^'ne'crimiiial  proM" 
tjetfafD  liep  iiw  irhat  IB' dooe ;-  ffiiiee  Act-Bnet 'intent  rnnet  «k 
ways. cambiae,  and  -ahvays'in  poinfcof  titne.''  If,'howateiS' 
^noogb  ie  dbns'while  tb«  intent  cootfrtds  Ihe'Edt,  no  object-' 
tjwi  oaa<f>e'>taken.tbat  epmetbing  else,  not  essentia),  was' 
^Boe.  vhenrtkeiinientrwas  not-preeent^'  '         'i 


'-  '      '    TV.    The  Degree  of  tlie  Crime  of  Attempt, 

:4'538.  All  indictable  attempts,  Whetfaer  to  oommit  felody' 
v  mtsdcnteanor)  are  misdemeanon.  Once  an' attempt  to 
CMtmit  a  Xelonjf  was  snppoeed  to  be  -  felony  ^*  but  thisdob'' 
liine  baa  been  long  exploded.'*  Therefore  if  one  connaela  to' 
a  feloBiona  act- another,  wboj  in  the  Absence  of  thfe  adviser, 
oiideitakiee  it  and,  faUes.  botb  may  be  joi6tly  indicted  for  the' 
attenpt;^  tboogfa,  ha<)  the  pfTort  saeoeeded)  ik»  one  wovtd' 
hare  been  an  accessory  before  tho  fact,  and- the  other,  a  pritH 
eipal,  in  the  felony ;  and  the  indictment  could  not  have  been 
in  the  same  sense  joint'  Some  of  the  Bnglieh  treasons,  as  the 
imagining  of  tb^:  king's  death^aie  so  pra^'y  ^tefipts  in  their 
natnre  as  not  to  admit  of  technical  attempts  outside  of  them.' 


■  ADtB,S3l!,SU. 

■  Ante,  S  249-250  a. 

'  1  Hawk.  P.  C.  Cnrw.  Ed.  p.  72,  S  S ;  1  £aat  P.  C.  411 ;  Dwm-.  Stat  Sd 
eO.  794. 

■  'IXtutP.  C.  AC,  411,419;  Holtntn'R  caso,  Cro.  Car.'  370;  llie  State  i:. 
Bo^dw),  lBlred.MC;  Coatnanweattti  ii.  B&r(ow,4  Ua«.  43ft;  Rei  t>.  Bc6-' 
fiAt,  (Md.  SB  7 ;  Hociatt  v.  Gafluaonweallli,  3  HAns,  Pa.  9S ;  Sex'  v.  En- 
■antay,  1  Sum.  I9S. 

".Bagi^nClajton/l  C«r.&K.lI«;  aTite,J463.  '      ' 

*  Ante,  S  467  ;  Tnin  &  Heard  Preced.  IS. 

'lUxv.  Jadan^'FOmrfJc  DixC.C.  I'4»;  1  Haftk.  P.  CCarw.E^.p. 
13,  {27,  80-33;  B«x  v.  Tooke,  IBulP.'C.  <0|  Reg.  «.  Hairls,  Ctr.&'U. 
Get,  ibe  note. 
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But  it  is  believed,  that  both  of  tbe  forms  of  treason  known 
in  this  country,'  thoagh  being  in  some  senae  attempts,^ 
do  admit,  in  tbe  States,  of  indictable  attetnpta  besides,* 
which  are  miBdemeanor.* 


'  Ante,  5  357. 

»  Ante,  S  Sie,  818 ;  Rex'«.  Stone,  6  T.  R.'5!7 ;  Bex  v.  Gordon,  3  Dong. 
590 ;  3  Inst.  9.    And  see  ReapnUica  o.  Roberts,  1  DalL  39. 

'  See  1  Ewt  F.  C.  Si.  "If  tliere  be  oaljr «  eoatfriracf  to  levy  irar,  it  is 
not  treuon."  Holt,  C.  J.,  in  Friend'i  case,  13  Howell  6b  Tr.  1,  61.  See 
juite,  g525. 

*  And  see  ante,  g  607. 
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..    ,r      ,,    .,     .    ,     CHAPTER  XL. 

■   "  ."■  ■      ■    '     ■     ■       iORIMXa  TlKWIHf  TOUBTHER.     ■ 

Smct.  itt  a.  IntTOdnction.  '  '  ■■  . 

&3»-e8t  0.  Tb«  DItMoq  or  Grim*. 

GS6-I>41.  The  CoruequeDcefl  of  the  DlTision. 

Uisn,  Doctrine  qnnllfled  in  Vuloai  ClrcnmaUiicM.-, 

^  5S8  a,  Thi  lav  separates  criminal  things  into  what 
it  t«tn8  specific  offences.  The  treatment  of  these  offences, 
severally  regafded,  will  occupy  the  chapters  of  oai  second 
volume.  Bat  some  points  concerning  their  combined  rela* 
tions  to  one  another  will  be  examined  in  this  chapter.  We 
shall  consider,  I.  The  Division  of  Crime ;  II.  The  Conse- 
quences of  the  Division;  IIL  The  Doctrine  qualified  in  Vari- 
ons  Circumstances. 


I.    7%e  Division  of  Crime. 

§  539.  The  foregbing  chapters  of  the  latter  part  of  the 
present  book  finish  those  divisions  of  crime,  represented  on 
OUT  Diagram  of  Crime,  at  ^  441.  There  are  other  divisions 
now  to  be  treated  of;  namely,  those  which  are  connected 
with  the  separation  of  criminal  things  into  what  are  called 
speoiGc  offences,  as  just  mentioned.  And  to  show  these 
divisions  some  further  drawings  have  been  prepared. 

§  530.   Each   of  the   circles   here .  exhibited   represents   a 
specific  offence.     When  a  man  has  done  one  wrong,  or  a 
series  of  wrongs  tending  to  one  result,  his  crime,  on  inspec- 
tion, often  presents  divisions  and  combinations  leaving  a  wido 
47*  [5571 
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§1 530  rat  Ata.  -  .■■  .  >  fsoos  xr^ 

eleotioQ  in  nifethdds  of  cfeeling  with  Una.''  Feritlaps;.  ili-a 
particalar  instance,  the  law  has  oo-vv/'ot  puDishing'.all'hts; 
act,  ia  all  its  eooimitjf  butj  disregardioga  'pbrt  ofl  it,  ImB' 
a  ready  way  against  him  ikir  the  residiis.  Fopexanftlcv  if 
a  soii  knows  that  his  ftlher  hail  made,  ihroagh  peeafiw: 
affection,  a  will  giving  him  a  large  pRfeieiute-  ovcc-  1M- 
other  children ;  and  he  meditates  a  seirieaoE  &aaAi  wihioli.  ba' . 
fears  will  lead,  on'  their  bein^  detected,  to  tbe'Cancelliilg'ofi 
the  will;  to  prevent  whieh,  and-  to  obtain imoiediftte  posae*^ 
sion  of  the  property,  he  kills  in  cold  blood  this  pateihtd' beB*t 
efactor;  he  can  be  indicted  only  f<br  murder, — acriine  whicti  i^ 
constituted  by  any  premeditated  and  aniewfiil  Tolnatary  killing! 
of  a  bnnian  being.-  We  will  now  Let  the  Oiifel  circle  A  S  C^- 
id  the  figure  here  exhibited,  represent  his  whole  moral  crime;' 
while  the  iiuer  circle,  AIDE,  show*: 
all  for  wbk^  he  oan  bb  tirade  iegally. 
answerable.  If  the  ion  wefe  also  a  flqr-' 
vant,  the  English  law,  as  it  stood  wtnn 
this  country  was  settled,  not  as  it  stands 
now  with  UB^  would  admitr  of  a  drele 
drawn  between  these  two;  tliat  is,  he 
might  be  held  for  petit  treason,  wUch  is  murder  'aggravated' 
by  the  single  circumstance  of  the  person  whose  life  is  tabea 
being  the  master  or  husband  of  the  ofiendw;*  bat  theotiier 
aggravating  matter  supposed,  ooold  not  be  indnded. 


'  Tbtt  B  man  may  commit  more  Uiaa  a  nngle  offianca  in  ma  tratuaclaoai 
irheD  a  eonviction  for  one  will  sometimes  bar  proceediDgs  agiiiiut  hiu  fas 
the  others,  and  sometimes  not,  see  The  State  ir.  Standifer,  S  Fort.  523 ;  The 
Slate  ».  Damon,  2  Tyler,  387 ;  The  State  v.  Fife,  1  Bailey,  1 ;  Hinkle  p. 
Common nealth,  4  Dana,  616;  Gbnith  v.  Commonwealth,  7  Grat.  59S;  The 
&ate  V.  PayetteTille,  3  Murph.  371 ;  Sex  t>.  ChSmpneys,  2  Uoody  &  B.  SB, 
2  Lewin,  5-2 ;  The  State  o.  Johnsos,  13  Ala.  BiO ;  Hsleoaib  v.  CfHUvh,  fl 
Conn.  375;  The  State  it.  Squires,  11  N.  H.  87;  Commonwealth  d.  Tuck,  30 
Pick.  396  ;  Joulyn  v.  Commonwealth,  6  Met.  S36 ;  The  Sute  v.  Thur9t<»i, 
2  Mi^MuUao,  38! ;  Reg.  u.  firettel,  Cv.  ft  U.  60S ;  R»  v.  Jomk,  4  Car.  & 
F.  21 7 ;  Lorton  r.  The  State,  7  Misso.  55.     And  see.poBt,  %  GS6. 

*  Ante,  g  357,  447. 

•  1  Hawk.  P.  C.  Sih  ed.  c.  88,  §  1,  3. 
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^.  §f 631^ .  TbiS  ideS'  sia^r  be  cBrried''  moch  farther.  Sappoae.' 
mi  (thiiDary  atsf  W vtH«rdfT,-ooiBnittted  by. an  inteotionali 
Hoftf.  ■  bet'.-tiie  «t^(r  cnrcle  ABO  xepreseiit  it  If  -we  eoch. 
dui^  fifNB>oiir  view  ibe -element  of' 
RHifiee  f  foMboiighti,  we  have^iriari* 
dngkter)  which  amy  be  symboliiied' 
l^.  ihe.  next  ciide,  ADR  Birt  (x)< 
ihg  Aovrei  6x>va,  there  was,  ta  the  .\ 
sttine  traosaotion,  SB  auaalt  with  in- 
tent'to  kiil,.iKpre8eated  by  thectrde 
AlFO..  Thtro  was,  still  lower,  a 
tottery,  figmed  in  tbe  circle  AH  I;  end  there  was  an  PsaanH,' 
ijicllfiated  by  A  K  L.  .  Or,  dereloping  tbe  proposition  in  an- 
otfaw-fortn,  a.maa'  may  be  gatlty  of  arson  in  faarning  a  dwell- 
iag-honset  Wherein  a  bmaaa  being  ie  consumed,  and  thub  be 
giUti^y  also,  by  the  same  act,  of  mnnler.^  Tbe  murder  will  "be 
MpEceeoted  by/a  larger  circle,  and  the  arson  by  b  etoaller, 
within  it ;  as  ebown  in  ekher  this  figora  or  the  last' 

:-:f  S33.  'Sometimeatwo  or  more  offences  have  one  or  more 

dements  xn  cooimon.     A  case  of  this-  sort  is  here  shown : 

tite  rarcle  AOB.F  repreaenting  one  offence,  and  tba  circle 

AiEBD  another,  while  ^ween  the 

two  ares,  AEB  and  AFB,  lies  whet 

is  commoii  to  both.'  '  Aod  a  man  may, 

in  one  transaction,  have  done  what  ia 

represented   by  both  circles.      Or  we 

may  suppose  these  circles  so  drawn, 

that  their  respective  circumferences  will  merely  touch  each 

other,  neither  one  including  any  part  of  the  other;  they  will 

still,  it  appears,  represent  what  may,  in  some  peculiar  circum* 

etancea,  be  accompliBhed  of  crime  by  a  single  volition,  or  at 

aU  events  in  a  wngle  transaction.* 


'  The  Sou,  V.  Cooper,  I  Green,  N.  J.  861. 

*  See  poat,  §  551. 

'  For  an  instance  in  ptunt,  sec  Beg.  c.  Paice,  I  Car.  &  K.  73. 

*  Ante,  S  930  and  note;  post,  J  684,  587.    ' 
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§  533.  TBen,  again,  the  person  rtiy  haVft  'doD6  ibo't  oiify 
what  both  circles  represent,  but  more  also,  mios,'  beii^;  the 
.  outer  circle  G  C  H  D-  may  symbolize 
whathedidi  arid  ^e  two  inAercirelea^  ■ 
ACBF  and  AEBJ),  t*o  attacks 
carved  by  the  law  dot  of  the  'tnLtikai- 
tioa ;  while  there  iS  lid  offence,  Ktt6wn 
in  law,  corresponding  with  th^'oofifr 
drcle;  in  other  W6^3^  covering  "Irfe 
whole  moral  guilt  Again ;  tbe  th1l% 
^doae  may  be  an  exact  and  well-defined  crime,  precisely  tept^- 
sented  by  the  outer  circle  G  C  HD;  and  still  there  rria'y  life 
included  therein  two  other  offences,  shown  by  the  two  inner 
circles.  A  E  B  F*  will  then  exhibit  a  part  of  the  act  wbS<ih 
belongs  to  each  of  three  sepafate  and  distinct  crimes.       " ""  ^ 

^,534.  Let  us  look  atbnt  a  single  other  tUustratidn.  Tm 
outer  circle,  ABC,  may  picture  to  our  minda  a  patti6fl]& 
crime ;  and  the  three  inner  circles,  AT) ^, 
BDB,  and  C  E  F,  three  distinct  crime^ 
embraced  within  it.  No  one  bf  the  ibt^' 
\  extends  into  any  other  one;  yfet^'tbgeth^, 
J  they  do  tibt  cover  the  whole  ground  Wlhe 
'  larger.  Arid  eo,  for  example,  a  nJan  may- 
be a  common  seller  of  intojcicatlng  llt^uor 
without  license,  contrary  to  a  statute 
making  this  punishable ;  and,'  in  carrying  on  the  budines^  bf 
a  common  seller,  he  may  be  guilty  of  apec1S.b  Wies  against 
another  statute,  which  makes  each  particbtar  sale  an"bf- 
.  fence.'  Or  we  may  suppose,  that,  while  the  outer  circle 
represents  what  the  man  does,  the  law  has  no  cbltespdnding 
offence ;  but  has  three  distinct  offences,  lying  withlil  the'  ttans- 


1  The  State  v.  Malier,  8S  .Maine,  22G ;  The  Slate  c.  docaaiti  82  ISaine, 

529.    And  see  The  State  i>.  Begbee,  22  Vt  S2 ;  Commonwealth  p.  Fei-Iev, 

2  Cosh.  559;  Rex  v.  Chainpnej^'2  Hood/  &  B.  !6,  Lbitiii,  52;  HlnUe  v. 

CommopirealtK  i  Dana,  618.  -,:■■'-.•■■     -  -  i  ^ 
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.^actiop^ytile  fieithfr  pf  tbefa  include?  any  thin_g  wfaich  ia  also 

^  -§[.534  (V  Tlieee  ^epresejitatiopa  mjgbt  be^TOried  hi  ways 
Inoumerable.  -Bat  what  i^he^e  given  will  jmpresa  the  reader 
.with. the  general  idea.  And  this  appearance  of  the  Jaw  can- 
not ,bs  avoided  by  any  skill  or»cientificMfaiige^ient,arby  le^ 
^s^tioft*  Bocauee  human  actions  are  divcrsiQed  to  the  extent, 
jttiat.nQ  tw9  actci,  of  the  past  or  the  preeenf^  viewed  .in  Tefer- 
.^ftOG  t9  all  their. surroundings,  and  the  inner  motives  ^ompt- 
ii)^  to  them,  are  entirely  alilie.  .  And  no  single  future  act, 
.yjewed  in  reference  to  all  tb«se  things,  can  be  foreseen.  1'be 
.(^naequence  is,  that  the  law,  statutory  and  common,  must 
ibrbid  things  in  terms  broad  enough  to  comprebend.an  infinite 
variety  of  shades  and  particular  qualities  of  wrong  doing. 
The  inhibition  must  also  be  specific,  descending  somewhat  to 
.the  minute.  "W^faep  it  thus  descends,  it,  of  course,  can  include 
.only  a  part  of  the  wrong  things  possible  to  be  done.  Then 
tp^vet  foUo^  another  somewhat  minute  direction,  then  an- 
pthor,  then  another;  until  the  lawgiver  thinks  he  baa  gone  far 
euoiigb>  Bach  ofie  of  thege  particular  dir^tions  is  a  circle, 
apcoiding.to  the  foregoing  figures ;  that  is,  it  ie  a  specific  of- 
ifnve. .  And  what  is  t^bus  said  applies,  as  m^ntidmed'  alreadjt, 
to  the.  common  law  as  well , ad  to  the  statutory.  The  cony- 
^OQ  hyt  would  be  the  .perfection  of  hujna^  folly,. instead, flf 
.meriting  the  praise  bestowed  in  days  past  upon  it,  as^  the 
-perfection  of  human  wisdom,  if  it  attempted  to  divide  the  in- 
dictable into  such  classes  of  things,  that  no  one  transaction 
would  fall  into  more  than  a  single  class. 

,  (  535.  Some  sfn^e  offences  may  be  committed  in  difTerent 
ways.  For  example,  a  statute  provided  a  punishment  for 
"every  person  who  shall  buy,  receive,  or  aid  in  theconceal- 


.  .'.1^.  Toner  V.  The  State,  L5  Hiaso.45^;  WiboD  P..CommonweBtth,  13 
B.  M«nr.  2;  Smith  r.  Conunoaifealtb,  7  GraL  693 ;  I'he  State  v.  Faj-elte- 
Tille,  ^Uurph.  971;  The  ^tate  e.  Fjfc,  1  Bailey,  1;  The  State  v.  Staudifer, 
&  Fort.  523 ;  ante,  ^  (32. 
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menfcof,  any  dtoTeti  goods,  kwoWing  ttesartie'trt  He  stolen;'^ 
and  the  construction  was,  tliat  it  describeil  onlyone  offence;' 
the' gailt  of  which  nii^ht  be  iiieuived  by  either  buying,  or 
receiving,  or  aiding  in  the  concealment?  of,  the  goods ;  aiid,  if 
sa  indictrHtent' alleged  all  thre«  of  these -together,  no  objection 
oonid  be  taken  to  it  as  multifofious,  thoagh  it  might  equally' 
*ell  have  chai^d  b»rt  one**'  On  a  principle  Botnewh&t  sinir' 
jlar,  we  have  seen,  that  frequently  a  man  may  be  Indicted  for 
the  same  thing,  either  under  a  statute,  or  at  the  conirtion  Taw.* 

^'033  0.  The  irtiportance  of  understanding  the  various 
divisions  of  criminal  things,  and  anderstanding  the  operation 
otsucb  divisions  on  many  questions  to  be  di^ussed  in  this 
work,  and  in  the  work  6n  Criminal  Ptocedore,  eufficienfly' 
justifies  the  foregoing  minuteness  of  detail. 


n.    The  Consequences  of  the  XHviiion. 

'^  536,  Itis  the  general  rule,  that  a  criminal  person  may'. 
be  holden  for  any  crime,  of  whatever  nature,  which"  can'be". 
legally  carved  out'  of  his  act  He  is  nbt  to  elect,  but  "the" 
pr^ecutor  ia.^  If  the  evidence  at  the  trial  »hews,  that  he  ts 
guilty  of  a  higher  otFence  than  be  stands  indicted  foi,  or  of,  a 
lower  one,  or  of.  one  differing  in  nature,  whether  existing,, 
under  stattutes  or  at  the  common  law,  he  cannot  be  heard  to  • 
complain;  the  question  being,  whether  it  shows  him  to  be  ' 


<  SteTeni  o.  CommoDwealth,  6  Ifet  241 ;  ante,  S  U9 1  Tlie  State  v.  Slo-  - 
cnitr,  8  Blackf.  Sll    And  sW  Rag.  *.  Bird,  S  Bug.  L.^flr  Bq.'448,  i  Dml'C: 
C-'ai;  Commoawsalth  D.  Tiiflk,  3C  Fu:k.»M;  The  State  >t' Woodward,- 2ft^ 
V(.616.     But  aee  Miller  ■;.  The  StKte,  &  How.  Ui«B.  3C(k 

*  Ante,  §93,  100. 

■  Cole  i>.  The  Stale,  G  Eng.  SIS,  328;  B^  k  White,  S  Car.  ft  P.  itH; 
Beg.  o.  FruikliD,  6  Mod.  230 ;  Reg.  e.  BrighUide  IBierlMT,  *  New  Seas.  <Oas. 
47, 14  Jur.  174;  The  State  v.  Jeeae,  8  Hat.  &  BW.M}  SimpMuivIlie' 
State,  10  Tfl:rfr52&;'Uiuted  States  T.Qruii(^,S  C>wt^«>7,«iid  tke.oaK*' 
«ted  in  the  remaining  notes  to  this  section. 

[SBS] 


Di.itradb,  Google 


guilfi^of  tfie^^.ti^arg^d-'  Sf)figps0,.ff>t  (oamplet  tbe  indiotr 
njeilt  is  for.».VQiU9pir^j!  to  C9mi)ik  aa  offesqa)  aqd.,tb8  proof 
i^tablisbe^  tb.aAtbe.ponBpjiac^  wrs  oairied  into  efi«ct  by  tM 
wtnmiaBipi^  of,it;^  .or  ftir  maiiglai^htef,  M«l  rourdet  »: 
sQo^n }  4  or  for  laiceny,  Ami  it,  toil)*  pnt  tlmt  the^  lanteny  was . 
peipetrateii  la  the  course  of  a,  \jwr^i}/i*  ot  ioT  maijaibiu 
itfi^hiff,  and  th^  favtft  appowing  .wovld  ^imallj  Buotdia  a 
cjiar^.of  larceny;'  oi  .for  inflictifig.  a. battery  on  one  main, 
wbeaia  trntb  tbe  blow  took  e&ct  on  tMvt;^,  or  fo(  tlm  noa-. 
repair  of  one  street,  when  tbe  neglect  covered  several  streets;^ 
o;t  ^Qr.bfiqgiacceaaory  to  e^.peisoa,- while  more  persons  also 
were^ilty.,oC  the  principal  offence,^ — rin  thsse  and  tbe  like 
cae^^  the.  pnaot^.  may  be  convicted  of  y/kH  is  charged 
against  bim,  if,  like  what  is  not  ebai^edrit  is  aaetajned  <by  tbe 
evidence.  To  this  rule  there,  are,, in  some  looalltiep,  one  ot  • 
two  exceptions,  to  be  discussed  further  on  iu  this  chapter.^ 

§  537.  It  is  Bometimes  a  nice  matter  to  determine  into 
what   parts  a  criminal  transaction  may  be  separated,  and 
where  tbe  tines  of  division  mo.    Sonietbing,  under  this 
h^,  will,  be  attempted  i|i  respect  of  tbe  specie  olfences,  ' 
in  Q|ir,8ecofid  volume;  but  tbe  decisions. are.  no|:..tw^ctenUy  : 


»  Beg.'e:  Noale,  1  Cw.  &K.591;  1  tfen.  C.  C  37;  Eejj.  c.  Howell,  9  Car.  ; 
&f.'4S3,4«<;'Lolni(utv.Pe(tp1e,l'Cdiist  srs;  Tbe  State  u.  aonnerkalb,  ' 
i  Nott  ft-MoOcinl;  SSe ;  Ttayer u Boj'k.SO Ifelne,  471  j  R«g.  t>.  Wbile, 9»  - 
Eag.L..&  £q.&»5.4  lie  StM«'i>^K««ii,  S4  Mune,-MO;  B«c  ir.  Dsrw,  1  . 
C«r.  &  P.  SOO ;  The  SUte  >.  Coppenbo^,  2  Stnib.  2TS ;  B«x  v.  WUkea,  1 
Leach,  4th  ed.  IDS,  2  £aat  P.  C.  746 ;  S»x  v.  Cn>mprBiiB8.«  By.«a; ;  Beg>  - 
tr.  Priogle,  9  Cor.  k  F.  408,  2  Moody,  127 ;  The  State  v.  Parmelee,  9  Conn. 
86fcv    .     •     .       ■■      .    -■  ■:■-.-:■■ 

■'/TheState  t.  Uatptj,  e  AUk  T66',  People  V.  Hatbef,  4  'W«Dd.  9!9,  KB ; 
Tift  SiMe  «.  Uivrmy,  1»  Malile,  lAO ;  poM,  $  MO. 

*  Comnionwealth  e.  UtlPik^  S'Oaih.  ISl. 

*  WyaWo.  The  State,  1  Blackf.  257.  '    * 

*  9fce  SCafc  V.  Leavht,  S3  Mahe,  18B. 
•-The  St»t»  ».Dftn»oii,  a  Tyler,  887. 

'  He  Strte  B.  Fayett«vaie,  2  Mofph.  9n.  ■ 
^Hb>opBi>;CenM>i>w«^lb,  T  &8iB.4ei.    And  we  antp,  S  4(8. - 
'  PoHt,  §  843  et  sen. 
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numereua  tO'«sal)le.)is:  tO'.diwnm  ^e-  mattnevM  there/as 
respecta  everj-  ^(ift  of  tbe  (xtmes.  '  In  tka  cneQiiwfaSei  a  sug^' 
gesttoo:  or  tW0k..and  ^.lefweaee  tei>e>th(lritiee,  imut  soffioe.' 
Oue  suggestion  U,  tb^t^  in  all>casea  other  ihan -tiiOBe  of ' 
felflny  ajisorlaing  tniademflftoor,  to-be  mentiotied  farther  ob 
in  tbie  chapter,^  the.  tranaactioa  is  dirisible  at  -wliatever  ptaoe 
tbe  law  can  so  out  it|  that  tbe  part  will  fiU  its  <)efiiritioB  of' 
any- particular  crime.  In  the  next  place,  whsn  the  divisreii' 
Jiae  beea  made,  and  tJw  prisoner  has  been  prowcmted  for  ooft ' 
oHence,  there  may  be  an  erabanHsamAot  in  pttw^cuting  hW 
for  a  second  oITence,  propewty  carved  out  of  his  act,— -ft' 
point  to  be  diocvissed  in  a  cbapter  fnrtber  on.*  Anotber  mg*'' 
geatiou  is,  tt^tftbe  prOsecutjog  power  ought  practinally  to  be' 
cautious  bow  it  carves ;  because  not  only  may  a  mistake 
here  result  in  a  failure  to  convict,  but  may  or  not,  according 
to  tbe  circumstances,  enable  the  prieoner,  after  trial,  to  plead 
tbe  prior  proceedings  in  bar  of  sabseqnent  ones.  The»e 
points  are  not  iieccasary  to  be  here  discnssed;  bbt  a  refer- 
ence to  tbe  Cases  will  be  converiient.* 

_  ^  _ 

'  Post,  S  551. 

*  Post,  i  C49  Bt  »eq. 

■  The  SiBte  V.  MoultnevUle,  IU<w,  H8;  Tbe  StaM  K  Bdnhaai,  1  Cmil 
4U ;  The  SMte  >.  Fife,!  Bailef ,  I ;  TUe  State  o.  EKjettaviHe,  fl  Harph. 
S7t ;  The  State  u.  JobDMHi,  12  Ala.  840;  Rex  ndmapatj^i  tioody  tcB. 
36,  S  La«in,  62  (  IlinkLe  t>.  ComoKHi wealth,  4  Dana,  SIS i  n*  State  vtllf 
men,  2  Tyler,  387 ;  Holcomb  i;.  Cornish,  8  Conn.  375 ;  FraMF  e.  Tbe  Statet  ■ 
CMissp.  195-;  Pet^lec.  War<l,lS  Wead.BSl)  The  State v, Cooper,  1  GrMi^ 
K.  J.  sei ;  The  Stftta  v.  Pluukut,  3  HaniwD,  G ;  The  8ute  t>.  Coomba,  M 
Maine,  £29  ;  The  State  i>.  Maher,  35  Moiae,  225 ;  Smith  c.  GeninoDwOBltb, 
7  GraL  593;  Rex  v.  O'Brian,  7  Mod.  STB;>Rex  u.  Be^oelt,  S  Haati  Sis' 
The  State  ti.  Spni^,  1  McCord,  S5!  iatsw  ».  The  Slate,  IS  Ala.  547.  Ai 
to  larceoiea,  see  Befc.  v. 'Brettel,  Car.  &M^G<N;  Bex  s.  Jwei,  4  Cw.  Si-V. 
217;  The  Stale  v-  WiUiama,  10  JUuapk,  lOl ;  Lort(in«.aW.SMe,  7  Sflasb.  ~ 
65  ;  Reg.  v.  Bleasdale,  2  Car.  &  E.  765  ;  The  State  r.  Nelaon,  H  Maise^ 
329;  The  State  e.  Thunlon,  2  McUi^Uni^SS)  BtK«.':^^eja|4  CBr;«P: 
S86.  ,  Aa  to  bargUi^',  aod  iI^b  like,  see  CdunHitiiMaldi  t>.  Hope,  IB  Kefc.  1 ; 
Jomlyn  V.  Copwoawealtib,  6  Uet.  2aG ;  The  atate  c  Sqnins,  il  N.  IT.  S7V 
Coumopveallli  v.  Brown,  a  RaiT)e>,£»7i  Tke:State  ii.Bnit7, 14' Vt  «M;  - 
Joncdif.  The  State,  11  S.  H.  JiG9;  Stoopa  v.  CaAmon weal tli,  7' «.-&■&  4ei ; 
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„,i59S^  WitereW&ncflitareincluclSd-^itliibVine'anolih^,  Bs' 
shown,  iatbe/fi^rss  at  ^  530  and  631,  a  patty  tdduited  for  any 
one^  of  .ttwm  inajMbe  comicteot  of  tin5'  lower' one';' anlesfi, 
^bat-does  not  oAdnbef^Mnr'tbealltgaUon  is  Mid)  inform' 
afl.doen  Dfiit  tprdfieriyisbarge  ttre  lowar:^  ThtiK  n  person  In-'; 
diotad  ■for  mitfder  iilay-  fcd'  found  gaitty  of  rdanstangbter ; '  - 
f^.  «AtM«aidt  vrith  intent  to ,  cofdrAtt  mtlrcler,  or  manslangb'  ~ 
tw^i^v  fBaybem,*  0r,a'CarnBl  yavishment^'may  be 'convicted' 
o$,eitb()r:»  eimfile;  assault,  or' a  eoinpovnd  <ftMaoltof  a  less 
di^TCetbsBtfast.  alleged;  udicted  for -adultery)  riiay  receive' 
jwIgoiMtt  foi!  fornicaiioti )  *  indictedfotrape  on'the  person  of 
his,  dangihter/  cojaiciei  of  inqeat ; '  indicted  for  riot  and  ' 
atwolt,.  Donviclod.  q£  assainlt  oaAy^^  indicted  for    larceny  ' 


Btet>.Cw>er;iI,awbr4t)ied.  SS;  R«z  e.  TtrndeitomTi,  2  Sut  P. 'C.  SIS," 
a  Leac^  4tli  ed.  70S  ]  Conmomwltb  m.  ^iMski  SO  Pick.  Hit ;  Tb«  StiM  r.' 
Moore,  12  N,  IL  la;  Coioii)<niiTe«lUi  n.  Save,  2  "V^  Caa- 20< 

>'  Swinney  v.  The  State,  8  Sm.  &  M.  576  ;  Reg-  v.  Beidt  1  Sng.  L.  &  Eq. 
595,  59S,  15  Jur.  ISl ;  The  State  v.  Nichols,  8  Conn.  496 ;  Darham  v.  The 
State,  iBkckf.  33;  Wilson  u.  Coromonwealtli,  ISB-Mour.  2;  Reg.o.Wynn, 
iDen.  C.  C.  865,  2  Car.  &  K.  868  ;  Resu.  Coinpton,S  Car.  &  P.  418;  Com- 
moDwealth  v.  Huney,  10  UeL  422;  «Dd  the  other  cases  cited  to  t'hia  and  thf 
next  two  sectioDi.    And  see  Smithentuui  tr.  The  State,  9T  Ah.  23. 

.VU4e%iWB,J-Kai.«»'l08;  The  StiM  o.  Flenung,  I  Strob.  464;  Bej- 
nold»  0.  The  Slatey  1  £jellf,  XS2{  King  o.  Tb«  Stale,  6  How.  Musis.  TSO ; 
W>M(>R,t>.Tl)e  Stkl«,«afiiB0.4*3l;.Phttiiiner  ».  The  Sixta,  6  MIsso.  SSI ; 
The:  State  e.  CMheT-.Biin.^Sl ;  Caiiiiiaoiiw«lt&  t.  Gable,  T  S.  &  fi.  423 ; 
Tlw  Slate  a.  Anlen,  l  Bay,  4»T. 

*  GudeiUuM-  V.  TheSiate,  t  Texas,  >48 ;  Hm  State  v.  Stecfanan,  7  Port 
490:;  Tb.e  State  r,£o}-,  3  Ajkeos,  ISI ;  Stewart  c.  The  State,  S  Ohio,  241 ; 
Clflrii  K.  The-State,  lafla.  360. 

'  UcBride  r.  ^lisState,  2  Eilg.  874. 

y  'ComnoaveaUiK.  JffbchbUtt,  4  Mtt  354  ;  Ses  p.  Sawson,  8  Staik.  63.    ' 

*'JftesrinUioa,t'..Btibcrt^  a  Dalt.  IM,  l  Yeates,  6  ;  The  State  d.  Cowell,  4 
Ired.  asi.  An&SM.Tbe  SlvM  d.  Fearce,  2  BlaekT.  HIS;  The  State  v.  Cox, 
9  X^th»f,  165.  •  . 

;- 'GmiuDDiivnt&  ti.  .Geodhue,  2  Met.  198. 

*  SwU.  UaB(D^2FShom.88;  Tbb  State  o.  IViwusend,  2  Harring:  Del. 
54S^.BBEt>.  Oeapa,  a  Balk.  ASK  It  wonU  aiq>«ar,  bowerer,  that  an  indk-t- 
meotibr  itonu^'lttsofhnMl,  Urontf>e  pritfcit>le  stated  pMt,§  542,  not  to 
iodiKle  Mi.aManll.  ■B«gk«.:£tlil,Bo)CB86.    Aadsee  Tlie  SUIe  v.  Allen,    ' 
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as  ft  8ecoiid"i^feni%,'  conVioted  «if  ttle  Janoeoy  asra  first  of- 
fence.*  '/"'■' 

'  '^SS9,  I^ettise  in  btii^«uy  and  jthsTarions  ntstaiatj 
Iweelrings  intoBhops  and'  dwelliogrbQTiMB,  if  the  allegatioq 
against  tfab  priBoner  Bete  forth  a^  larceny  wUiuQ  tbr  buildiuf}, 
"asapartof  the  iargEroffeDcejSUia conviction  .raay  be  ii?x  th* 
lareeoy  aloitie.'  In  tbode  Statse  vtieie.mwder  is  hyiet^Xat^ 
di-vided  inter  two'degrees,  a  defsndaat, .09  ^  geaetal  indi^- 
neflt,  'oran-tadictment  for  onwder  niba  first  d^:i^,,|nayJ^ 
cfinviotedof'tlienflenee' IB  either  d^n^ea;  the. et^utes qiakiiig 
it  necessary  for  tfae  -verdict  to  etatewbiob  d^iee-*.  . 

>!  §  SOS  a.  -Tbe  propoaitioD  is  perhaps  best  stated  as  fiaDow»: 
Whatever  the  ofienoe  alleged,  any  other  ofTence  may  be 
ahovn  it  have  been  committed,  aBdtbe.indictowQt  will  be 
enfiicient,  provided  the  offeaoe  proived  ie  incloded  witbia  the 
broader  words  of  the  allegatJon." 


4  Havka,  39^;  Commonwedlli'ii.  F«i4iie,S  VM^Cm.  317 ;  CUMi  v.  Xle 
State,  H  Arfc  i»4.- 

•  Palmer  v.  People,  5  Hill,  N.  T.  427. 

<  Sloop*  c. ConunoDWeallh,  7  8.aElt.4»f  ^  TlteStatov.BeiBiMv,!!  HLH. 
37;  Crowley  n.  Commonweftltli,  11  Met.  S7G ;  Kite  p.  Commonwealth,  11 
'  Met  681 ;  Jones  v.  Tbe  State,  11  N.  Hi  i$9 ;  CbrnmottwetJA  p.  H^,  !2 
Pick.  1 ;  JoBilyn  r.  Commonwealth,  6  Met.  336  ;  Commonwealth  v.  Tn^t  ^0 
Pick.3SS;  Benj  v.  The  State,  10  Ga.911;  The  State  t>.  Moore,  Id'N.  H. 
4! ;  Bex  V.  Comer,  1  Leach,  4tli  ed.  36  ;  Bex  v.  Tandercomb^  t  Eamt  P.  C. 
519,  2  Leach,  4tli  ed.  70S ;  Commonwealth  v.  Brown,  8  Rawie,  307.  -  ' 

•  The  State  v.  Brady,  14  Vt  353 ;  Anniyrnoiu,  81  Halne,  091^;  Hbe  State 
,  v- GrUham,  1  Tlayw.  12;  'Res  v.  WKba),  1  Leacti,  4A  e&  88,  3  £ut  F."C. 

'  S15,S17;  Commonwealthv.  Hope,  23Ktdcl;  The&tMed'CMkef.SHIu^ 
ring.  Del.  554  ;  Reg.  o.  Reid,  1  Eng.  L.  &  Eq.  MS,  599, 15  Jnr.  181.-  See 
Seg.  V.  Clarke,  1  Car.  &  £.  421. 

,  ,  *  MbGea  e,  The  State,  8  MiiBo.  495 ;  The  StftWe.  Dowd,  19  Con*.  888  ; 
People  V.  Doe;  1  Mich.  451 ;  McPheWi  t>.  The  State,  «  Yni^  '!79; 
Thomas  0.  The  State,  5  How.  MiBsii.  30,  83 ;  JohnMn  v.  Tbe  aut«,  1 7  Ala. 
618.  And  see  People  v.  Wbhe,  ii  Wend.  167 ;  The  StMd  v.  T**n, 
Wright,  75  ;  Tbe  State  p.  Waiiams,  8  FobL  N.  H.  aai.   ■■ 

•  For  exceptions  to  the  rule  see,  poet,  §  543  et  seq. 
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within  crime,  bnt  is  geoeral,  that  the  defendant  may  V9«cii>v$ 
jadgment  on  so  much  of  the  allegation  proved  as  conatitntes 
ait  oiffen'ce^,Svhtittier  in  '^«  same  degree  mibeAtAiTB  tOa^t 
Charged  br  not.>  Thas  one  oha^ed'-mdvimafimg  andpidH- 
'Ksbttig  tl  Kbel  rtiay  beacqaittedoftheTirintaiigi-npdDODvjitHed 
'Of'the pttbHsMnig>  OilBebaTged with.a larotny otjtmp^t^^ 
more  than  one  hnndred  'dollars  itrvahoe  may  b^-iaood  guilty 
"of  tKe  larceny  in  a  leas'  value ;  charged  with'  karing  iapog* 
'sessinn,  %ftti'it]tent  to  utter,  more  than  lian  piboca 'of roooaifii^ 
^dit'fcbiii,  ntay  befoand  guilty  6f  baTingleaB'ttiantan.*  So 
on  an  indictment  for  grand'larceny,ttiat'ia,.a' larceny Jn  wbiah 
the  property  stolen  ia  alleged  to  be  worth  more  than  twelve 
"pence,*  tlie- conviction  may 'beftw  pe^  larectary."  A'lfd'V^ 
(rave  already  seen,^  that,  wkcn  a-  stxtatecoonEiina'  jeHQCBl 
'things  in  the  flltemaftve,'it  iff 'oomraon  ioiindiot-for  tbeiwliffl^ 
'  jotntiy ;  while  the  proof  n«ed  cover  only  "viak-  simply  ooOBti- 
tutes  a  crime  within  the  allegation^  ■•  -■  .i  .■'.-•■■ 


5  541,  In  like  manner,  where  two  or"  mdfe"~pe^ftbii9  we 
'JiidiGteil  tc^eti)^  for.'ofie  offence,  a,  part,  may  be  coi)vioted 
and  the  rest  acquitted ;  *  or  some  may  be  fouad  gaJlty  of;  tt|e 


'. :    *  Bcs  n  N««lo«,  2  Lev.  1 11,  sik4  tfie  otber  casw^  cited  to',  this  sectifin ; 

•  :xi*t  jmte,  s  ua,  .  .','<', 

U    »B«t».Waii«i»s2Ca)i>p- W6.      ,  ,"\'  *   '.[ 

:■    •  e«oii»oinf»J4  o.  Griffin,  21  Pick.  5!{(.  .  i  ;  .  .,  ■:      ], 

*8e«anta,JM8,    ..    ,„.    ,  ,  ,.,,-)      ... 

,■  ^ The    StBto.  B.  Bonnet,  8    3mi».  615,  %    QoMi,  ^93 ;  '  lie  ^Wte'o. 
■  W^qd^l  CooBt.  H.  a,^9i  T^  SMt«  «»  Murpby,  8  BlacH.  49'8i'2  Hawk. 
Pj  e.  Curw.  Ed.  p.*ao,  §  6.    And  see  Tfw  State  V;  Arim,  7  Foat  S.  R 
-,.ll«.:-.   ■,■   .  .    .,■     r         .        -     ■!  ■        .      .' 

•  Ante,  §  1*8,  635.     ■  ■.-.-,.■.. 

[  '    f  jitevsmv.  CompumirMiltb,  AMm.^U.  ,v  .^     .-y     .  ,     .' 

,       •  B^g^p.  ©o^flft  3  P^m.  C.  C.  8^,  2  ^g.  L.  &  E%.6»Z ;  Tbe  State  b.^- 
.kii;SHli»k»,366;,Bi«)mhuff  ».  The.S*»te,.8  Blackf.  .?05.;  Ward  v.'^ 
.'iAWe^Z3Ab(-  1-^.   jV4.tea.(>i»mww^ti^,«.Periue,^  Va.Catu227;'tbe 
State  p.  Allbon,  3  T;aif . (^2a,     .,  /.    '.  ', ,      /        ."  ,       "     '  "    ,  .  ..i 
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.  offence  in.a-liigber  degree  ifaan  others.^  But  if  the  acquittal 
of  one  riitnva  tlie'  otben  to  ^e  neeenarily  free  from  guilt, 
they  will  not  be  treated  as  giulty  by  the  ooort,  thoogb  the 
jury  find  them  3o,^  Therefore,  although  one  of  two  eonspira- 
tova  may  be  pnxxeded  against  after  Uk  other  one  is'  debd ;' 
yetif  one  is  aoqoittedi  wfaeare  two. only  «re  charged,  tbia  is  in 
effect  an  aoquii;^  of  the  other,  it  being  legally  impoBsible  &r 
a  man  to  canspireaiooe.*  And  on  thie  pianetple,  if  two  are 
joinrtiy  indicted  for  -stealing  the  eame  goods,  one  of  them  can- 
not reoeire  judgment'for  grand  larceny,  and  the  other  lor 
'petit  larceny,  beoanse  the  fact  coakl  not,  in  the  nature  of  the 
case,  be  so;'  yet  when  the  pvoof  clearly  shows  a  graad  lar- 
eeny,  if,  oeverthelesa,  the  jury  return  a  verdict  against  both 
d^endants  for  petit  larceny,  they  may  receive  eeateace  Bc- 

■■  oordingly,  beoause'  tbe  evidence  is  for  the  jury,  and  there  is 
no  impossibility  of  Fefu>rd  against  the  finding.^  When  two 
persons  are  on  trial  for  an  offence  laid  io  a  single  count,  as 
jointly/  committed,  and  the  proof  is,  that  each  is  separately 
guilty,  a  verdict  should  not  be  taken  against  both  ;  because 
the  conviction  of  one  exhausts  the  indictment,  and  there  is 
no  aUegatitm  lemaining  as  to  the  otherJ  But,  when  the 
allegation  ie  of  an  offence  commit4:ed  by  the  defendants 
severally,  the.  word  severally  separates  them,  as  shown   by 


*  Bex  V.  Butterworth,  Rvae.  &Kj.  fi!D ;  Sboiue  v.  Comnionwealth,  i  Bar, 
83 ;  The  State  v.  ArdoD,  1  Ba^,  4S7.  Qaarj-  m  to  Bex  p.  Qiuil,  1  Orairf. 
&DixC.  C.  191. 

■  Beg.  n.  ElU^  Holt,  SSfi ;  Tbe  State  v.  Mainor,  6  Irad.  StO.  At  to  the 
limitationaofthen^aee  The  State  v-AIUkoi.S  XQig.438. .  AndaesBex 
o.  Hngki,  4  Car.  &  P.  373. 

■Bexu.  NicoUB,2Btra,132r)  People  n.  Olcott,  8  JoboB.  Cas.  801. 

*  Ilie  State  v,  Tom,  3  Dbt.  S69 ;  Bex  r.  Hilbera,  2  Chit.  168  ;.  Canjnon- 
wcsltli  V.  Manson,  2  Aahm.  31.  And  see  B^.  v.  fiomperte,  9  Q.  B<  834 ; 
The  State  d.  Cotw^q,  4  Ala.  608. 

•TheState   ...DsTia,  SMcCord,  187.  -  .     , 

*  The  State  r  Bennet,  2  Const  698,  3  Srar.  fil5;  ante,  %  &40. 

'  StEpbeDS  v.  The  State,  14  Ohio,  IS6;  Beg.  r.  Dove;,  !  Den.  C.  C.  86, 
2  Eng.  L.  £[  Eq.  632.    See  also  EUiott  t>.  The  State,  2G  Ala.  78. 
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Starkie,  bo  that-all  may  becoavicted  oh  tbe  one  indictineDt ; 
anless  die  court  interferes  'with  thla  form  of  proceeding,  in 
ttieeatiier  stages  of  tbe  caose.^ 

I  642.  The  law  eondenma  no  one,  however,  nntil  the  mat- 
ter bsB  been  dniy  eherged  against  him.  Therefore  none  of 
the  foregoing  doctrines  ap|4y  where  the  thing  proved  is  not 
flofiiciently'  embraced  within  tbe  allegation,'  Consequently 
a  man  indicted  as  pnnoipal  in  a  felony  cannot  be  convicted 
of  being  an  accessory  before  the  fact;'  or,  indicted  as  such 
accessory,  cannot  be  fonnd  gnilty  on  evidence  showing  him 
to  have  been  a  principal  felon.*  Some  have  snpposed,  that 
one  indicted  for  a  substantive  offence  may  ret^ive  sentence 
for  an  attempt  to  commit  it ; "  but  this  is  not  geiurally  so  at 
the  common  law,^  though  in  England,'^  and  Georgia,^,  and 
some  American  States  besides,  there  are  recent  statates 
which  have  bo  provided. 


■  1  Stwt.  Crim.  Flettd.  3d  ed.  AS,  44. 

'TbeStatep.  Shoemaker,  7  Misto.  177;  E«x  c.  Hiigttoi,4  Car.&F.373; 
Bex  0.  FurniTtJ,  Bon.  &  By.  446;  Reg.  v.  Faica,  1  Car.  &  E.  73;  Vanval- 
keobn^  v.  The  State,  1 1  Ohio,  404 ;  The  State  v.  Jeese,  g  Der.  &  Bat-  9e ; 
B«g.  V.  Reid,  2  Ben.  C.  C.  88,  1  Eng.  L.  &'  Eq.  G9f> ;  Reg.  v.  Hokroil,  2 
-Car.  &  K.  t4l ;  Carpenter  v..  Pec^la,  4  Scam,  lai ;  CemmoaKealth  v. 
FiMhblatt,  4  Met  354  ;  The  State  b.  BaineB,  3  McCord,  G38  ;  Childs  o.  The 
StAte,  19  Ark.  S04. 

•  Eex  p.  Plant.  7  Car.  &  P.  875. 

<  Rex  D.  Gordon,  1  Ltach,  4th  ed.  515,  1  Eaat  P.  C.  353. 

•  Tbe  State  ».  Shepard,  7  Conn.  G4,  citing  Commcnairealth  r.  Cooper,  15 
Bfaaa.  187)  which  latter  cam  -waa  nbaeqnenOjrdieapimvedef  bytheMaua- 
chiuetta  conrt,  though  for  a  reason  not  distinclly  sSectiDg  the  doctrine  of 
^Ktext    Ctnniuonwe^thv.  Roby,  13Pick.  498,  507. 

•  Gi^aves  Lord  Campbell'*  Aota,  14 ;  Reg.  ft  Reid,  2  Den.  C.  a  88;  Reg. 
0.  Gkun,  a  Car,  ft  E.  78L. 

'14&15  Vict  c  100,  §9,  quoted  aiite,S  Bl8  (;  Reg.  e.  Uitobell,  2  Den. 
C.  C.  468, 1!  Bog.  L.  ft  Eq.  588. 

■  Clifford  r.  The  Slate,  10  Ga.  4S3. 
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III.    7^e  Doctrine  qualified  in  Various  CHrcumstances, 

^  543>  Let  OS  now  see  what  exceptions  we  find  to  the 
foregoing  propositions.  It  is  a  well-settled  principle  of  the 
English  law,  adopted  in  some  of  the  United  States,  that 
there  can  be  no  conviction  for  a  misdemeanor  on  an  indict- 
ment for  a  felony.  If  the  allegation  includes  a  misdemeanor, 
and  the  proofe  sustain  this  part  of  it,  but  not  the  felony,  there 
must  be  a  general  acquittal,  which  will  be  no  bar  to  a  snbse- 
qaent  prosecotion  for  the  misdemeanor.^  The  reason  usually 
assigned  is,  that,  when  this  coarse  of  procedure  was  cstab- 
liebed,'  persons  indicted  for  misdemeanor  had  certain  advan- 
tages at  the  trial,  such  as  to  make  a  full  defence  by  counsel, 
and'  to  have  a  copy  of  the  indictment,  and  a  special  jur^,  not 
allowed  those  under  arraignment  for  felony ;  wherefore  it 
would  be  unjust  to  enlTer  the  too  heavy  allegation  to  take 
from  them  these  privileges.  This  equitable  rule  was  disre- 
garded in  a  few  of  the  early  En^ish  cases,^  wherein,  aa  was 
afterward  expressed,  "the  judges  appear  to  be  transported 
with  zeal  too  far."  * 

§  544.  But  a  practice  to  withhold  from  one  charged  with 
felony  any  substantial  privil«^  which  persons  ought  to  have 
when  proceeded  against  for  misdemeanor,  is  clearly  toequi- 
table  J  and  is  not  received  in  this  country.  If  with  us  there  is 
any  discrimination  made,  it  ie  usually  in  /avor  of  defendants 
indicted  for  the  higher  crimes ;  while,  In  prosecutions  for  the 
lower,  any  peculiar  rights  they  may  have  are  merely  cirouni'  ■ 


'  2  Hawk.  P.  C.  Curw.  td.  p.  821 ;  Bex  v.  Westbeof,  2  Stn.  ilS3, 1 
Leacb,  4th  cd.  12;  Commonwealth  o.  Gable,  7  S.  &  R.  <}3  ;  Reg.v.  Eatot^ 
8  Car.  &  F.  417;  Beg.  v.  Giseon,  3  Car.  &  K.  781 ;  Keg.  v.  Goadb^,  £  Can 
&  K.  782,  note ;  Conunoawealth  v.  Koby,  12  I^ck.  49B,  S05,  908 ;  Wrjgbt  6. 
The  State,  b  lad.  S27. 

•  Ante,  S  28,337. 

'  EcK  V.  Joyner,  1  J.  Kel.  29,  and  cases  cited  in  Sox  n  WBMfa«tr,  snpn. 

*  Rex  V.  Wesfbeer,  as  reported  2  Stra.  11S3. 
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'  CEAt.  XL;]  :  CRIMES  VXEVKD  ftraETHBR.  §  514 

Btantial.  Therefore  the  conrta  of  some  of  the  States  have 
permitted  convictiona  for  misdemeaaor  on  indictments  for  fel- 
ony ;i  discarding  the  rule  mentioned  in  the  last  section,  in 
obectience'ta  the  maxim,  Gsuanfe  ralione  legis,  cetsal-^aiex;'^ 
while  in  other  States  it  has  been  followed.'  Whether  the 
practice  to  discard  it,  which  on  this  stAtement  might  feeem  to  ' 
be  the  true  one,  is  so  really,  is  perhaps  a  nice  question ;  for, 
besides  the  dignity  of  casting  off  an  old  rule  solely  because 
of  the  removal  of  its  original  reason,*  other  reasons  for 
adhering  to  it  may  exist  in  addition  to  the  ofteser  men- 
tioned ones  stated  in  the  last  section.^  So  thought  the 
Vermont  court,  which,  having  in  some  -earlier  caeee  pot 
aside  the  English  practice,  took  it  bach,  saying:  "  On  an 
indictment  for  a  felony,  the  prieoner  must  appear  in  per- 
son, and  on  trial  must  here  be  taken  and  retained  in  cus- 
tody in  discharge  of  bis  recognizance;  whereas,  on  an  in- 
dictment for  a  misdemeanor,  he  is  allowed  to  remain  on 
bail,  and  may  in  general  appear  and  plead  by  attorney. 
These  are  privileges  of  which  the  party  ought  not  to  be 
deprived  by  changing  the  mode  of  proceeding  against  htm, 
and  they  appear  to  be  of  suStcient  importance  to  require  an' 
adherence  to  the  common  law  rule." "    Yet  this  court,  at  a 


>  Ste-vftrt  0.  The  St&te,  &  Ohio,  Ml ;  The  Stata  v.  Kennedy,  7  Blackf. 
S33i  People  s.  WUte,  23  Wead.ie7;  People  o.  Jacksoii,  8  Hill,  N.  T.  OS; 
Burkp.The  SUte,  3  Rsr.  &  J.  428;  The  State  v.  8utton,4tiiU,4M;  Cam- 
eron V.  The  State,  IS  Ark.  713.    See  The  Stato  v.  EndgfiSi  1  Uurpb.  134. 

•  Ante.  §29,  335,  337. 

'  Black  V.  The  State,  S  Md.  37S;  Commoo wealth  v.  Gable,  I  S.  &  R. 
423;  Hackett  r.  Common  wealth,  3  Harris,  Pa.  95;  Braddce  v.  Common- 
wealth, 6  Watts,  530;  Commonwealth  v.  Rob/,  13  I^ck.  496;  Common- 
wealth c.  Newell,  T  HsM.  34&;  Th«  State  v.  Tatentine,  6  Terg.  SS3.  And 
see  United  State*  v.  Sharp,  Peten  C.  C.  131.  At  to  Vermont,  sec  the  aub- 
seqaont  notes  to  this  sectaon. 

•  ABtB,f  «,  887. 
'  Ante,  I  838. 

•  The  State  ti.  Wheeler,  3  Vt.  344,  847,  orerraling  The  Sttle  v.  McLeraii, 
I  Aikei{*,  311,  ud'Tke^tMe  u.'Cof,  3  Aikcns,  181. 
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later  period,  retnmed  to  its  first  gronnd,  apparently  without 
being  aware  of  the  existence  of  ite  irit«>rme<Jiate  decision:* 

§  545.  And  there  are  reasons  of  a  differsnt  nature,  entitled 
to  weight:  as,  for  example,  one  indicted  for  felony  cannot 
be  convicted  on  evidence  showing  him  to  have  advised  the 
act  as  an  accessory  before  the  fact,  while  one  indicted  "'for 
misdemeanor  can ;  and  the  judge  mu3t  be  embarrassed  abotit 
the  admission  of  the  testimony,  while  in  doubt  whether  the 
verdict,  if  one  of  conviction,,  will  be  for  felony  or  for  misde- 
meanor. In  England,  at  the  present  time,  the  l>efore-inen- 
tioned  reasons  for  the  rule  have  practically  ceased,  defendants 
there  having  substantially  the  same  privileges  on  indlctmcn'ts 
for  felonies  as  for  misdemeanorB ;  yet  the  rule  itself  remains.' 
And  the  court  of  Massachusetts,  sustaining  the  rule,  rejected 
fdtogether  those  more  common  rea&ons ;  saying,  with  much 
foree,  it  rests  on  "  the  broader  consideration,  that  the  oRences 
are,  in  legal  contemplation,  essentially  distinct  in  their  char- 
acter, and  that  this  is  manifest  from  an  examination  of  the 
authoritiea."  ^  We  may  doubt,  however,  whether  the  Massa- 
chusetts reason  is  brpad  enough,  alone  to  SBpport  the  rule  in 
all  circumstances  where  it  is  found  in  the  English  law. 

$  516.  Yet  this  rule,  that  on  indictments  for  felony  there 
can  be  no  oonviction  for  misdemeanor,  has  been  partly  or 
fully  overturned  by  statutes  in  some  of  tbe  Statoa  intp  which 
it  was  received  from  the  common  law.  Ther^re  now  in 
Massachusetts,  one  tried  on  an  allegation  of  manslaughter 
or  of  rape  may  be  found  guilty  of  an  assault  and  battery,* 


>  The  State  v.  Scott,  34  Tt.  137.  i 

*  GreavM  Lord  Cunpbell'a  Ada,  14.  . . 
■  Commonveallli  [^.  Roby,  13  Pick.  1»«,  50B. 

*  Coniinonwe*hh  «.  Drum,  IB  Fic-kx  479.  Ad  to  Other  Anieriqsa  fltaWcs 
and  the  decisions  upon  them,  lee  The  State  c.  Flaiiigiii,fi  AU.'i77,'48J; 
BriU»n  0.  The  Slate,  7  Humph.  IG» ;  The  Stata  D.  Vahothie,  6  Yarg.-SSS ; 
The  State  ■>.  BowEug,  10  Hunpli.  53;  CDmmoDtrulU)  «.  Newell,  7  Mue. 

[572] 


Di.itradb,  Google 


OH^,  SJ-]  CBIMBS  TIBWEp  TOQETHER.  §,-54' 

Tbe  prinoipfll  Engliah.  enactmeijiB  are,  thpt  ,»1»^ewJj;  gited,' 
■whipb  putheiiizes.^.convictiwi  fpr  .tbe  ^ttemRt  .on  jan  indi<it- 
ment  for  tbe  fnll  offence ;  and  tbe  atatutea  of  7  Will.  4,  and 
liVict.  c  ft5r.^l4r  wbi(*-.prpvide»"j:^pt,,«0  tfee  tri^,9f;,any 
pejson  fpranyof  the  offences  heieiu  l>efore.  mentioned,  o' fp' 

.anj  felony  whatever,  where  the  crime  charged  shall  inclai^e 
ao^asssnJLt  a^nat  the  person,  it  shall  be  lawful  for  ^he  jury 

.to.Bcquit  of  the,  felony,  and  to  £nd  a.  verdict,  of  guilty  of  e,8- 
^aoU  egauist.tiie  person,  indicted,  if  the  evidence  .Ehall  warrant 

.«ucb.fijidii)g,"* 

..  .§  5#7„  AijQther  matter  demandsattention  where  the  rule* 
t^qdec  discQ&^ioo  is  received.  It  is.  a  general,  principle,  appli- 
cable in  all  legal  pleadings,  that,  mere  aarpluaage  does  tK)t 
'  vitiate''  Therefore,  when  as.  indictment  in  form  charges  a 
.  feloiiy,  as  by  setting  out  }hat  the, act  was  done  feioniouety, 
.  vfbilKi  the  court  seea  that  tbe  facts  stated  tberein  amount  only 
,ti>.a.iqisdeni«sjDor;  still,  if  rejecting  t^ia  surplusage  there,  is 


■Sttli  CaMmonredtltc.  Bol7,l^  Pick;  4M,  SOS;  CoaniOBVoltb  o.  Oont^r, 
15  Hum.  187. 
'  Ante,  §618  6. 
■  Greaves  Lonl  Campbell's  Acts,  14.  -^ 

*  For  the  constniclJoD  put  upon  these  statutes  by  the  English  courts,  see 
Bef.  y.  Bird,  2  Eng.  L.  &  Eq.  418,  2  Den.  C.  C.  94 ;  Reg;  v.  Walkiiw,  2 

■Moody,  817,  Car.  &M.  aW;  Be*,  v.  Eaton,  8Car.  &P.417;  Rag.  w.  Bri- 
.milow^S-CaT.  &'F.  66&,tMaodj,U2;  Be;;.  n-Willims,  SCar.  &  P,  9^G; 
.Keg.  o.  Swoders,  8  Car.  Sl  F.  S6S ;  Eeg.  v.  Cnwe,  B  Car.  &P.  511,2  Moody, 
SS ;.  Reg.  v.  Folkcs,  2  Moody  &  R.  460  ;  Beg.  v.  Crumplon,  Car.  &  M.  597 ; 
Beg.  B.  Nit-hoiU,  9  Car.  &  P.  267;  Keg.  r.  Ellia,  8  Car.  &  P.e54;  EegJ  ». 
Pool,  9  Car.  &  P.  728 ;  Beg.  v.  Guttridge,  9  Car.  &  P.  471  [  Reg.  o.  Baraett, 
S  Car.  &  K.  694  ;  R^.  r.  Greenwood,  2  Car.  &  K.  330 ;  Reg.  n.  Holcroft,  2 
■  Car.  &  K.  341 ;  Reg.  v  Barratt,  9  Car.  *&  P;  S&7 ;  S(^.  n.  Lewis,.!  .Otir.  & 
K.419;  Beg.  D,  Reid,  2Den.  C.  a88,l£ng.L.4(.£q..6B&;  Iteg.*.'Krcli, 
i  Car.  &  K.  193 ;  Reg.  v.  St  George,  9  Car.  &  P.  448 ;  Keg.  u.  Plldps,  2 
'■■M90dy<,v40v  Reg.tJ.  Bifcti,  lDen.C.0. 185. 

*  Ante,  f  543; 

*  Sie{)bca:nMd.  #78,424;  Lamed  t>.  CoiiuiiOnweallii,-lSiH«t.  340; -Rex 
»i -Redman,'!  X«aciv4th  ed.  471 ;  Rex  c  Hill,  1  T.  B.  834,828;  Pe<^i' r. 
Lohman,  2  Barb.  216,  220 ;  Lobman  p.  People,  1  Conut  379.     j 
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enough  left  t^  theBllegatlontocoDatitaterB  :gocNi-'chHrga  ctf 
tMsdefli«ah6r,  the  -d«fondant  may  b«  -oovriited  and  suffii 
judgment  ft*  the  fhiBdwneanbr.-  'ObsfiiMiBlyf  bo»'EV«j.i|.fc* 
Nrnv  com^^l^  to  tdka  his  trial  As  for  felooy,  and '  thenia  tb 
forego  ^mD^ges  to  wliich  be'WOuld  otiMrmiae he  BxttidEd^  ht 
^oul(^hav«  the  dame  remedy  as  fdr  any  otber<tat9direetios<to 
ht^  pr^jtidice.  These  propositions, 'too  icfatbriio  seed  fbrtW 
telncidatiOD,  have  often  tain  hut  indistinMly  in 'the  minds,  <if 
Jtidg^i;  yet  they  arsfiuSraently  deduoible  ftcinithe:daeiBi«i>s>J 
-6oine  cases  therefoMin  MasBachBsetts,^  Venntmt^^aild.  Masj^ 
land,*  "which  «eem  lo'hotd  such  an  indiotmnt  oot.adeqHale 
^  sustain  a  conviction  fel:  misdemeatror,  are  not  elsewhere 
good  lair;  and,  in  the  first-n:ientioned  rStatef  partly  by  tkP 
operation  of  etatates  which  do  not  change  thepriuoiplejthfe 
-early  detenaination  has  been  overruleci''' 

§  548.  Wantof  jurisdietMVB  in  the  tfiburial  may.ptd3entat) 
obstacle  to  a  eonviction  forthe-  less  otfenoe  oa  an  indictment 
for  the  greater.    Thus,  in  Tennessee,  the  circuit  court  faas 

'cognizance  of  mor^r,  but  not  of  manslangliter,  eonraitted 
by  a  slave;  the  ktter  ofence  being,  vhen  so  coniniitted,.tfia- 
ble  in  another  tribunal  only;  and  the  'coasequenes  is,ithBt, 
when  a  slave  is  charged  in  the  circuit  court  with  macder,  the 

'v^lctfiannot  b«''fovinftt»4at^htcn*   Bobin  NewHatdpeftire, 


'     *  Holmes's  cue,  Cra.  G&r.  BT$;  Itox  e.  8taMi,.CM.  a>7,  2  Eut  .P.£. 

U3S,  103>(-Rm  «•  CBNdice,£iu%'&  It)-.  siUy-Bex  v.  Jamex,  1  Moq<l^, 
^.47{  TbcSlMeihUpfhiiFoh,  9IiB>1.4<M;  Lpbinan.  0.  :?eQ[Jd  CaquL^7S; 
■People  u;Lobiiian,2  Barb.  21«;  The  State  r.  Wiraberly,  3  ilcCord,'l90; 

JIackett  n.  CommoDweaUh,  3  Hairia,  Pa,  95 ;   CommoniTeBlth  v.  Squire,'! 

MeL2S8;   2  Hawk.P.  C.  Curw.  Ed.  p.  621.    Seethe  State  f.fid^geii,! 

Murt>Ii.  134.'    And  Bee  aat«,  g  !57,  note,  379t«6te,'B3<.:.  ^  .   '    ..  ,  ■ 

~  '  Coinniaavealth  V.  Newell,  7  Maes.  215 ;  Commonwealth  d.  Macomber,  3 

Mast.  3S4. 

*  The  State  p.  Wheeler,  8  Vt3«,-84r'.  :...-..!' 

*  Blaclc  v.  The  State,  2  Md.  376.    '         '  -:    .  <    = 

*  CommoDwealth  v.  Squire,  1  Het  258.  -  -      i  ' 
■NelsoncTbeSt^te,  lOBdmph.  SIB.    The  UkedoctriDfriBako&eld  in 

-TfewYork,Peo^(i.  Abbot,  1-9  Wend.  l*2i  ■  ■■'  "  ■   ■ 
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B  BtatatfehtTing  given  tojoatinceaof  tfa&'peaoe»e«plauMe  jarisr 
dibtion  <mt  lafccMee  «f  pnopertyiOf  the  value  c^.  tea  doUu» 
aad  uader ;  and  banimig  directed  tb«na,  vhsre  ii-  ia  p,ver  ten 
dollars  ia'  vtttue,  to-  (iokiimit-  the  dsfendants  for  -tadictmeiit  an^ 
trial' ih'tlieooiBtiMMi'fdeBe.oourtit  It^wa  -deo^dfidf  t^at  tb? 
o^twaoo^pleasi oonrt  Diigbtrendar  jadgiosat  4\a  av«rdii(?t  qf 
"gi^ty,  asMisingitbd- property  at  lens  >liiaa  ten  dollars  in  i^abtq. 
'ChciveHBOD  BBfigsed.'WBftthBt.tiie  oomnaittuig,iaBg|strate  iwd 
beoDclnBtVel y  I  BcUled  the  ^^tetion  of  jnriediQtiaB  {  while  .t)t9 
jntyiiaddetBraunedtfaa  degree  o£  t&eid«fendaat'».guiU.^  Jt 
iras:'hehl,'jn  YcriDont,  that^  if:  aa  kiformatioo  cantaias  ou^j 
'one  ooont,  ohargiog  tbe  larCeay'<^jdiv«rBBctMl«8,.Bpnici  above 
4te  value  of  sevBD-daUaTs,  and  others  below,  and  thevecdict 
'6)0^9  tbe  mppondent  gwilty  in  reeptjot  merely  of  one  ^f  the 
articles,  the  value  of  vbiob  it  seta  down  aia  wia. less  .than 
seven  dollars,  the  court  will,  on  motion,  dismiss  the  case. 
"Said  tbe  jndgc  1  ."Where  the  fuopinty  ia  of  less  vainer  than 
:se«eR  doUaes,  the  ofience  is'Witfaia.the  jurtsdfiotionof  tbejiu- 
-tide  of  Hie  peace ;  whO"iBay  sentence  -  the.  pri^paei^  on  convio- 
'iiMU,ta  hnpriaOnment  in  the  county  ^iL  .The. county  cooj^ 
■hBTe'oo  jnriedtctiea'Ovei  oiitoinelioSbneefrtitrhiflh  ace  oogni^- 
Uebefove  a-juetioek?  ^< 

''§-54Si'Tb«p6  u another  prinei^tappi^QgtlMitt'.tn  Qaaee.vt 
the  allegation  covering  more  of  offence  than  the  proof,  bat  less. 
It  is,  that,  to  prevent  the  guilty  from  practically  or  legally 
.  escaping  xvitb  less  punishment  than  they  deserve,  iD  detriment 
of  the  puMieJuatiee, — if,  an  a  trial 'for  misdemeaMir,  itttppean* 
that  the  transaction  'was  carried  so  far' ae  to  oonstjtutea 
felony,  the  court  will,  in  its  discretion,  bat  not  as  of  coarse,' 
order  the  proceedings  to  be,  suspended,  until  an  indictment 
can  be  brought  fpiward  for  thefdooy.*     Yet  whether  .Ova 


'  The  SUte  1..  Ariin,  7  Fort.  |»,  Jl  116. 

*  The  ^Ute  v.  Nutting,  16  Vt.  261.  , 

*  Bank  PrcMecnliooB,  Rosa.  &  ILf.  &iB, 

*  Se«)fi>r,&ftilldi«otuaao  9f  thi»p<Hiit  uid  of  the  matter  generslljrotthii 
section  and  the  next  two,,  "itb  dtatioBa  i^anlboritiea^B^  o.  Button,  11 J^ 
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ocmrae  is  doni^stsDt  with- the  r«)tt)' that  no  man  ehall  betwlcfl 
pat  in  jcbpardy  fortbe  sanie 'offence,  Is '^orthir-of  ooneidcvff* 
tion.1  If  the  judge  decline*  to  give'  this  direction,' the  pti»- 
Aaereannot  eonlplairt;  becbiiHe'it iflfttrbis  advataitage  to  4M 
proseotrted  for  tbe  lighter  matter,  tatber  than  thte  heavier^ 
There  are'aoAie  ^enione  in  MasBsehHaetl^^'Ainndeci  paitiyi. 
on  ataintei" since  repealed,^'appare«t)y  hokltng,  eontrary  tb 
Oaa  better  doobine,'tbat-  the' 'prisoner  shontd  be'4obnd  not 
gtiilty  of  the  miede)m^m>r,"and'then'indict6d'ft>rtfae  felotiy;^ 
but  no  -satiisfiactorjr- legal  reason  for  this  meMwd '  Sfipean  ;> 
ihereoTflr,  if  the  Bame-eridtonc*'  were  'iiot- 'produced  on  thW 
seoond  trial,  the 'party^  wonld  altogether  escape.  'As  observed' 
by  Lord  Bennuui,  C.  J.:- "The  fdon^  may  be  pretended  to 
extinguish  the  misdemeanor,  and  then  may  be  shown  tO'  be' 
but  a  false  pretence;  and  entire  impunity  has  sometinoM 
been  obtained  by  varying  the  description  of  the  offence  ac- 
cording to  Um  prisoners  interest;  he  has  been  liberated  on 
both  cba^ea,  solely  becanse  he  was  guilty  cpon  both."  ^  So' 
ftbo  ve  read  in  Hie  -.  books,  that  erery  treason  indudee  a  mle^ 
pdtaonof  tveeiiton,'  and  every  felony  a  nusprlaion'Of  fefonyi^- 
for  whiob  mispiieioDtithough  only^'misdemeanor,'  tiie  party 
goilty  of,  the  higber  criou  -may- nevertheleBs  be  pR>c«ided' 
against,  *'  if  the  Iqng  please.'.' 

^S60.  tt^thenfore  appears  not'to-  be  vtrietly  icorrcct;  OB' 


B.9i3,  12^1^.1017,18  L«irJ.ir.s>M.G.l&..  Asdwe  1  GUt.  Ciim.LBir, 
639;  2  Ha»k..F.  C.  Cunt^  Ed.  p.  eSl. 
'  Post,.g  W9  et  Mq. 

•  E^.  F.  Button,  Mipra;  .Heg.  itNeBla,  1  Deo.  C.C.«j  The  Slate  «. 
Leftvitt,  Si  M^oe,  183;  Bank  ProaecuJioDs,  Huh.  &  By.  878.  And  wn 
Lohm>nv.  People,  t  Const  379,  ass,  tB»rb.Slfi,  »0.    SmpMt.^M].- 

*  CommoDwealth  v.  Eoby,  12  Pipk.d9(.  eos^  ConunoaiWBlili  «<  Kiogft- 
buy,  5  Mass.  IOC  -    ' . 

'  Commonwealth  d.  Si^uire,  1  Met.  258,  361,  362.  ,       >.  ' 

•  Beg.  V.  Button,  supra,  11  Q.  B.  948.  ,    -    ■ 

'  1  Eait  P.  C.-140. ^.  -■.,.:..  ■      ■■  ;   ' 

•4  BL  Com.  119!  '  ■    '      :  .-f, 

*  Ante,  §607,  „        .:.,,,.,        ,  ; 
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feli«i»l  prin^iploB,' ^tbot,  ds  lawl  doWa  or  hitiriMtad  iD  some 
Asiedcan  eases,: •wbioh  ra*y  still  be-bmding  in  tli^it  owq 
looaliUin,  a  coHspiracy^i  whtob  ib  a  anisdetneanor,  to  oommit  a 
fetoDj,  ie^wWi'  exeinted,  mei^ed  ia  tbe  felony  commuted^'. 
'V  a  Tale,  tbo  atUttoriities  «gMe,  not  applieaUe  where  the  ob-. 
jptii  of  itbe  oonspiraoy  -is  a  miademeaNor.?  And  if  thoBt' 
AmmaWB'CaKB  are  to  have  anj  force,  they  seem  rather  i» 
hoId,io  haarmony  with  a  proposition  stated  in  tbe  lastseoUoD, 
4wti  viisn  a  felony  appears  on  the  tnal  of  an  indictment  for. 
90HapJ)nteyt'tibe'C0Qrt'T.'i]l  exereise  its  diseretion  to  stop  t^ei 
pKice^diDgB)  with  tbe  view  of  the  defendant's  being  proseonted; 
fpi  the  higher  erime.  The  cases  aUoded  to  do  not,  however, 
QX^res&Iy  ftta^  this  pioint.  That  in  these  oircanastancefl  there' 
ui  any  .nxerger  is  expressly  denied  io  a  late  aUy  reasonedi 
!gqgiiab  case,? 

'4  ^1>"  Still.it  h  pretty  clearly  a  rule  of  the  common  law, 
tbst  the  aaae  precise  act,  viewed  in  reference  to  the  same' 
eoiusgueiKes,  eenoot  be  both  a  felony  and  a  misdemeanor.* 
HenceFas  already  eeen,^  if  a  atatate  creates  a  felony  of  what> 
was,  before  a  misdenieanor,  there  can  be  qo  enbseqaent  proae- 
ctttloa  (rf:,the  act  as  a  auBdemeaaor.'  'And  an  act  which 
amounts  to  the  common  law  felony  of  a  rape"  or  araiwder*' 
cannot,  at  the  same  time,  be  each  an  assault  as  is  a  misde- 
meanor.   The  Cocnectioat  eonrthowev^  has  held,  contn^- 


^  ODmmoiiiretltli  ui  Eingfliur]',  S  Slaas.  106.  AbiI  see  die  casat  cited  in 
the  next  note,  which,  on  this  point,  contMU  mere  dicta  of  ihe  judges. 

■  The  Stale  v.  Murray,  IS  Maine,  100 ;  People  v.  Mather,  4  Wand.  229, 
265;  Pe6ple  e.  Kekatrla,  1  Mleh.  2]«;  CommOBWealUi  V.  McGomn,  2  Pai^- 
W1W341;  The  Stale  nNo7-e«.2SVt.  415;  aat«,$&86. 

■  S/eg.  V.  Button,  It  Q.  B.  929, 13  Jar.  1017, 16  Imw  J.  W.  8.  M.  C.  19. 

*■  Sea  Reg.  d.  Bntlon,  mpra';  ami,  beaJde«  other  eH«es  cited  in  anbaequAnt 
nolea  to  this  sectioD,  Coounonirealth  f.  Parr,  B  Watts  k  S.  34S: 

•  Ante,  §100. 

•  Foster,  878. 

'  Rex  c.  Harmwood,  1  East  P.  C.  411.  See,  boweTer,  Re^.  i*.  Alecn,  2:' 
Moody,  179. 

•  Commonwealth  v.  Roby,  12  Pick.  49fl. 
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to  this  doctrine,  that  proof  of  a  rape  will  sustaiD  an  indict" 
ment  for  an  aasaolt  with  intent  to  commit  a  rape.^  The 
rale,  that  the  same  predse  act  cannot  be  both  felony  and  ~ 
misdemeanor,  may  of  course  be  altered  by  an  express  statate; 
and  we  have  seen,^  that  it  has  been  so  altered  as  to  piosecn- 
tions,  under  some  circumstances,  for  knowingly  receiving 
stolen  goods.'  It  would  appear  also,  that,  when  a  man  an- 
dertakes  to  commit  a  misdemeanor  hy .means  of  an  act  which 
is  a  felony,  the  law  »tc^s  wt^  ihe  felony,  being  the  culmi- 
nating point  in  the  transaction,  and  pnntshes  him  for  it,  to  the 
disregard  of  the  minor  conseqnence  beyond.  And  therefore 
it  has  li^cn  held,  that,  If  a  xaaa  obtttins  goods  by  falbe  pre- 
tences, where  such  obtaining  is  a  misdemeanor,  tfaroagh  the 
instrumentality  of  a  forgery,  which  is  a  felony,  he  can  be  con- 
victed only  of  the  forgery>  Yet  it  sometimea  requires  the 
drawing  of  lines  with  peculiar  exactness  and  care,  properly  to 
distinguish  from  one  janiitfaet  theaevehil  cases  which  depend 
upon  the  dissimilar  principles  brought  to  view  in  these  last 
three  sections ;  and  eo  ttie  reader  will  nut  be  surprised  when 
he  is  told,  that  the  authorities  appear,  on  examination,  to  be 
a  little  inharmonious. 


<  The  State  ■>.  Shep^rd,  7  Conn.  54. 

*  Ante,  S  493,  4S4. 

*  See  also  Nolsnd  v.  The  State,  19  Ohio,  ISI. 

*  'Rex  tr.  Kt&ds,  0  Car.  &  P.  G93 ;  R^.  v.  Audenon,  3  Mood^  &  B.  469: 
Aj  to  tfali  point,  bowever.  Lord  Denman  hae  obfnrved,  "  tbat  tbe  miMle- 
meanor  of  obUining  goods  on  false  pretences  cooaista  of  a  leries  of  acta,  the 
&lfle  pretence,  and  the  obtaininf;  of  the  f^ds,  and  the  fint  Ktep  in  the  KTrea 
may  also  be  a  felony.  '\ThBre  that  a  the  caw,  there  appears  no  reason,  wlij 
lie  prisoner  ahoulil  be  allowed  to  defeat  the  charge  of  the  lesser  offence  by 
aTleging  his  own  guilt  in  respect  of  the  greater  offence.  The  same  act  may 
be  part  of  several  offences  ;  the  same  blow  maj"  be  the  subject  of  inq^ulry  in 
consecutive  charges  of  murder. and  robbery ;  tbe  acquittal  on  (he  first  charge 
is  uo  bar  to  a  second  inquiry  where  both  are  charges  of  felony ;'  oelthor 
ought  it  to  be  where  the  oDe  charge  is  of  felony  and  the  other  of  mifde- 
^neanor."    Keg.  v.  Button,  supra,  II  Q.  fi.  916,  947. 
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'*        ■    i   "      .  AS  BETVERT  C0UHTIE8. 

§  552.  All  crimes  are  local.  In  other  words,  the  prose'CiT- 
tion  for  them  can  be  carried  on  only  in  the  county  of  their 
comtnission.'  A  grand  jury  cannot  inquire  concerning  them 
except  within  such  county ;  *  ■  and,'  if  a  cotlntf^  fa  divided,  a 
criminal  act,  done  before  its  division  in  the  part  whidi  is 
«:eat«d  a  new  eounty,  ijaust  t>e  prosecuted  in  the  new.  The 
offence-is  agaioat  the  State;  the  trial,  in  tb»  new  county.^ 


^  I  Cooii  V.  'the  State,  13  8m.  &  M.  246  -,  Sullivant  r.  The  State,  3  Eng, 
400;  Harkeru.l^e  Stafe,8Blackf.540;  Rex  v.  Spiller,  Style,  108,  3  Halk: 
'?T;  Kek  u.  Jonea,  6  Car.  &  P.  137;  Bouehe'scaBC,  Cro.Elw.200  ;  Peopleu. 
Honeymaii,SDeni(.,  121;  TheStat«  c.NUon,  18  Vt.  70;  The  State  u.  God- 
frey, 3  Fairf.  361;  The  State  o.Falteraoa.l  Murph.443;  Commonwealth  v^ 
CalVsiPick-  S09;  Bex  u.  Hicks,  12  Mod.  30,  81;  Dandale's  ca^e,  6  Co! 
*<^*-  ■'■■■'■' 

'  4  BL  Com.  808 ;  1  Stark.  Crlm.  Plead,  ad  ed.  1. 

'  The  SUte  r.  Jon^,  8  HaUt.  807,  4  HalsL  357,  373 ;  T&e  StAt»  v.  J&dc- 
■on,  39  Maine,  291.    Aod  see  ant«,  §  102. 
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^  553.  The  foregoing  is-  merely'  the  eonnnoir  l«vr  mle, 
which  the  legislature  may  alter  nniem  prevented  by  Boine 
oonatitational  provteion.  The  MoBsachnBettB  biU  of  rights 
decjsrea,  that,  "in  otiEainal  pvoaeeationft,  theveri&imtioR  of 
faets  in  the  vicinity  where  they  happen  is  one  of  the  greatest 
aecnrities  of  the  life,  Uberty,  and  property  of  the  citisen ; "  ' 
and  this  was  held  not  to  be  violated  by  a  ntotntory  enaet* 
ment,  that,  in  oases  of  homicide,  the  trial  may  be  inthe 
couoty  where  the  death  took  place,  though  the  blow  orother 
cause  of  death  was  in  another  county.'  There  is  a  like  coii> 
stitutional  guaranty  in  Tennessee  ;  and  the  court  there  baa 
decided,  that  defendants  may  waive  their  privilege  under  it; 
cDosequentiy,  that  it  does  not  make  void  a  statute  autfaorizing 
a  change  of  veifue ;  that  is,  a  removal  of  the  indictment  into 
anothn  conoty  for  trial,  on  motion  of  the  prisoner.^ 

§  554.  There  is  a  difference  between  a  thing  and  the  evi- 
dence of  the  thing.  Consequently  witnesses  may  come  front 
another  county  than  the  one  in  which  the  offence  is  alleged 
to  have  been  committed,  and  testify  to  facts  occurring  in  the 
other  county,  when  such  lacts  tend  to  establish  the  ofience  as 
charged.*  Overlooking  this  principle,  the  courts  are  said  to 
have  anciently  doubted,  whether,  if  a  blow  were  inflicted  in 
ope  county,  und  death  from  the  blow  followed  in  another,  the 
offence  could  be  prosecnted  in  either.^  "  This  difficulty,"  says  - 
Stukie,^  "  was  frequently  avoided  by  carrying  the  dead  body 


'  HaM-Cotutpart  l.srt  IS. 

*  ComiBODweBltb  o.  Parfcer,  3  Pick.  SSO.  And  lee  TtpiHU  n  TbeState, 
1«  Q*.  432;  StMraum  v.  The  State,  10  Uiito.  003. 

■•  Dnla  ».  The  State,  8  Yerg-  611. 

*  Sm  Reoinblica  v.  HbKd,  1  Dall.  33 ;  The  State o.  Wiidom,  S  Port,  ait 
United  States  n.  Brittoa,  2  Uaton,  464 ;  Commonwedth  e.  Famienter,  S  : 
KokSTS;  Bland  n.  People,  3  Siam-BSi;  Beg.v.-BteasdaleiaGar.  fcK.T6»-,  - 
1  fitaric.  Crim.  Plead.  3d  ed.  St-SS. 

'  ■•  Thoai^  tbe  more  common  opinion  waa,  (hat  fae  might  be  indicted  wbeie 
the  itroke  wm  given."  1  H^  P.  C.  436 ;  I  Eaat  P.  C.  861,  and  see  p.  MS, 
JMetaeq.;  aiDiL4a;  1  Hawfc.  P.  C.  6th  ed.  c.  91,  g  IS. 

*  1  Stark.  Grin.  Piead.  8d  ed.  3, 4,  note. 
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l^aok  tntd  ibetaaaty  where'llis  blotP  vnus  lttTac)t,>an^  there 
ite  JDTf  t^bt  ioqpin  both:'Of  t^.  Birokt  and  ths  death." 
Boithc  true -riev Rppean  4b  be,that  tiie  blow  Jento^er  of 
not  acdotding-as  .it  pmdnces  dealli  w^Mn  m  jrear  atid  a  day 
OF  not;?  and'tiwrefoie  in  idl  caiev  «n  induttvnenri' Tits  in' 
the  ooant))  wbeiB'tfae  hlmr  wat  gi'aen.'^  If  the  death  takes 
ptaee:  oat  of  the  oonntry,  the.  qoestioii  possibly  involTeb'  an^ 
other  prittcipte,  conducting  to  a  different  result,  bat  probaMy 
Dot7  and  therefore  wemay^  doobtthe  aouodneM  of  a  Virgimitt 
dccisioii,  that^  "wbera  a  roan,  is  atsbbedin  one 'State  and  dies 
ot-  his  wounds  in  another,  the  offeodsi  cannot  be  held  in  the 
former' State  for  the  mnrdcr.'"  And'wemRiratso  beBitftte't<y 
(VnouT  wHb  what  has  sometunes  been  held  in  the  United 
States' -  coorts,  that,  where  :the  MrcAe  is  on  tihe  ooean>  and 
the  party  injneed  expires  ob  luul,  there  is  no  ".murder  com-- 
mitted  on  the  high  seas,"  within  the  act  of  congress.* 


'1  Gorainonweslfli  v.  Roby,  Is  F!ck.  '49S,  SOS,  SOS ;  Buma  i>.  People,  l' 
Faiker,  18S,  ISS.  -  - 

.*  Riley  p.  The  SMt^O  Hamph.M«;  port,  (MS;  Bex  [>. BotdDtt,  4  B: 
&  AH.  95,  173. 

■  Commonwealth  v.  Liotoo,  8  Ya-  Cat.  205,  And  see  The  SUte  v.  Dunk- 
ley,  3  Ired.  IIG. 

*  United  States  v.  Magill,  1  Wash.  C.  C.  468,  4  Dall.  428 ;  United 
SMes  tr.  Antutrong,  9  OurL  C.  C.  44G.  There  is  ^parent  common  law 
sntkmty-fordiedootnBe  tbnidiupimMed  ofiuonr  text  L(»dCofee  Mya:' 
"  If  a  man  be  Btiiclen  upon  the  high  sea,  and  dieth  of  the  Kiine  stroke  upon 
the  land,  thie  cannot  be  inquired  of  by  the  common  law ;  because  no  vitnd 
can  come  frmn  the  place  where  the  stroke  waa  giveir  (Ihoog^  itwiere  wIiIud 
th»snpertoiuBgtotl)eTedM.of  Btiglaad,attd  within  the. liegtanoe  of  the 
king),  becanae  it  ia  not  within  any  of  tba  coantjeg  of  thi»i«(Jin.  Neither 
can  the  odmir^  hear  and  determine  this  miirder !  because,  -Aough  As  ttntke 
wasmthtn  his  juriidtallan,  yeCths  death.  waatn/racDrpiwwintfaluf,  wheretff 
ho*  cannot  inqttiro:  neither  is  it.  within  the  slatote  of  SS  Hen.  8,  because  tfaa 
Dvmter.iraaDotcoBlBBtted  on  the  sea.  But,  by  the  a«t  of  13  Kch.  8,  the 
constable  and  marshal  may  bear  and  detennina  the  aiae.  And  before  tha 
m^Of  of.tb«.ataUte«f  3  £dw.  €,  tf  a  man  bad  beta  fekmioBaty  gtricken  or 
pi^gmed  iaone  connty,  oul  after  had  died  in  anolheT  connly,  no  sufficient 
indictmeat  could  thereof  hftve  been  taken  in  eitbcv  of  tbs  said  coun^ ;  be. 
cause,  by  the  kw  of  the  realm,  the  jwitn)  of  otm  county  could  not  inquire  of 
49-  [p8».]: 


Di.itradb,  Google 


^655  Toa -wdkiitT  or  ctnaiL  [■£««:  T. 

^  555.  If,  however,  the  death  is  withia  tfae  Stated  the  Bog- 
Hah  statute,  S'ik.  3  Bdtr.  6^c.  34,  §  Stwhiefe  »  eoHanion  law 
in  this  country,^  applies.  It  provides, "  that  where  any  person 
shall  be  feloniously  stricken  or  poisoned  in  one  county,  and 
die  of.  the  same  stroke  ot' poisoning  in  another  couOtyj  ibat 
then  an  indictment  thereof,  found  by  jurors  of  tbe  county 
where  the  death  shall  happen,  ....  sfaall  be  b»  good' and 
efifectual  in  the  law  as  if  the  stroke  or  poisoning  had  betm 
eommitted  and  done  in  the' same  county  where  t^e  patty 
shall  die,  or  where  nieh  indictment  shall  be  so  found."'  This 
statute,  moreover,  has  been  substantaally  reSnacted'  iit  Mme 
of  the  States;^  as  we  hava  seen*  it  has  been  in'  Massaohu- 
eetta.  In  Tennessee,  this  English  proTision  has  given  -plaoe 
to  the  rule  <^  the  earlier  common  law,  established  by  a  etat- 
ute  declaring,  that,  "  in  a^  criminal  cases,  the  trialshallbe 
had  in  the  county  in  which  the  offence  may  have  been  corn- 
mitted."  The  consequence  of  which  is,  that  the  proceedings 
may  and  must  be  carried  on  where  the  blow  was  giveti, 
tboDgh  the  death  took  place  in  another  county.^  Aod,  in 
construing  the  various  statutes  on  this  subject,  re^rd  should 
be  had  to  the  rttle  of  eonstmetion,  that  a  new  provinon,  WHh- 
out  negative  words,  does  not  albto^te  any' prior  law  to  which 


that  which  was  done  in  any  other  county."  3  Inet  48.  See  Rex  r.  Par- 
rel, 1  W.  BL  409 ;  Riggs  tt.  7he  Stats,  S6  Mittis.  61 ;  Steele  t^,  Thaclier, 
Ware,  91. 

>  The  State  r.  libmre,  6  Foit  fi.  H.  448  (  Ulc;  v.  The  StaU,  9  UiuiipL 
446;  ante,S  H- 

*  2  Hawk.  P.  C.  Curw.  Ed.  p.  803 ;  Banna  t.  0S»J,  a  S»U^  33 ;  l-^Stuk. 
Crim.  Plead.  2d  ed.  a,  e.  We  have  already  eeen,  that  rtatntei  c£  ihk  iHaat 
are  to  be  liberally  construed.  Ante,  §  117.  Thiti  soem  to  have  practieally 
abol idled  the  comroon  law  rale  for  thooo  otsea  to  wluch  itia  applicaUti ;  but 
query  whether  it  really  does  so.     Sec  ante,  §  91-93. 

*  Stoughlon  ti.  The  State,  13  Sm.  &  M.  259;  Tba  Sbt«  v.  Tvuner,  1 
Cheves,  106 ;  Ssuk  i).  The  Btate,  2  .Greene,  Iowa,  236.  la  man  of  the 
^States  the  proTi»on  is,  that  the  iodictment  may  beiaoitlieE«oua^.,  ' 

*  Anta,  §  MB. 

*  Kley  V.  The  State,  9  Humph.  646.   '  .      ■    ,     ■ 
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ibiflnot  i«pngiiaot,i  bat.ttet  both  may  K<«ad  together, -r- a 
wle.whi«bae«ois  tohavftbeso  sotnetimeii  oviArlOoked io  these 


,  (  556.  Anoti)«r  thing  is,  that  tbe  locality  of  the' crime  is 
.not  ueoeflsarily-iD  law,  ooo:  always  io  fact,  in  tbe  ssmecoaaty 
with,  tbe  peraonal  presence  of  him  who  commita  it  We 
^ve  seen  3  indeed^  that,  t<x  oooatitute  a  orime^aa,  evil  intent 
moAt  combine  with  the  evil  act ;  but,  though  we  usually,  con- 
Mire  of  tbe.intent  as  existing  in  tbe  mind  and  ~the  mind.ttB 
'  inhabiting  thebody,  yet  legally,  instead  of  this,  the  intent  iol' 
luMwe  and  dwe^s  with  the  aot>  Thoa,  if  a  man  stands  upon 
'  ahote  within  a  county,  and  by:  discharging  £iie-arms  faiUs 
anotijerupoa  the  high  seas  withoat  the  county,  he  ia  triable 
for  the  murder  by  the  admiralty,  which  has  juriadiotion  over 
-the  locality  where  the  ball  took  effect,  and  not  over  the  place 
-where  he  stood  to  perpetcate  the  crime.*  Aitd  one  who 
,<paiBons  another  by  the  help  of  an  innocent  agent^  ia  guilty 
.  of  the  mnrdet  in  the  county  where  the  poisoning  took  place.^ 
Sp  a  person  who  puts  ft»1,h  a  libel,^  or  a  threatening  letter,^ 
■4w  a  letter  iaclouog  a  jiofged  instnimeat  intended  to  defraod 
.r'ths  one  to  whom  it  is  addiessed^^  or  a  letter  making  a  false 
pretence.to  such  one  who  parts  with  bis  goods  in  the  county 


.  >  Aate,  §  SI  «t  seq.  •'In  general,"  eayi  Starkie,  "wlien  a  statute  creM- 
ing  a  neiT  felony  directs  that  the  offender  maj  be  tried  ia  the  county  in 

.  'irhiali  he  ia  apjtrehended,  but  oootaini  do  negative  words,  he  amj  be  tried 
in  that  coanty  in  which  the  oSence  was  committed."  1  Staok.  Crim.  Plead. 
Id  «d,  12,  citfnj;  1  HaU  P.  C.  694  r  3  Inst.  ST. 

*  Set  a  pnviom  note  to  this  taction. 

*  Ante,  9  sei,  SIS. 

*  Hex  ir.  Coo(Dbc«,  l  Leach,  4di  ed.  8S«,  l  EaitF-CSSl!  1  litai^CMm. 
Plead.  3d  ed.  33,  Z8. 

♦■Ante,  S  M«>  *Mi 
' .  ■-  AnottymAiM,  J.  E*I.  SS ;  I  Bttc/k.  Crim.  Plead.  2d  ed.  S3. 

'  Conmrawtabhi).  Blflnding/S  Pick. 'S04. 

■  People  V.  GHffia,  i  BarU  427 ;  Rex  v.  Ginlwood,  1  Leach,  1th  «d.  I4Z, 
2  East  P.  C.  1120;  Emer's  oeee,  2  fiast  P.  a  llSfi. 

*  People  B.  Rathbun,  21  Wend.  609. 
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^  jt07  TBX  UKiUTX  V»  itlBMM.  '  {!bOOEi.T;> 

wbeiQ  he  receives  iV  niay  bi  iddiotod  in  ih&caasty  Ito^nttiok) 
it'lsflenti'tbongh  b8.doeB  not.go  itheie-fain»«J&  <Lik^witBia-> 
iDBOrwhoi  entioes'  away  a  slave  from  hi»<mflflteriM  gailtyyi 
^itltto'the  atatuteion  thie  aUbjectrin  tlicDdnnbiria'.'n'hiah  tin' 
slave  quits  service  with  intent  to  escape  from  bondage  as  a 
slu**e;  .wb  etbcz  -tkc  ehtiGAr  were  wl this  the  flonnty  near  eoongh 
to-aad'hiin  or  not'  And  one  who  onmbial^  ne^ect8.'to  dait. 
awjT'ttct,  aa  to:BUFreude(r  toa£ttt.ia.  baaluupt^f  orrspairiou 
t)igbway^'i»aiwwerablaior'  tbe  nt^Ieot  in  the  bonnt^  whve') 
tbe  aetoQghttvMvebeen  done,  tnd  in  Qd  othflTt^  '  '''  -  >;  > 
■.■,„■.,  i-f 
^  367.  Semetunes  a  nrroDgful  thing  is  done  partly  iaonb. 
coDDty,  flDd;parUyin. another;  and theoomniDd  law-ralielieiei 
is,  that,  toouBtfiinaitindietnieQt,  to  much.  muetbe«bown'to/ 
hftve  eocttrred  in  the.ooqnty  where.it  is  laid,  aa-makasA  oom>'.' 
j^tte  offence.  A  (taec  may  iherefoie  be  so  situated  th^  prop: 
ceedtngB  cannotbe  oefrieditm  in  either oonnty.*<  ThttSj-andor ! 
tlte  En^ish  statote;,  2  Hen.  7,  c.  2,  egainsti  the  foreiUe' 
abdnctjon  and  marriage  of.  an  heiress,  two  aets  were  UBces'  - 
sary  to  oooetitote  the  iIe^ony,  &at,  a  'forcible  abdaatiOn,i; 
seoondly/aiiianiage;  and  so,  if  the  bdresS' were- taken*  by" 
foree  fpom  one~ooaQ^).uid  the  conateaint  ceased  before  slie<- 
reached  a  second  county  in  which  she  was  married,!  tbexe. 
could  be  no  indictment  in  either ;  though,  if  the  constraint 


*  Beg.  «.'JonM,<Sut-C.aeoi,Teittp.'fcM.  sro;i  BAg.  L.  <t  Eq. 903. : 
And  fee  Ailfun^  v-  People,  1  Gonat  17A,  3  Deniv,  ISO.     '  ■   ■  > 

■  Mooney  V.  The  State,  8  Ab.  328,  to  which  tlieearUer  case  of  The  State 
r.  Wbdom,  S  Port  911,  teems  to  be  opp69eil.  ■     ■  

*  Keg.  0.  Milner,  2  Car.  &  K.  310. 

*  KeTc.  Clifton,  5  T.  R.498,  60i,  in  whiehft  was  heW.oTCmilingRcs  v. 
Weston,  4  Bur.  2607,  that,  if  a  parish,  bound  to  repair  a  htgbmT-,  is  situate  •- 
in  tiro  counties,  an  indictment  for  the  non-repair  of  thb  part  of 'the  whj 
lying  in  the  one  county,  against  the  inhabitants  only  of  ftre  part'of  WS  pdr- 
bhwithio  that  county,  is  bad:  it  should  be- ag^Aatr  the  wkote  ptcrisb.'  Aa^ 
see  Itei  v.  Great  Broughton,  6  Bur.  2700.  ' ' 

*  Archb.  New  Crim.  Proced.  74.  ■.'■■.       i    i 

■  Danby'g case,  1  Hale  P.  C.  651,  632,1  Starts  Crim.  Plead.  Sded.27  %ez 
o.  Burdett,-4  B.  &;Ald.  95,  178. 
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CHAT.  XLi.]  M  VBTVttX  OODHHIlES;  §  669. 

oCmtiBDed,  tbe  oflenoe  'woatd  '  be  complete  in  the 'latter 
county.^  And,  "wberc'  clergy  ia  ouated  on  olroametances  of 
EtggraTation,  «acfa' cironnutanoes  mast  all- be  proved  la' have' 
InqbpdnBd  witbin  tbe  eountyia  wbich  the  ofiender  is  tried."' 

^'5S8.  Soioe  writen  bave  fallen  into  the  n»iBtak«,  tttat-tiiti 
,dDctriQeof  tbelaet  Beotioa  appliea  in  its  fall  extent  toielontett 
only,  not  ety strictly  tu misdemeanors ;'  but,  od  priticip]e<, there 
can  be  no^'difierencej  and  the  antbotities  ebow  none  in  tbe 
facts  of  tbe  law>  Th«r  error  has  aiieen 'from  a  miBappre- 
liension  of  a  correct  proposition ;  namely,  that,  since  every 
felony  iadudps  «  miBprieion  of  felony,  which  ia  a  hiiscfe- 
meanor,^  if  a  felonioae  act  has  been  eo  committed,  partly- 
mtbin  each  of  sereral  counties,  aa,  tbongh  complete  in  itaelf, 
not'to  be  eomplete  in  any  one  ooonty,  »till  a  prosecntion  for 
the  misprision  of  it  may  b«  carried  on  in  either.^  Now  we. 
have  seen,^  that  a  mieprision  is  a  neglect,  eitbc*  to.  prevent 
tbe  ccmuniBSioa  of  a.  felony  or  treason  i«  the  proceSB  of  being 
committed,  or  to  diwlose  it  to  tbe  aothorities  after  it  is  done ; 
and'so^  wben  a  man  comniit»  a  felony,  he  commits  also  a' 
fall  misprision  of  it  in  every  comity  in  which  he  does  imy 
part  of  the  felony,  or  omits  to  make  disdoauTG  of  what  he  ' 
has  done.  '       ,  .. 

§  559.  Bot  if  a  statute  creates  an  offence  which,  in  terms, 
must  consist  of  acts  both  within  and  without  the  State,  an 
indicttUient  ooder  it  will  lie  is  that  county,  within  tbe  State, 
in  which  what  we  may  call  the  domestic  part  of  the  trana- ' 


■  1  Stark.  Crim.  Plead.  3d  ed.  2 ;  1  Eut  P.  C.  45a ;  Fulffood's  case,  Cro. 
Cu.  4Qa;  ante,g41i. 

*  2EMtP.  C.  773.. 

*  1  SUrk.  Crim.  Plead,  id  ed.  26 ;  1  Chit  Crioi.  Lair,  ISC. 
>  ,8ex  ■>.  Buidett,  4  B.  &  Aid.  9o,  IBS,  cited  5  D.  &  K  B16. 
'  Ante,  §607. 

*  1  Hale  P.  C.  662,  US. 

'  Auto,  S  Ml,  OOa. '  .  -  .  .  • 
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§560  TKB  iwAUrro»'<!Hiiia.  '-  fsboK  v; 

action  19  peribmied  ;^  fbr  oth^mrise  the  statote  is  rendered 
vkollT-  inopemlRwr.'  Obvlonsly,  too,  a  legtslatiw  jprovislon, 
bringing  into  beiVig  k  new  efience  etitirefy'wfthin'Hie  State, 
ntay-be  in  sntth  -worda  aa  to  reqaire  the'  appliftAtion  of  the 
same  principle ;  and  thus,  by  a  necessary  implication,  to 
antborize  proceedings  In  a  county' in  Which  a  pifrt  only  of  the 
gnilt  Web  incurred,'  In  England,  at  presertt,  an  act  of  par-, 
ItamMit  providee  expressly,'  "that,  where  any  fdony  or  misde- 
meanor shaQ  be  committed  on  the  boundary  or  boundaries  of 
two  or  more  eonntie?,  o(  within  the  distanceof  five  hundred 
yards  of  any  such  bonndary  or  boundaries,  at  shall  be  begun  in 
one  county  and  completed  in  another,  every  such  felony  or  mis- 
demeanor may  be  dealt  with,  inquired  6f,  tried,  determined, 
and  ptmished  in  any  of  the  said  connfies,  in  the  same  manner 
iff  if  it  had  been  ■adtuaily  and  wholly  committed  therein."'* 
And  there  are  similar  provisiona  in  some  of  ODr  States. 

' '$  560<  Thedoetrineweareconaidenng,ii«mely,thataconi- 
plete  crime  most  have  been  oommitted' in  theconnty  in  which 
the  indiotitient  id  Jiid,  in  ord«r  to  sustain  the  indTMrnent, 
demanda  only  that  do'mueh  should  have  been  there  done  aa 
is  stiictlry  necuaary  '  to  tbeorirae ;  while  those  things  which 
mky  be  tiewed  aa  parcel  x>f  it  or  not  at  the  election  *  of  the 
prosecutor,  br.wbioh  may  be  CDntemplated  -merely  as  pti-i 
dence,^  may  equally  well  have  been  performed  in  any  other 
lacaiity.*     Vhua,  wtieh  one  "Boticitfi  another  to  commit  en 


I  I  Stark.  Crim.  Plead.  3d  od.  9;  1  Hale  P.  C,  706;  3  lost  80. 

'  Ante,  S  88,  .■    ■ 

•  AndMePopor.DaTig,3Taunt.:UI2)  BeatX  u.  BMityCiT.  a..aB8,.Ul; 
Scurry  v.  FreeoutD,  2  B.  &  P.  381 ;  Hie  State  r.  Uudsan  Cmnity,  8  2A. 

ao6.     .  , 

<  7  000.4,  0.84,  §12;  Reg.  u.  Leech,  De»n.  642,  a«£iig.L..&  Eq.5S9.'> 

•  AntB,S45T-  ■-.''■ 

•  Ante,  g  BSe,  ■    ■•  '• 
'  AnM,  i  eM.      ■    ■   .  -■ 

•  And  lee  Skiff  v.  People,  2  Parker,  189, 147.'      ..  \  :  , .:  .         .  ^   :;  - 
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!,  the's^iait«,tioariaay  be  deemed  to.  be.rtie.bftginnlng- 
of  the  .ftffeocB^i^'tiie  soUoitor^  and)'  if  tb*.  person'  strficitihi- 
declines,  or  opdeit^kea  asd  iaiUt.tbe.e9lici&M!i9,afl  we  bannf 
3iBanii^.iiidilita^'^''-l^  attempt.  Here  evideniblijr  the  imiUct- 
ment  ntvtst'l^e  in  tbeiXHi4ty,w^erel^^>eolJKtttingjspef£Qrmedi 
ox  at.  least  it  tnii»t  be,  if  the  otfaei  loakes  oo:  .attempt,  tboi^ 
ttiiC!  oSence  conteiz^pUied.wen;  to.bp  a^compUvhed.iB  anoFthez 
90unty.^  Satt.tuppose  tiie  person  solicited  proceeds  to  tb« 
oilier  qoiinty,  and  -tbece  executes,  tfaei  thing.;,  the  penoo  b44kh 
Hutg.may  thQj))Uit.wCTe.,a  miademeanoT,  be  held  aaajoiM 
principal,  gutliy  Itot  niereiy  of  the  attempt,!  but  of  tbe  uib- 
staative  cntoe ;  tbe.^olicltatioa  ii^aj  beabowq  not  as  consti-, 
tutiog  a  part  of  the  criminal  act,  but  as  aridancex)/ the  intent, 
which  traveUed  with  the  act  into  the  new  locality,  and  .dwelt 
with  it  tbeqe,  when  done;"  and  thus  that  becooaes  an  otfeaoa 
in  the  eecood  county  which,  in  another  aspect,  wi^s  a  dess 
offence  in  the  fiiat  Hence  the  role  as  to  misdemeanors  is, 
thsA  aU:wlK>  paztake  in  tbem*  whether  prQacat:<or  absent,  are 
iodietable  in  the  connty  in  which  they  ara  eotamitted.*  And 
t^m(oi^  says:  Starkiet^  "  if  A.  proeau  B.  to  pubhsfa  a,  libel, 
A>  isJiaUo  te  be  indicted^  in  every  county  iir  wfakthB.pnb'- 
Isb^s  that  libeU  Bo^if  A.  .abroad  proeure&lse  voncheis'tei 
be -deli veiled'  hi  Middlwex, -wiiioh  bft  has  fabtisated  fat  ithe 
ptupose  of.f[a«dTbei8.iB^etablein'MiddleMz.H*  • . 

'  $  561.    AceonUng    to  ordinary  legal   reasoning,  tfae  pro* 
curer  of  a  felony,  as  accessory  before  the  fact,  should,  like  the 


'  Ante,  §  B25. 

■.See  Ss^  V.  Dadielt,  6  Mod.  99,  lOl. 

t  Ante,  g  G«6: 

*  1  Stark.  Crim.  Plead.  2d  td.  2S  ;  Conunonwealth  «.  GillM^ne,  7  S.  8e  K 
480,479;  Bu  v>BriMC,-4  Eart,  161. 

*  I  Stark.  Crim.  Tlead.  !d  ed.  28. 

*  Rex  ».  Johnson,  7  Eart,  65. 

'  See  bIbo  Rex  a.  Girdwood,  1  Leach,  4lli  ed.  142,  S  Eaat  P.  C.  IIBO.    ' 

*  Rex  D.  Bruac,  4  East,  1«4. 
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pioctir«t  of  a  iQiedeiheanor,^  he.  Sndicfed  In -Ae  89im&  local^jr 
-with  the  iCDitiedta'te  aotorjIfoT  be,  to<^  eboold  ,be  deemed,  ft 
-priDeipal.  Bnt  wehave-tteeoi^ 'thets  owiag  probably  to  .t))^ 
blunder  of  aome  eariy  judge,  he.  baa  becorQie  in  .'ti)fl  CQtniQpp 
law  punishable  rather  as  theincttM-  tD  tjie  actithan  ^..tbp 
doer  of  it ;  and  so  perhaps  he  ought  to  be  indictable  in  the 
Bame  manner,  ifs  to  locality,  with  biia  wbp  inoitBB  to  a.  i^is- 
demeanof  which  is  not  done.^  But  this  qioeatioii  is  k^  in 
doubt  by  the  old  anthoritiss,*  abd  ia  dovbtfgl  9I90  on  (HaiK^- 
ple.  Often,  indeed,  it  is  difficult  to  aay  oti  principle,  wh«fi 
one«En>r,  well  cstabUabed, should  .lead  to  the; establisM^ 
of  a  Beoond  error.  To  femove  this  embarraaailiAiit,  the  Bta^i;^t^ 
•3i&  3  Edw.  6,c.  34,  ^4,  which  we  hate  seen '■to  bcccaninftn 
law  in  this  country,  ptovidea,  "that,  whew  any  murdpr  w 
felony  shall  be  hereafter  committed  and  douf  in  one  cpunt^, 
and  aDothet  person  or  mora  shall  be  accea^ory  oc  aeces^ri^ 
in  any  manner  of  wise  to  any  such  murder  or  ielany  in.ai^ 
other  (Kwnty,  an  indiatment  found  or  taken  agaioat  such  ac- 
-eessory  dr  aooeasoriea  ....  in  the  county  where  such  of- 
fefice  of  acoesBory  or  Boceesoriee  In  anymanner  of  wisie  shall 
■be  committed  or  dime,  shall  be  as  good  and  e^ectuaL  iq  thp 
law  BS'  if  the  eaid  principal  ofTence  had  beeo  conMQttted  or 
done  in  the  same  oounty  where  tiie  same  indictment  agajqat 
such  accessory  shall  be  found."  ^  This  statute  extends  also, 
^e  perceive,  to  the  acceaaory  after  the  fact;  and  clearly,  as'tb 
him,  the  rule  it  prescribe^  is  the  same  whiol^is  deducible/r^m 
the  ordinary  doctrines  of  the  common  law.'  Butt  'v\  rejipect 
to  such  accessory  after,  we  should  observe,  as  the  dootrilitf  of 


■  '  Ante,5-6ao.  ■    ■  :■  ■:> 

,-    •  Ante,  i'473,- Wl,  «3.  "     i        ■  .   >  .; 

•  Ante,  g  660.  ■  ■  .     -    ,  ,,...,. 
'  t  Hawk  v.  C.  Cora.  Ed.-ji.  J94  and  ante  1.    Andbec  Itex«.  EHterity, 

SLeaob,  «th«id,  MT,  Rms.&rB7.  sr;  Adk^raltroaHi'ia  C0..M.  '> 

'  Ante,'$G5S.'  .■.../... 

*  l'Hank.-F.  0.  Oarw.  £d.p.  4ae,  f  fiO;  1  Staric.  &im.. Flead.  fid  a^. 

'  Ante,  §487.  .■•,,.■.      .,  .-  -    ,'^      .  „  .     ....  1 

[5SS1  -  I    .-.     J.  :   ..  -■■;      ,-    I 
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the  Ghgliehcci^rU}  that,'\fhere  tfaeprintipal  sffence  is  on 
4be  faigh'seaB,  witMn  IStie- admiralty,  dnd  beyond' the  common 
Itlw'jiirisdicHot),  tbe 'Y«celviiig'l»y  Boctt  atce^Mory'ot  Uw  erim- 
'Inal  on  land,  and-witbin  tlie  body  of- B' county,  cannot  bb 
taken  <i(^tlieance'<»f  iti  the  (Mmmon  law  tribDnaJe.' 

''^966.  ^Vlien  we  aipply  the  foregoing'  dostnnea'  to  tke 
'ilcfDal  facta  bf  crime,  we  see,  tint  often  the  Indictment  may 
*bt)' n^rritalned  in  anyone  «f  Beveral  differdnt  ooantleB.'  A 
-fiv^etii  illustration 'of  this  propomtion  is  wttnesaed  in  caaee 
'■tit  iBtceny.  'F<i»-'  althATigfa,  to  constitute  laioeny,  tbere  m'ast 
"he  a  tahirig  and  a  carrying  away  of  the  property  by  trespafe^ 
'tind  the  intent  to  steal  and  the  trespcis^  mast  cononr  In  pdidt 
W  time ;  *  stilt,  tHaoe  one  wrong  nertber  joatifieB  nor  absorbs 

iato  ftseif  another  wrong,  the  legal  possession  as'WvH  a^ 
'oWlieT^hip  toutinuett'  in  the  ownei^  and  «very  frosti  removtfliis 
6'fresh  trespass ;  so  that  the  thief  can  be  indicted  for  a  oom- 
illete  larceny,  either  in  the  county  where  be  first  took  tfae 
goods,  or  in  any  other  into  which,  the  Intent  to  steal  continu- 
'In^,  be  darries  them.*  And  it  is  immateTial  whether  be  takee- 
'them  to  the  other  county  immetKately,- or  a"  long  time  aitct:- 
■'thfeorigfnaVtakitfg;*'thoogh  such  transfer  most  be  feloniona, 
WtJiere  must  be  some  fcloniona  trespass  in  the  ne*»  locaKty,, 


^  ' '  AAaAnXty  tiUe,  Id  Co.  &1. 

5    •tA(ite,'§41B.  ' 

.__'  Kex  w.  Thompson,  2  Rum.  Crimes,  Grea.Ed.116;  The  State  e.  Doog-- 
1m,  17  Main«,  19S;  Tippins  tt.  The  State,  14  Gal  iS2j  Anonymous,  1 
Crawf.  &  Bix  C.  C.  19!  ;  Crow  v.  The  State,  18  Ala.  541  r  Commonirealtli 
V.  Counai,  8  Leigh,  708 ;  The  State  v.  Whealey,  3.  Haitfaig.  Del.  588 ;  Cfunp 
monwealth  v.  Rand,  7  Met.  475;  CoDunonwealth  o.  Simpson,  S  U«t.  T98. 
QIa  drie  ^riaaiple  it  baa  been  Iieldt  that,  If,  between  Ae  ariginal  OmA  andihe 
finding  of 'the  Udtttmeot,  the  oUitatute  relating  ta  larceny  baa  Iwen  snper- 
eeded  by  a  new  one,  the  thief,  who  retdns  possession  of  Ibe  goods,  iday^  be 
proeieAti  k^ait  abdw  )b«'new  statute.  The  8lat«' if.  Soannille,' 21 
Uaine,  14.  The  doctrine  of  the  tolt  doe*  not  appl^'ta  ^are  ittfaling  ilii 
Nortii  Carolina.  Tbe  State  v.  Groves,  Bnabee,  1»1. 
*  Bex  0.  Parkin,  1  Moody,  45.  '    '        , 
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asd  bot  merely  such  as  occorft  when  the  prisooer,  having  the 
goods  aboat  bim,  goes  there  with  aa  officer  who  has  urested 
bim  for  the  tbe£L^  But  while  a  mao  may  not,  as  tbos  seeai 
defend  himself  agucst  a  criminal  charge  by  setting  up  hia 
own  crime  in  the  same  thing, he  may,  by  Betting  up  another's; 
and  therefore  if,  with  felonious  intent,  he  receives  and  carries 
away  goods  he  knows  another  to  have  stolen,  he  is  not,  in 
any  oounty,  indictable  for  tbe  larceny  of  them.  He  is  how- 
ever ao  accessory  after  tbe  fact,  or  a  reeeivu  of  Btf^eo 
goods,  according  to  the  peculiar  statute  law  of  the  State.' 

§  563.  From  these  views  it  follo^ra,  that,  if  the  larceny  in 
the  first  county  is  a  compound  one,  as,  for  example^  if  it  is 
committed  in  the  coarse  of  a  robbery,  the  conviotion  in  the 
second  connty  can  be  only  for  the  simple  larceny,  not  includ- 
ing its  aggravatioBs ;  because  the  aggravations  took  place  only 
in  the  first  connly."  And  on  the  same  principle,  an  indjet- 
ment  for  stealing  a  "  brass  furnace,"  in  a  particular  County,  is 
not  supported  by  proof  that  the  prisoner  stole  such  an  article 
in  another  connty,  there  broke  it  into  fragments,  and  then 
took  the  fragments  to  tbe  county  where  tbe  offenqe  is  laid ; 
because  the  thing  stolen  in  the  latter  ooanty  was  certain 
pieces  of  brass,  not  correctly  described  by  the  words  brass 
furnace.*  Likewise  it  has  been  ruled,  that,  where  foar 
persons   commit  a  joint  larceny  in  one  county,  and  there 


'  Kex  V.  SimmondB,  1  Uoodj,  408. 

■  £es  u.  King,  Rius.  fie  %.  332 ;  aate,  J  i9S,  iSi. 

'  2  Rusa.  Crimes,  Grea.  Ed.  J18  ;  Rex  v.  Thgmu,  2  Ewt  P.  C.  60&,  % 
Lmch,  4th  ed.  6Bi;  1  Hale  P.  C.  507,  508,  58fi  ;  2  lb.  163.  And  tee  Bex 
p.  Millar,  7  C&r.&P.  663;  The  State  v.  OrDve*,  Bwbee,  191. 

*  Rex  V.  Ilalloway,  1  Car.  &  P.  127.  And  see  Rex  v.  McAleece,  1  Crawjl 
&Diz  C.C.  Ibi;  Anon^oKNU,  1  Cr&wi:  &PixC.C.  1»2;  Bex  i>.  £<linnib, 
Rtus.  Sc  Bj.  497.  Where  ibe  iDdictment  waa  forstealing  "  t*ro  tarktys,"  a&d 
the  pnx^  showed,  that  ibey  were  killed  beAire  beii^  taken  into  tbe-  eeoond 
county,  tbe  charge  wm  held  net  to  be  sDrtained ;  becauM,  tbe  court  «i^ 
the  wbrdi  "  two  turkeys "  implied  live  ooee,  and  tbe  iodictmant "  ought  to 
bare  been  for  stealing  two  dead  turkeys."  Rex  v.  Hallowi^,  1  Car.  it  P. 
128. 
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divide  the  goods,  aad  then  bring  them,  In  aeparate  parcds,  to 
another  county,  —  they  eannot,  in^  the  latter,  be  held'  jointly, 
but  each  ia  goilty  in  the  latter  of  a  several  larceny  as  to  hia 
sepai^tB  parcel  { ^  while,  on  the  other  hand,  if  they  commit  in 
the  latter  oAcinty  a  suffioieht  joint  treepaes,  with  intent  to 
steal,  whether  thegoods  were  broaght  to  it  severallj  or  jointly, 
tiieymay  be  held  jointly .'  Of  course  it  ie  not  materi^,^  in 
the  af^licatjon  of  these  principles,  whether'  the  larceny,  is 
one  by  statute  or  at  the  common  law> 

§  564.  Moreover  it  has  been  held, —  a  doctrine  not  firmly 
established,  thongh  sufficiently  so,  —  that  a  man  who  de- 
posits in  the  poat-oflice  a  letter,  provoking  a  challenge  to 
fight  a  duel,'  or  containing  a  libel*  or  a  forgery^  or  an  offer 
to  bribe,^  is  indictable  in  the  county  in  which  he  deposits  it;' 
while,  as  we  have  seen,"  he  is  aleo  liable  in  the  county  to 
wMch  it  ia  sent  The  principle  underlying  the  dootiine  ie, 
that  the  deposit  of  the  lett^  ia  a  eaffioient  publication  to  con- 


■  ttex  f.  Barnett,  S  Rit».  Crimes,  Grea.Ed.  IIT.  See  Eec  v.  Dann,  1 
Uood7,  434 ;  Rex  t.  ^itb,  1  Moody,  289. 

*  Bex  V.  County,  2  Bds».  Crimea,  Grea.  £d.  118;  ConmonweBmi  v. 
Demtt,  10  Mass.  1C4.  See  Rax  v.  McDoBagb,  Car.  Orim.  Law,  3d 
ed  24. 

■  Ante,  §85. 

<  CommoQireaJdi  v. Simpsoo,  9  Met.  138  ;  ConunoDwaaltlt  p.Sand,  7Met. 
475 ;  Crow  v.  The  State,  18  AIb.  641.  And  see  The  State  u.  Whaley,  2 
Hamng.  De).  538 ;  Bex  v.  Tbomas,  2  East  F.  C.  609,  t  Leach,  4tfa  ed. 
634.  Kex  c.  Millar,  7  Car.  &  P.  BSd,  may  welt  be  put  aa  having  turned  oa 
»  queBtiOQ  of  evidence ;  and  whether  the  reporter  is  right  in  hb  note, 
query. 

'  Roi  o.  WiHiama,  2  Camp.  60«.  And  tec  Rex  v.  Burdett,  4  B:  &  Aid. 
95, 127. 

*  Rex  f.  Bntdett,  3  B.  &  Aid.  717,  4  B.  &  Aid.  93. 
'  Peitin'B  case,  2  Lewin,  ISO. 

*  UnitBd  States  v.  Worntll,  2  Dall.  SS4,  388. 

'  *  And  see  Rex  v.  Johnson,  7  East,  SE,  S  Soutii,  94 ; '  Vttx  n.  Watson,  1 
Oamp.  219;  Bex  v.  WiS&mi,  3  Camp.  606. 
."  Ante,  5  066. 
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stitute  an  ollence,  either  as  a  eubetantive  aime  or  aa  an 
-attempt^  So,  under  various  circumstances,  the  act  of  embez- 
zlement may  be  deemed  to  have  been  committed  in  any  one 
of  aevetal  different  counties,  at  the  election  of  the  prosecatJng 
power.^  And,  thongb  the  ^st  of  conspiracy  is  the  anlawfht 
combination,^  so  that  the  oifence  is  cognieable  only  in  some 
county  where  each  mental  concord  took  place;*  yet,  as  in 
point  of  law  the  conspirators  renew  the  conspiracy  with 
•every  act  done  by  any  one  of  them  ia  carrying  out  the  plan, 
•they  may  be  indicted  either  in  the  county  in  which  they  first 
■entered  into  the  unlawful  combination,  or  in  any  other 
connty  in  which,  in  purauance  of  it,  any  overt  act  is  per- 
formed.' 

§  565.  We  have  thus  far  been  examining  the  subject  of 
ihe  present  chapter  in  the  light  of  the  common  law  as  it  pre- 
vails in  car  States.  Besides  the  English  statute  of  2  &  3 
Edw.  6,  c.  34,  which  we  have  seen  is  common  law  here,^ 
there  are  other  acts  of  parliamenlpsufficiently  early  in  date  to 
fell  within  the  same  consideration.^  But  they  are  all  either 
of  a  nature  local  to  the  mother  country,  or  otherwise  of  no 
practical  common  law  importance  with  us." 


>  Aod  see  anU,  g  S19,  911,  51$. 

■  Bex  r.  Taylor,  3  Leach,  4tb  ed.  974,  Buss.  &  Rj.  S3,  3  B.  &  P.  DM ; 
Bexu.  Hobson,  1  East  P.  C.  Add.  zxit.,  2  Leach, 4died.  974;  Reg.v.Mni^ 
dock,  S  Eng.  L.  &  Eq.  677 ;  1  SUak.  Crim.  Plead.  2d  ed.  35,  2S. 

'Ante,  §313,  497. 

*  Reg.  D.  Best,  1  Salk.  1 74. 

*  CommoDwealth  v.  Gillespie,  7  S.  &R.  469,  478;  People  e.  Mather,  4 
Wend.  229,  259 ;  Bex  p.  Briaac,  4  East,  164 ;  Rex  v.  Bowers,  cited  4  East, 
ITl. 

*  Ante,  $555,  Cei. 

'  See  1  Stark.  Crim.  ^ead:  3d  ed.  9->0. 

*  Tbe  statute  1  Jac.  1,  c  11,  against  bigamy,  prerided,  in  9  1,  that  the 
■offender  might  be  tried  in  any  county  where  he  shonld  be  apprehended.  I 
Stark.  Crim.  Plead.  2d  ed.  11.  But  I  preBnme  this  enactment  to  be  super- 
eeded,  in  all  the  States,  by  more  receot  legislatioii.    TJaderit,  the  EngUA 
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,1^  566,  .By  BtaiatqiD  ;Nev  y<Kl[,,"'^rtien.aD7.Qfreace  eball 
h^ve  bean  ooounitted  witbia  this  State,  oa,  board-of  any  ye»- 
^^DavigatJng  any  river,  lake,.0T  canal,  aq  induttijient  for  the 
uDCie  may  be  fouod  in  any  coaaty  throagli  which,  oi  any 
part  -of  which,  ench  vessel  may  be  navigated  in  the  conrae  of 
•theaame  voyage  or  tcip,  or  in  the  county  where  such  voyage 
or  tqp  BhaU  terminate."^  There  are  similar  ptovlsioae  ia 
o^bw  States.^    A  like  statute  exists  also  ia  Eogland,^ 

'  ,^567.  We  have  moreover  the  dootrioe  of  what  is  called 
ahange  of  veone.  Therefore  in  Koglaod,  "where  ao  in- 
djc^mefnt  l^S'beftn  removed  into  the  court  of  king's  bench  by 
certiorari,  if  a  case  be  made  out  which  shows  that  the  justice 
of  the  case  requires  it,  the  court  will  direct  the  trial  to  be  had 
n.  the  next  acyoiniog  county."  *  This  change  of  the  venue  ia 
in  SCMue  of  our  States  alkrared,  by  statute  or  otherwise,  in 
p'c^sr  urcamstances.^ 


euuili  decided,  thert,  ithErre  the  perebn  is  talmn  into  custody  on  a  chai^  ot 
lircebji'lta  may.  be  detained  for  iMganj,  uid  sacb  detaining  wiU  be  an 
appiebenaion  authorizkig  an  ind^tmentin  tiie  lome  court  for  bigamy.  Se;;^ 
V.  Gordon,  Riua.  &  Sy.'iS. 

_IAb  to  tile  construction  of  which,  see  People  v.  Hulse,  3  Hill,  H.  T.  SOS ; 
Manley  v.  People,  3  Seld.  295. 

*  Naah  v.  The  State,  2  Greene,  Iowa,  286  ;  Steennan  v.  The  State,  10 
Uisw.p0S. 

.  'Stat  7  Geo.  4,  e.  64,  §  L3;  Reg.  v.  Sharpe,  Dean.  415,  21  Law  J.  k.  a. 
M.  C.  40,  29  £ng.  L.  &  Eq.  533. 

*  I  Stark.  Crini.'  Plead.  2d  ed.  SO ;  Bex  e.  Hunt,  3  B.  &  AM.  444,  2  Chit 
130 ;  Rex  u.  Wilta,  6  Mod.  307. 

J  'Fanny  v.  The  State,  G  Mlmo.  132;- People  v.  HftiTis,4  Denio,  150; 
People  w.  Webb,  1  Hill,  N.  T.  179;  The  State  v.  Ware,  10  Ala.  814;  Tor- 
ier  B.  The  State,  5  Misso.  538 ;  The  State' w.  Bnrris,  4  Hamnfr  Del  582; 
Innerarity  v.  Hitchcock,  3  Slew.  Sc  P.  9  ;  Commonwealth  v.  RoUiU  2  Va. 
CaB.  68  ;  Commonwealth  r.  Bedingev,  1  Ya.  ^aa-  125 ;  Commonwealth  n. 
yS'^yf  5  Va.  Cas.  S9 ;  The  State'  v.  Brookahire,  Z  Ala.  »03 ;  People  u.  Vgr- 
inilyea,  7  Cow.  108  j  People  p.  Scates,  3' Scam.  8C1 ;  Clark  v.  People,  1 
.Scam.  117;  Findl^  v.  The  Slate,  6- Blaekf.  576 ;  Maton  o.  People,  16  Dl. 
&3e  ;  BreuiaD  b.  People,  U  jil.  511;  Moaea  o.  The  State,  11  Humph.  232. 
50'  [593] 
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CHAPTER    XLIL 

AS  BStvram  the  unites  states  akd  FosEiaii  hations. 

Sect.  668,  BBS  a,  Tatrodaction. 

Ge»-iT6.  lenitorialLimltBofUiaTlDltedStates. 

(T<^83.  Obt  GoT«nunapt  onr  OiUicn*  bIifomL 

£81-581,  EieroptiODS  of  Forelgnen  bent. 

EgG-SOOo.  Crimes  boIbli«reu]d  claewhere  committed. 

§568.  Tbb  United  States,  composed  of  independent  State*, 
is  still  a  governmeat  of  itself,  essentially  like  othet  gorem* 
ments.  The  States  have  their  own  local  powers;  but  tbs 
government  of  the  Union  presents  a  unity  in  its  contact  with 
foreign  nations,  and  exercises  the  same  complete  sway  as 
other  governments  over  the  common  highways  of  the  worid. 
The  States  are  not  known  as  nations  abroad ;  but,  at  home 
and  between  themselves,  they  are  complete,  independent 
governments ;  only  as  they  have  euTrendered  to  the  gennot 
government  some  powers,  and  restricted  themselves  some* 
what,  in  the  instrument  called  the  Constitutioi)  of  the  United 
States. 

§  56S  a.  Looking  therefore  at  the  United  States  as  one 
nation,  let  us  consider  the  following  matters  :  I.  Her  Terriy 
torial  Limits;  II.  Our  Government  over  Citizens  abroad; 
III.  Exemptions  of  Foreigners  here;  IV.  Crimes  both  here 
■and  elsewhere  committed. 


I.    Territorial  Umils  of  the  United  Stales. 

.§  569.  The  limits  and  the  territorial  juristUctioa  of  the 
iUnited  States,  viewed  as  one  nation,  depend  on  the  laiy  of 
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nations,  and  oar  treaties  with  those  goveiaments  whose  pea- 
seasioDB  border  upon  ours.     Let  U8  see  where  the  lines  lie. 

§  570.  The  law  of  nations  determines  our  territorial  limits 
on  the  ocean,  there  being  no  treaties  concerning  them. 
But  the  ocean  is  a  common  highway  of  nations ;  therefore, 
in  reason,  no  nation  can  hold  it  as  its  own.  Attempts  have 
indeed  been  made,  by  various  sovereign  powers  at  different 
times,  to  appropriate  exclusive  empire  over  portions  of  the 
sea.  These  attempts  have  been  resisted  by  other  powers; 
and,  down  to  a  recent  period,  the  question  baa  been  nnsetUed 
in  international  law,  whether  it  is  possible  for  this  kind  of 
dominion  to  exist.  At  last  the  doctrine  is  established,  that 
DO  such  general  claim,  by  any  one  nation,  can  be  allowed  by 
any  other.  The  leason  is  twofold :  first,  no  one  ^n  hold 
weh  an  actual  and  constant  possession  of  the  biUowa  and 
tides  of  the  deep,  as  is  necessary  to  give  either  property  or 
domiaion ;  and,  aecondly,  if  this  could  be  done,  it  would  not 
be  morally  right,  because  the  oceans,  like  the  air,  were  plainly 
intended  by  God  for  the  common  use  of  all  men.^ 

.  I  571.  But  there  is  no  occasion  for  this  common  use  to  - 
extend  completely  to  the  water-margin.  Moreover  a  nation, 
bordering  on  the  sea,  can  hold  an  actual  possession  of  it  as  fai 
from  the  shore  as  cannon  balls  will  reach;  while  dominion 
to  this  extent  is  necessary  for  the  safety  of  the  inhabitants, 
who  might  otherwise,  being  neutral,  be  cut  down  in  time  of 
war  by  the  artiHery  of  the  belligerents  contending  on  the 
water.  And  so  much  of  ocean,  the  authorities  agree,  ia 
within  the  territorial  sovereignty  which  controls  the  adjAc«it 
sboreSr     A  cannon  shot  is,  for  this  purpose,  estimated  at  a 


'  Wheaton  loternational  Law,  6tb  ed.  218 ;  Flanders  Maritime  Law,  g  38, 
40 ;  1  Eeat  Com.  36 ;  The  Tiree  Gebroeders,  S  Rob.  Adoi.  336,  in  which 
case,  however.  Lord  Stowell  tiiil:  "  Tbero  nMy,  by  legal  possibility,  exist  a 
peculiar  property,  exclading  the  universal  or  common  use.  Portions  of  the 
sea  are  prescribed  tbr,"  Yet  even  if  wc  admit  this  possible  doctrine,  we 
nuT;  doubt  ib  applioahility  to  loy.  part  of  our  owb  coads. 
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marine  league,^  whiob  is  a  little  short  of  threp  an^  .a  hatf  xtf : 
our  Englieh  ttiifes;  or,  exactly,  ^4517.  Tb«  true  meaeatftf 
ipent  would  seecn  to  be  iroin  low-water  maztiaod  from  tbe- 
actn&l  Bhore,  not  from  the  shoals.^  But  if  there,  are  islandsi: 
too  near  for  the  watei  between  them  and  the  m^nlaodto  liQ- 
oommoa  sea,  the  measoiement  ootwatd  must  be  baa\  tbeWr, 
They  need  not  be  inhabitable ;  for,  if  they  ace  of  aaod  at 
rock,  and  especially  if  sufficient  to  suBtaio  fbrtigcatioqa^  thej- 
aom9  within  the  rule.* 


'  5  572.  We  shall  see,  farther  on,*  that  coves  and  'faayhoisr. 
and  other  arms  of  the  sea,  «o  nanow  that  the  naked  eye  may, 
reasonably  discern  objects  on  the  opposite  bank,  are  within 
the  bodies  of  counties,^ — a  different  matter  from  what  we  tire 
here  considering.  Of  coarse  each  places  are  a  part  of  thr 
territory  of  the  country.  Bot  beyond  this  deotrine  it  is  olearj 
that,  if  a  gulf  or  bay  puts  up,  and  the  distance  across  it;; 
where  it  joins  the  ocean,  does  not  exceed  two  marine  lea^iM^ 
which  is  one  league  from  each  of  the  opposite  shores  to  the; 
centre,  it  is  a  part  of  the  countiy  in  which  it  lies ;'  and,  sop^ 
posing  the  land  girding  it  to  belong,  to  one  nation,  the  whole.' 
of  it,  thus  cut  off  from  the  main  waters,  whatever  its  braadtb: 
ftirther  -up,  in  the  proper  territory  of  such  nation.'  Pretty- 
(dearly  also,  the  doctrine  as  to  SQch  places  extends  even  ftan^ 
ther ;  though  it  is  difficult  to  say  how  for.  Thos  the  Ch^or- 
peake  Bay,"  which  is  twelve  miles  across  at  the  ocean ;  :ajiA- 


'  The  Ann,  1  Gsllis.  62 ;  The  Twco  Gebroedere,  S  Rob.  Aam.  33S ;  Kck  t. 
Forty-nine  Casks  of  Brandy,  3  Hag.  Adm.  257,  289,  2ff0;  The  Anba.'S 
Bob.  Adm.  173  ;  1  Kent  Com.  29 ;  Wbeaton  InteniatiiM&l  Ltxi,  Stb  ed.  Kijj 
231,  245,  49S. 

'  SouLt  V.  Le  Africaine,  Bee,  201 ;  Rex  v.  Forty-nine  Casks  of  Brandy,  S 
Hag.  Adm.  257, 289.  ,  .      i      i 

•  The  Aiua,  5  Rob.  Adm.  373,  385  c  .r- 
■    *  Poet,  §  fi05.                                                                    ... 

•  Wheaton  IntenuttioBai  Law,  Gtb  ed.  SIS,  219,  K52 ;.  Flandeia  UnitinMt 
Law,  H2.  ■  .■  -  - 

•  Commonwealth  v.  Uainea,  2  Va.  Ca^  113.  .     i;  ,  * 
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the  Delaware  Bay,*  which  is  a  little  more;"  are  claimed,  no 
doobt  justly,  to  be  within  the  territorial  limite  of  the  United 
States.  Though  vessels  may  pass  np  such  places,  beyond 
the  reach  of  cannon  balls,  yet,  since  they  cannot,  having 
passed  np,  enter  the  harbors  witboat  consent,  they  bave  no 
occasion  thns  to  pass ;  and  so  there  cannot  be  pleaded  for  uuch 
l^aces  that  common  necessity  which  makes  the  outer  ocean 
the  common  highway  of  nations.  In  this  particular,  and  in 
the  fact  that  the  repose  of  the  adjacent  conatry  may  be 
more  menaced  within  those  localities  than  on  the  open  ocean 
«b  equal  distance  from  the  shore,  we  see  a  difference,  well 
JQstifying  b  departure  from  the  general  rule. 

^  573.  Thus  far  we  have  been  speaking  of  that  perfect  ter- 
rttmrial  sovereignty,  which,  in  the  language  of  Marshall,  C.  J., 
"  is  necessarily  exclusive  and  absolute,  sueceptible  of  no  lim- 
itation not  imposed  by  itself."  Over  waters  within  this  sov- 
ereignty, though  the  vessels  of  all  nations  are  in  the  habit  of 
passing  under  an  implied  license,  they  have  no  right  to  pass 
if  the  license  is  revoked,^  Outside  of  these  lines  there  may 
be,  sometimes  is,  exercised  a  sort  of  cautionary,  quia  timet 
joriadiction,  for  the  safety  of  the  country,  and  for  prevent* 
ing  infractions  of  its  laws,  hardly  allowable  at  points  still 
forther  in  the  ocean.  Thus,  observes  ChanceUor  Kent :  "  The 
statute  9  Geo.  2,  c.  35,  prohibited  foreign  goods  to  be  trans- 
abipped  within  four  leagues  of  the  coast  without  payment  of 
dues ;  and  the  act  of  congress  of  March  2, 1799,  c.  128,  §  25, 
35,  27,  99,  contained  the  samd  prohibition  ;  and  the  exercise 
of  jurisdiction,  to  that  distance,  for  the  safety  and  protection 
of  the  revenue  laws,  was  declared  by  the  supreme  court  in 
Church  V.  Hubbart,*  to  be  conformable  to  the  laws  and  usages 


'  1  Kent  Com.  SB. 

*  The  distance  ii  eteted  differently  in  the  books  which  I  have  consultei] ; 
■omepnt^Dg  it  at  but  a  fraction  over  twelve  miles,  others  as  high  as  eighteen; 
And  I  hsTe  not  at  hand  the  means  of  settling  the  qnestion. 

*  Scfaooner  Eschange  v.  McFaddon,  7  Crancb,  116. 

*  Church  D.  Hubbatt,  S  Cnmch,  187. 
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of  nations." '  And  the  same  learned  commentator  adds : 
'•  Considering  ^e  great  extent  of  the  line  of  the  American 
coasts,  we  have  a  right  to  claim,  for  fiscal  and  defensive  regd- 
lations,  a  liberal  extension  of  maritime  jarisdiction ;  and  H 
woold  not  be  unreasonable,  as  I  apprehend,  to  assume,  for 
domestic  purposes  connected  with  our  safety  and  welfere,  the 
control  of  thewatera  on  our  coasts,  thongh  included 'within 
lines  sti%tching  from  quite  distant  headlands ;  as,  for  instance, 
ftom  Cape  Ann  to  Cape  Cod,  and  from  Nantucket  to  Mon- 
tauk  Point,  and  from  that  point  to  the  capes  of  the  Delaware, 
and  from  the  south  cape  of  Florida  to  the  Mississippi."^ 

§  673  a.  While  the  views  mentioned  in  the  latter  part  of 
the  last  section  are  enbstantiall;  conformable  to  reason,  a  bet- 
ta  representation  of  the  matter  eeems  to  be  as  followa  :  The 
jurisdiction  of  our  country  extends  no  further  than  the  marine 
league  from  the  shore,  as  already  explained.  Bat  all  nations' 
may  punish  attempts  to  break  their  laws,  though  the  act  of 
attempting  were  done  abroad,  only  they  must  be  able  to  ar- 
rest the  persons  engaged  in  such  attempts,  without  violating 
the  territorial  jurisdiction  of  other  nations.  Arrests,  however, 
may  be  made  en  the  high  aeas,  which  are  the  .common  high- 
ways of  nations.  And  a  nation  may  well  assume,  and  by 
law  establish,  that  certain  acts  done  near  its  shores  shall  con-' 
cluflively  t>e  taken  and  punished  as  attempts  to  infringe  its 
regulations  of  internal  police  or  otherwise ;  while  it  coald 
not,  on  any  just  principles,  interfere  with  those  acts  done  at 
points  of  the  ocean  more  remote. 

§  574.  The  foregoing  doctrines  determine  our  territorial 
limits  on  the  Atlantic  Ocean,  the  Gulf  of  Mexico,  and  the 
Pacific  Ocean.  Our  remaining  northern  and  souUiem  bouD- 
daries  are  established  by  treaties  with  Great  Britain,  on  the 
one  side;  and  witli  Spain  and  Mexico,  on  the  other;  and  by 


•  1  Kent  Com,  SI. 

■  1  Kent  Com.  90.    See  Wlie&ton  Intenadonal  Lkv,  «tli  ad.  «9fi. 
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the  awds  of  (Kunmissiooen  to  settle  boaadaries  under  the 
treaties.  The  treaties  and  awards  are  published  id  the  voU 
nmes  of  laws  of  the  United  States,  -and  they  ueed  not  be 
particularly  set  out  here. 

^  575.  CoQceming  these  remaining  boandaries,  the  rule  <^ 
iirtnnatiqaal  law  runs  the  line  in  the  middle  of  rivers  and 
other  stxeams  of  water  dividing  two  coontriea ;  unless  a  treaty 
s^pplation,  or  a  prescription,  otherwise  directs  in  a  partJcukn: 
instaooe^  And  our  treaties  and  the  awards  of  conmuasioneis 
have  ioUowed  usnally  this  general  docljine  in  express  words ; 
extending  it  also  to  lakes,  especially  to  the  great  lakes  which 
Sfifm  a  part  of  our  northern  limito.  The  lines  have  been  so 
ran,  moreov^,  both  in  river  and  lake,  as  not  to  divide  islands, 
but  to  leave  the  whole  of  each  island  in  the  territory  of  one 
or  the  other  of  the  adjoining  powers.  Our  treaties  provide  also 
for  some  mutual  rights  of  navigation,  by  the  vessels  of  the 
two  uationa,  in  each  other's  waters,  along  these  lines.  In  re- 
gfvrd  to  the  lakes  between  the  British  possessions  and  oor  own, 
it  may  be  further  observed,  that,  since  if  they  were  entirely 
within  one  country  they  would  constitute  in  the  complete 
sense  portions  of  its  territory,^  evidently  the  respective  parts 
of  them  belong,  wherever  the  treaties  are  silent,  in  the  seme 
complete  way  to  the  particular  goveranient;  there  being  uo' 
third  power  having  the  right,.by  reason  of  its  posBessions  bor- 
dflring  upon  or  connecting  with  them,  to  interfere. 


II.    Our  Government  over  Citizens  abroad. 

\  576,    It  is  a  general  principle,  that  the  laws  of  a  country 
do  not  extend  beyond, its  territorial  limits  ;"  because  tiie  gov- 


'  The  Twee  Gebroeders,  S  Eob.  Adm.  836 ;  Flondets  Maritimo  Law, 

s«. 

'  WbeatonlntcFDUional  Law,  6th  ed.  232,  2S3. 

<  Byuf>Uar.&Di7.  §144;  aUa,  g  66  c,  8«;  poet,  $677. 
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ernment  baa  neither  interests  nor  power  to  exeonte  its  wEII 
beyond.  On  other  groands  vtk  saw  in  the  laBt  cba{>ter,  thai 
at  common  kw-  the  cDnrts  cannot  piooeed'against  a  defend- 
ant out  of  the  county  in  which  the  CTiminal  bet  wa»  done. 
To  this  latter  proposition  there  is  no  exception,  nnleaa  we 
deem  the  EidrmraUy  jnriediction  to  be  one.  Btit  to  the  fortner 
pfoposition,  that  the  laws  do  not  have  eftect  beyond  the  terri^ 
toiy,  there  are  common  law  exceptions  or  qualifications,  pro- 
doced  by  the  operation  of  varfc>ti8  principles.  StJll  it  is  df  ffi- 
calt  to  say  fully  what  the  common  law  enceptions  are ;  for 
we  have  necessarily  few  adjudications  to  gnide  ns.  If  an  ofl- 
fence  is  committed  abroad,  it  cannot,  more  than  if  committed 
at  home,*  be  tried  without  a  tribunal  to  try  if,  ^  and  no  tribn- 
nal,  having  general  authority  in  these  cases,  has  ever  beert 
established  either  in  England  or  in  this  country.  A  statute 
wmetimes  gives  jurisdiction  in  a  particular  matter  of  this 
aort,  bat  usually  we  cannot  well  say  whether  it  creates  a  new 
offence,  or  confers  a  new  power  over  an  old  one.  Let  qb 
btre,  however,  take  a  few  Meps  where  we  find  Ught  in  oat 
path. 

^  577.  ^he  general  proposition  therefore  is,  that  no  man  in 
to  Bofler  crioDrnally  for  what  he  does  ontof  the  territorial  lira* 
its  of  the  country.*  Yet,  on  )irinciplea  considered  by  us  when 
speaking  of  counties,^  he  may  be  personally  out  of  the  coun* 
try  while  his  act  is  in  it;  and  in  such  a  case  he  is  punishable 
where  the  act  is  done.  Thns  if  a  man,  standing  beyond  the 
outer  line  of  our  territory,  by  discharging  a  ball  over  the  line 
kills  another  within  it;*  or,  himself  being  abroad,  circulates 


■  See  anta,  §  1 7. 

■  MuBgra*e  v.  Mcdex,  19  Vea.  663;  ConunQiiirealth  v.  Gt«en,  17  Hui.' 
SIS,  540]  Bex  e.  Hooker,  T  Mod.  198;  PutntUB  v.  Putium,  6  Fiek.iSO; 
AdaOu 0.  People,  1  Ccniidt.  17G;  Minlef  u;FU[de,  S.Seld.  !S9.  And  wa 
Graham  v.  Moscr^h,  23  Vt  S13. 

■  Ante,  {  fi56,  560. 

'  Adams  p.  People,  1  ComsLlTS,  179;  United  Stales  ii.  DaVtt,  2  Samner,' 
482,485;  ante,  §  Ed6.    Id  tlie  United  States  v.  Davis,  a  bkll  diK^wged 
[600],  .      ■    ' 
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ifhroggh  an  agent -libels  here;'  or  in  like  manner  obtains 
^ood«  bjT'  false  pcetencBB ;  ^  or  does  any  other  crime  in  our  owo 
•Jocatityf  against  our  laws  ;*  he  is  punishable,  tfaoogfa  absent, 
,ibe  same  as  if  he  were  present 

1  ^  S7S.  StiD  there  must  be,  in  these  as  in  all  other  oases,  a 
^art  competent  to  try  the  offender,  or  he  cannot  practicallj 
he  brongbt  to  justioe.  On  this  gronnd  it  has  been  held,  tfaat^ 
SS  tbe  offence  is  e  felony,  committed  here  by  a  responsible 
«gent  who  is  tbevefore  a  priacipal  felon  under  our  laws,  tbe 
.^^ocnre!',  being  an  accessory  before  the  fact  and  not  a  princi* 
|wl  in  the  felony,  cao  be  indicted  only  in  the  foreign  country", 
if ,  at  all;*  in  obedience  to  ibe  rule,  that  he  must  answer 
N?bere,  and  only  where,'he  does  the  procuring.^  Yet  withoat 
i^estioning  the  doobtful  doctrine  of  the  accessory  being  an* 
«werable  only  in  tbo  county  in  which  he  entices  the  principal, 
«0  applied  to  offences  Committed  wholly  in  onr  own  country 
pr  State,  there  is  reason  for  another  view;  namely,  that,  since 
fr^  cannot  take  notice  of  any  power  the  foreign  govemmeai 
may  or  may  not  have  over  the  procurer,  we  must  therefore 
deem  that  he  is  not  answerable  in  the  locality  of  the  procure- 
^ont,  and  so  hold  him  here  as  we  hold  a  man  doing  an  act 
tbrotigh  aninnodent  agent;  the  same  reason  of  necessity  ez- 


ftom  a  gun  on  board  an  AmericaD  ship,  kilfing  a  person  in  a  foreign  vesser 
ift  wtfbftngn  hsAior,  was  held  not  to  mbjeet  to  pntriBhnrent  the  person  •£»■ 
dbargiag  it,  fbr  as  oRmim  against  Ae  UDlted  States  tarws, — the  act,  in  UgaT 
«ontB>BplAtioD,  bejng  (l«iw  on  fward  die  foreign  Teoae). 

*  Gommomrealthr,  BlEin4iog,S  Pitk.  304;  Bex  v.  Jobnwn,  7  EaAt,  69. 
■  Adams  v.  People,  1  Comst  i73,  3  Denio,  190,  610. 

.  *  Common  wealth  o.  Gillespie,  7  S.  &  R.  469 ;  Bm  v.  Mnnton,  1  Esp.  62  ; 
BarkhtunBted  D.  Parsons,  8  Conn.l.B;  Woolen  k.  Miller,?  Sm.  &  M.  860. 
■*  If  a  man  employ  a  conscious  or  unconscious  agent  in  this  country,  he  may 
beMAeDableto:tlielsws«££aglaod,  although  at  the  time  he  was  tiring  be- 
jeni  t]t«  juriadiotion.'  head  Campbell,  C.  J^  in  Beg.  v.  Garrett,  Dean.  283,. 
Ul,  6  Cox  CCtM,  24  Law  J.  M.  B.M.  C.  116,  1  Jur.  K.  s.  406,  22  Eag.. 
L.  St  Eq.  607. 

*  The  State  v.  Moore,  6  Post  N.  H.  448.    See  People  r.  Adams,  8  Dui:o>. 
190. 

.  •  AntofjaaL  •  , 
T01.I.  51  [601]] 
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isting  in  the  two  case^  alike.'     If  we  look  at,  this  qge^tionon 
principle,  plainly  the  view  last  stated  is  the  t7.ne  one. 

§  579.  The  sea  being  common  to  all  nation*,^  all  veseela, 
pnbtic  and  private,  navigattiig  it,  must  be  deemed  to  be  paita 
or  elongations  of  the  territory  of  the  sovereignty  to.  which  they 
are  attached.  And  therefore  the  judicial  power  of  every, 
country  has  a  territorial  jurisdiction  over  .offences  committed 
on  board  the  vessels,  of  that  country,  at  least  while  thpy  ar? 
afloat,  outside  the  limits  of  any  State.^  Morepver  we  sbaU 
by  and  by  eee,^  that,  when  a  private  ship  of  another  nation 
comes  into  our  harbors,  the  persona  on  board  her  are,  while 
here,  subject  to  our  laws ;  but  it  does  not  follow  that  they  are 
not  also  subject  to  their  own  laws,  criminal^  as  well  as  civil, 
except  in  particulars  where  outs  are  directly  repogoant  to 
them.  In  cases  of  repugnance,  ours  must  evidently  prevail; 
and  in  th^se  cases  also,  it  would  appear  clearly  to  follow  from 
principles  already  discussed  in  these  pages,^  that,  on  ^^ 
ground  of  necessity,  the  persons  attached  to  such  vessel 
would  be  excused  at  home  for  doing  what  they  were  thus 
compelled.  And  this  doctrine,  of  the  binding  effect  of  the 
laws  of  one's  country  upon  subjects  afloat  in  her  ships  and 
belonging  to  them,  even  while  within  the  territorial  limits  o£ 
£c»ieigD  States,  appears  to  be  recognized  both  in  the  legislative 
acts  and  judicial  decisions  of  England  and  America  alike.'' 


■  See  Commonircattb  v.  Gillespie,  7  S.  &  B.  469,  478. 
'  Ante,  5  570. 

*  Wbeatob  JalernBtional  Law,  1S8,  174;  Poban  Law  of  Nations,  25; 
Uni^d  Stales  v.  Pirates,  i  Wbeat.  1S4 ;  United  States  v.  Imbert,  4  Wasb. 
C.  C.  702;  United  States r.  Holmefl,  5  "Wheat  412;  United  States  v.  Wilt-, 
betger,  5  Wheat  76 ;  Reg.  v.  Serva,  2  Car.  &  E  53, 1  Den.  C.  C.  1 01.  And 
see  Keid  v.  Ship  Vere,  Bee,  66 ;  United  Sutes  i>.  Palmer,  3  Wheat  610 ; 
Res  V.  Araarro,  Buss.  &  By.  286, 

■  *  Post,  §  590. 

*  Poison  Law  of  Nations,  25. 

*  Ante,  §  270etieq. 

'  Bex  p.  Allen,  7  Car.  &  P.  664,  1  Hoody,  494;   Church  n.  Hubbwt,  2 
Craocfa,  187;  United  States  ti-  i^rat^s,  5  Whosit.  184;   United  Ststw  ir. 
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^  580.  Since  the  sea  is  common  to  all  nations,  the  inference 
may  be  drawn,  that,  when  persons  commit  oitences  upon  it^ 
not  proceeding  under  the  protection  of  the  flag  of  any  par- 
ticular  nation,  they  are  pnnishable  by  any  power  choosing  to 
Arrest  them  there.'  This  doctrine  however,  if  received,  must 
be  qualified  somewhat  in  its  application ;  because  offences 
are  not  all  of  a  nature  to  be  Injuriona  to  the  common  interests 
of  person's  merely  travelling  upon  the  sea.  If  the  doctrine 
Were  Hot  ao  qualified,  it  would  permit  men  to  be  punished 
by  those  whom  they  had  neither  directly  nor  indirectly,  injured) 
—  a  proposition  at  variance  \«ith  fundamental  principles  of 
Taw, 

'  5  580  a.  So  neither  should  the  doctrine  of  the  last  section' 
be  applied  in  a  way  to  render"  punishable,  for  instance,  by  the' 
tribunafa  of  bur  own  country,  persons,  not  our  citizens,  doing 
some  of  the  minor  acts  of  wrong  which  might  be  bTOught 
within  our  doctrine;  simply  on  the  ground  of  the  executive 
departmertt  of  oar  own  government  having  neglected  to  rec- 
ognize the  national  existence  of  the  government  to  which  such 


Smith,  1  MaeoD,  147;  United  Stales  v.  'Roee.l  G«lDs.  «t4;  United  Statoa  v. 
Oawilam,  1  litMo^lii;  United  Statu  v.  imbart,  i  Wwh.  C.  C.  709;  R«xi 
e.  Depardo,  1  Taunt.  30 ;  United  Sutea  r.  Hovard,  3  Wa*U.  C.  C.  340  ; 
United  States  o.  Wiltbergar,  S  Wheat.  76 ;  United  States  v.  Holmea,  5  Wheat 
412;  "If  any  offence  ahatt  be  committed  on  board  ofanj-sTiip  or  vessel, be- 
longing to  any  citiien  or  citizeot  of  tbe  United  States,  irhilc  lying  in  a  port 
or  place  witbin  the  jurisdiction  of  any  foreign  state  or  sovereign,  by  any  p«r- 
son  belon^Dg  to  the  company  of  said  sbip,  or  any  passenger,  on  any  other 
person  bplonging  to  tbe  company  of  said  sbip,  or  any  other  passenger,  the. 
same  offence  shall  be  cognizable  and  punishable  by  the  proper  circuit  court- 
of  tbe  United  titates,  in  tbe  same  way  and  manner,  and  under  the  same  cir- 
cumstances, as  if  said  offence  bad  been  committed  on  board  of  such  ship  or 
TCssel  on  the  bigb  Beaa,and  without  the  jurisdiction  of  such  foreign  sovereign 
or  State :  Provided,  alicayi,  that  if  such  offender  shall  lie  tried  for  such 
ofience,  and  acquitted  or  convicted  thereof,,  in  any  competent  court  pf 
such  foreign  State  or  sovereign,  be  shall  not  be  subject  to  another  trial  in 
any  court  of  the  United  States."  4  U-  S.  Stat,  at  Large,  115,  Act  of  Maroh 
3;  1825,  c.  05,  §5.     ■       ■  '.      ,    .    ■ 

»  See  United  States  v.  Klintock,  5  Wheai.  U4. 
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persons  were  attached.  The  geo«aI  principle,  that  oar  brtbu- 
obIh  can  take  cogaizauce  of  the  existence  of  no  foreign  gov-  ' 
ernment  whose  existence  baa  not  been  acknowledged  by  the 
executive  anthority  of  the  United  States,'  has  its  limitations;^ 
and  the  limitation  now  snggested  should  be  added  to  those 
already  received. 

§  580.6.  Bat  the  doctrine  we  are  ooostdering  s^eiris  not  as 
yet  to  have  been  applied,  in  the  law  of  nations,  in  any  gen- 
eral sense ;  though  it  is  just  in  principle,  and  in  its  nature  ap- 
plicable to  caaea  sometimes  arising  in  fact  To  one  oifence, 
however,  it  has  been  applied ;  namely,  to  piracy.  Bat  piracy 
is  usually  committed  under  the  flag  of  some  known  govern- 
ment ;  and  the  rale  in  piracy  therefore  reaches  to  the  further 
point,  that  the  crew  of  any  vessel  committing  it,  cast*  off 
thereby  its  national  character ;  and  so  the  gailty  persons, 
though  the  acknowledged  subjects  of  some  known  govern- 
ment, may  be  apprehended  and  punished  by  the  authorities 
of  any  nation.^  This  rule  refers  only  to  piracy  as  defined  in 
international  law,  not  to  offences  made  such  by  the  local 
jurisprudence  of  a  particular  country.*  Yet  we  should  not 
forbear  to  notice  the  distinction,  that,  when  a  vessel  is  sailing 
under  the  authority  of  a  recognized  government,  it  is  thereby 
made  a  part  of  the  territory  of  the  government,  is  protected 
as  such  from  encroachments  by  the  authorities  of  other  gov- 
ernments, and  that  piracy  is  deemed  a  crime  of  so  great  and 
general  enormity  as  to  break  down  this  protection ;  while,  on 
the  other  hand,  if  a  vessel  were  sailing  with  no  such  chatmed 


'  Berne  ».  Bank  of  England,  9  Tes.  347;  TLeNuevaAnna,e  Wheat  193. 
See  The  Saiidssima  Triaidail,  7  Wheat.  283. 

*  The  Josefa  Segunda,  S  Wheat  338  ;  United  Slate»  v.  Palmer,  3  Wheat 
610  i  Stounhton  r.  Taylor,  2  P^ne,  653, 

■  United  States  c. Pirates,  S  Wheat  IM;  Adams c. People,  1  Comst  173, 
177;  The  Mananna  Flora,  11  Wheat  1,  40;  United  States  v.  Palmer,  3 
Wheat.  610;  United  States  v.  Gibcrt,  2  Sumner,  19,  24,  note  i  4  BL  Com. 
71 ;  Wheaton  International  Law,  6th  ed.  185. 

*  Wheaton  Intematiooal  Law,  6th  ed.  185. 
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lines  around  her,  crimes  of  less  magnitade  woold  seem,  on 
coininon  principles,  to  justify  the  interference  of  any  adequate 
corrective  power.^  The  same  distinction  forbids  us  to  go 
upon  the  territory^  of  another  State  to  arrest  an  offender 
against  oar  own  laws ;  *  while  we  caii  go  thus  upon  the  high 


5  581.  Saye  Lord  Ellenborough  :  "  The  king  has  an  inter- 
est in  the  protection  of  his  subjects  in  parts  beyond  the 
realm  ;  and  there  is  a  writ  known  to  the  law  of  England,  if. 
subjects  have  suffered  in  their  persons  or  goods  in  foreign  parts. 
And  the  persons  who  have  maltreated  them  there,  when  they 
come  into  this  country,  are  called  apon  by  a  writ  out  of  chan- 
cery to  answer  for  it :  eo  that  the  king's  subjects  are  consid- 
ered as  under  the  protection  of  the  king,  even  out  of  the 
realm."*  Therefore  it  was  decided,  that  an  indictment  at 
common  law  would  lie  against  a  British  subject  for  the  mur- 
der of  another  British  subject,  in  a  foreign  State,  —  a  statnte 
of  England  having  merely  created  a  tribunal  with  a  jnrisdic- 
tion  adequate  to  try  the  case.^  According  to  the  rules  of  in,- 
ternational  law,  the  person  odending  mdst  be  a  subject  of  the 
government  whose  tribunals  call  him  to  account ;  *  and 
therefore  only  to  such  a  person  are  statutes  giving  a  jurisdic- 
tion construed  as  applying.^     On  principles  already  consid- 


'  And  see  Wheatoo  Tnternatiotiftl  Law,  6tli  ed.  159, 

'  Post,  g  58*. 

'  Francis  v.  Ocean  Insarance  Company,  6  Cow.  401,  See  Rose  v.  Him- 
ely,  4  Cranch,  341 ;  Uadaon  v.  Guestier,  6  Crancli,  281,  A  digtinclion 
doubtless  prevaib  betweea  the  arrest  in  a  foreign  vessel,  ssuliog  under  the 
foreign  flag,  and  fhat  ofofTendera  not  so  protected. 

*  Rex  V.  Sawyer,  3  Car.  &  K.  101,  111. 

*  Rax.  V.  Sawyer,  supra,  reported  also,  but  more  briefly,  Russ.  &.  Ry.  394, 
Car.  Crim.  Law,  3d  ed.  103.  See  likewbe  The  State  v.  Dunkley,  S  Jred, 
Its,  132;  Respablicat'.DeLongchaiDps,l  Dall.  Ill)  Bex  v.  Speke,3  Solk. 
S58. 

*  Wheaton  International  Law,  6th  ed.  1 74,  1 75 ;  The  State  v.  Knight,  2 
Bayw.  109.     And  see  CommoDwealth  ii,  Gaines,  2  Va.  Cas.  173.  , 

'  Rex  0.  Depardo,  1  Taunt.  3G,  Rus».  &  Ry,  134  ;  Rex  v.  Ilelabain,  4 
61'       *  [K05] 
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ered,^  a  legtalative  act  may  provide  for  tfae  pntiishiaent,  tt' 
'  home,  of  depredatiooa  committed  by  tbe  sidijeota  of  odt  gov-. 
ernmcDt  on  those  of  otbergoTernments  abroad,  either  in  or- 
out  of  their  own  country,^  if  indeed  the  same  docbuiedoes 
not  suffioiently  fiow  from  tbe  coOimDn  laikr. 

§  563.  Yst  neither  can  om'  cH>nrta  sit  abroad^  a(>r  our  law- 
exclade  tfae  local  law  there,  bowevn  if,  may  operate  ooatmr-' 
rently  with  it,  without  the  consent  of  the  foreign  goTemmeat; 
In  other  words,  no  attempt  of  one  nation  to  extend  its  domin- 
ion over  people  within  the  territory  of  another  nation,  ctn 
have  force  there,  without  the  sanction  of  the  power  there  gar- 
eming.^  But  we  have  treaties  with  various  nations,  undef 
which  treaties  tbe  consuls  of  each,  within  the  teiritory  oi  the. 
other,  exercise,  to  a  limited  extent,  jndioial  powers  both  tivil 
and  criminal.  Thus,  observes  the  editor  of  the  laBteditioO' 
of  Mr.  Wheaton's  work  on  International  Law:*  "in  the. 
treaty  of  182S,  with  Prussia,  art.  10,^  there  is  a  provision,  tbat' 
tbe  conauls,  vice-consuls,  and  commer<^l  agents  shall  hire  a- 
right,  as  encb,  to  ait  as  judges  and  arbitrators,  in  each  diffav 
e'nccs  as  may  arise  between  tbe  captains  and  crews  of  the 
vessels  belonging  to  the  nation  whose  interests  are  committed 
to  their  charge,  without  the  interference  of  tbe  local  aqthoi^ 
itiee ;  unless  the  conduct  of  the  crews  or  of  tbe  captain 
should  disturb  tbe  order  and  tranquillity  of  the  country,  or  tbe 
-consuls  should  require  their  assistance.  An  act  of  cOngrcs^, 
passed  8th  of  A-ugust,  iy46,  for  carrying  into  effect  the  pro- 
visions of  this  and  similar  treaties,  gives  authority  to  tbe  cirv 


•Car.  &  P.  394;  Rexe.Mattos,  T  Car.  4  P.  458;  Reg.  r.  Awoparfi,  iCsr. 
A  K.  SOS,  2  Moody,  288. 

'  Ante,  §  370. 

»  Reg.  r.  Aizopardi,  1  Car.  &  K.  208,  2  Mooclj-,  tSB  ;  Reg.  b.  Zoloeta,  1 
■Car.  &  K.  216. 

*  Fo9(eT  c.  Olazener,  27  Ala.  3S1. 

*  WhcatoalnteniBtioiialLaw,  6(lied.lTl,lT2,iiote.  And  see  lb.  p.  I6S, 
iL66. 

•  •  8  U.  S.  Statules  at  Large,  882. 
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Coit  and  district  conrts  of  the  United  States,  arid  the  com- 
Bussioners  appointed  by  them,  to  isaue  the  necessary  process 
to  enforce  the  awaid,  arbitratioii,  or  denree  of  the  consul.'  A 
I»ovi^oa  BimilBT  to  that  in  the  treaty  with  Proesia  is  to  bs 
found  in  the  13th  art.  of  the  treaty  of  1837,  with  Greece ;  8th 
art  of  the  treaty  of  1832,  with  Russia  ;  in  the  9tb  art.  of  the 
tveotyi  of  1846,  with  Hanover ;  and  in  the  1st  art.  of  the 
traaty  of  the  3d  of  April,  1853,  between  the  United  States 
aad  the  HanseoUc  Towns."  ' 

^  583.  So  "  the  consuls  of  the  Cbriatian  States  of  Europe 
have,  ibronghoot  the  Levant,  for  oentories,  exercised  jnrisdic- 
tioD  over  their  conntrymen,  aa  well  as  over  others  under  their 
ivotection  ;  and  controlled,  to  a  greater  or  leos  degree,  the  rela- 
tions of  the  Franks  with  tfa^  people  of  the  country ."  ^  By  onr 
treaty  with  China,  and  the  laws  passed  pursuant  to  it,  we 
have  over  our  citizens  there  almost  as  complete  and  czclu- 
tive  a  goverament,  with  the  necessary  judicial  tribunals,  as 
over  the  District  of  Columbia  at  home.*  And  many  more 
iUustratioos  ntight  be  citedf  but  these  will  serve  to  convey 


'  S  V.S.  Statatee  at  Large,  79. 

■  See  B  &  0  U.  S.  StatutM  at  Large,  u(  supra,  and  Treaties  of  United 
States,  1894,  p.  9&. 

'  WbeatoD  Ijitanmtional  Law,  6tli  ed.  1 72,  note. 

'  ■\Vheaioii  International  Law,  6th  ed.  166, 173,  note. 

*  *'  Among  Christian  naCioniiit  [conaular  jurisdiclion]  is  generally  confined 
to  the  decision  of  controversies  in  civil  caaes,  arising  between  tlie  merchants, 
•eamen,  and  other  subjects  of  the  State,  in  foreign  countries;  to  the  re^»- 
terinj;  of  wills,  contracts,  and  other  instruments  executed  in  presence  of  the 
coBsml ;  and  to  the  admin ittration  (tf  the  estates  of  their  ftiltow'subjects,  de- 
ceased within  the  territorial  limits  of  the  consulate.  The  reaiJent  consuls  of 
the  Christian  powers  in  Turkejr,  the  Barbary  States,  and  other  Alohammedan 
countries,  excrciM  both  civil  and  criminal  jurisdiotion  over  their  country- 
mea,  to  the  exclusion  of  the  local  magiatrates  and  tribunals.  This  jurisilic- 
tton  is  ordinarily  subject,  in  civil  cases,  to  an  appeal  to  thesuperior  tribunals 
(rf'  tlieir  own  country.  The  crimioal  jurisdiction  is  usually  limited  lo  the 
inffiction  of  pecuniary  penalties;  and,  id  offences  of  a  higher  grade,  th« 
[607] 
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the  general  idea ;  while  those  who  seek  faller  information  on 
the  subject  will  find  it  in  other  treatises,  or  in  the  original 


IIL  Exemptions  of  Foreigneri  here. 

§  584.  In  the  Unfted  States,  there  are  no  general  exemp-' 
tions  of  foreigners  from  the  duty  of  obeying  onr  laws  while 
here ;  for,  beyond  provisions  like  those  in  the  treaty  ■vrifli 
Prussia  before  mentioned,'  we  have  never  permitted  any 
foreign  laws  to  supersede  our  own,  further  than  they  are  en- 
titled to  do  under  the  general  law  of  nations.  To  the  hw  of 
nations  every  government  is  bound  to  conform,"  and  every 
municipal  statute  must  be  construed  as  t>eing  subject  to 
the  exceptions  required  by  this  law."  Let  us  see  what  the 
exceptions  are  ;  or,  in  other  words,  in  what  cases  our  laws  do 
not  operate  within  our  own  territory, 

§  585.  First ;  if  a  foreign  friendly  sovereign  comes  ■person- 
ally upon  our  territory,  he  baa  an  implied  license  from  us 
exempting  bim  and  his  attendants  from  responsibility  to  our 
laws.  His  sovereignty  is  permitted  to  cover  .alike  him  and 
them  and  his  effects.  And  whetherhe  is  passing  tbrov^li 
our  country,  or  temporarily  sojourning  here,  neither  he  nor 
they  can  be  proceeded  against  in  oar  courts  for  any  criminal 
act  committed.* 


functions  of  the  consul  are  Mmilar  to  those  of  a  police  magistrate,  or  jagt 
iTiniilruetiim.    He  collects  tbe  documcntarv  aud  other  proofs,  and  sends  them, 
together  with  the  prisoner,  home  lo  his  oyta  counliy  for  trial."    'WhcatoQ  la- 
tornational  Law,  Gth  ed.  IGG. 
*  '  Ante,  §482. 

•  Pollatd  V.  Bell,  8  T.  R.  434,  437;  The  te  Louis,  2  DoJs.  210,  251. 

*  See  ante,  g  Sd. 

*1  Fhillim.IulernationalLaw,  S61;  PolsonLanof  Nations,  25  ;  Wheaton 
International  Law,  Gih  cd.  143  14G. 
£608] 


Digitized  by  GtXlgle 


CaAP.  Zm.]     UNITED  STAGES  AKD  BQj&BIO^  KATIONS.  ^  687. 

,  §  586.  Se,«opdljr;  ifibe  spyereigDriosteadaficoaiing  hin>> 
self,  sends  hia  en(ibaasadpr  or  other  diplomatic;  agent,  such  an 
agent  occupies,  concerning  the  exemption,  the  place  of  his 
master.  The  exemption  protects  him  while  coming,  remain- 
ing, and  going ;  and,  according  to  the  better  opinion,  it  also 
protects  one  not  aent  to  us,  but  passing  through  our  territory, 
on  his  way  to' or  from  another  country.'  The  person  of  such 
a  functionary,  his  secretary,  attendaBt«,.aDd  retiaue  (  his  JiOBs© 
and  household;  his  eaniages,  his  couriers,  and  «ven  hifl 
domestic.^  servanta,  — aie  privileged.  They  cannot  be  ar-i 
rested;  hia  houap  cannot  be  broken  open  or  entered,  even 
TJader  civil  process,  only  he  ianot  permitted  to  furnish  therein 
an  asylum  for  persona  cot  ai^taehed  to  him;  and  neither  he 
nor  hia  is  liable  to  opr  lawa  for  crime.^  The  only  remedy  for 
his  miabehavior  la  to  discharge  bimt  and  send  hioi  home.^ 

■  §  £tS7. ,  The  general  law  of  nations  seema  to  have  excepted, 
out  of  the  rule  stated  in  the  last  section,  the  extreme  case  of 
the  minister's  having  undertaken  the  death  of  the  sovereign 
to  whom,  or  the  traitorous  overthrow  of  the  government  to 


' ) "Wfeeaton  iDtemstioA^  Lav,  tth  ed..30l-S04:  Vatiel  Law  of  Kalion^ 
ta.  4,^84;  1  KeotCmn.  38;iDapairt  F-Pkltoii,  4DttlI.S2I. 

*  United  State*  v.  Lafcnlaiiie,  4  CrancU  C.  C.  ITS.  It  npuld  be  a  iiu»- 
lak6  to  infer  fWim  thU  case,  that  tlie  supreme  court  of  the  Uuiled  Stntea 
could  take  jurisdiction  of  a  crime  committed  by  tbe  privileged  person.  The 
■tatnte  of  1 789,  c.  20,  §  13,  1  Stat,  at  Large,  60,  provider  only,  among  other 
tluiigs,  that  the  supreme  court  "  shall  have  exclusively  all  such  jurisdic- 
tloD  of  suits  or  proceedings  against  embassadors  or  other  public  miDisters,  or 
their  doroeetics,  or  domestic  servants,  as  a  cowl  of  law  can  have  or  extrciit 
consisiently  with  l!ie  lam  of  nationa," 

'  Vattel  LaiT  of  Nations,  h.  i,  §  80-82,  117-124  ;  1  Kent  Com.  88,  39; 
Wboaton  Intemalional  Law,  fith  ed.  143,  284  et  seq. ;  The  State  w.  De  La 
Foret,  2  Nott  &  McCord,  217;  Respublica  k.  De  Longchamps,  1  Da1l.  Ill; 
Bowyer  Uoivenal  Public  Law,  61 ;  Schooner  Exchange  v.  McFaddon,  7 
Cranch,  IIG. 

*  1  Kent  Com.  38,  39.  "  The  person  offended  may  prefer  a  complaint  to 
his  own  sovereign,  who  will  demand  fbr  him  an  ailequate  sAdefbction  from 
Ibe  minister's  master."    Vattel  Law  of  Nations,  b.  4,  §  SO. 

£609] 


Di.itradb,  Google 


§  BBS  THE  LOCAUTT  Ot  CBlME.  '      '     ["BOOK  V. 

which,  he  fa  accredited ;  and  to  hold," that  for  anch  an  oflence 
be  foT^its'hid  pfotecdon,  and  the  government  menaced  may 
pfoceed  against  tim  in  BelWefrncb.'  Bat  the  statute  of  Ibe 
United  States,  in  the  broadest  terms,'  piSJvlde?,  "tlrat,  if  aiiy 
writ  or  ptoeeiw  shall  at  finy  time  hereafter  be  sued  forth  Or 
prosecuted  by  any  person  or  peKons,  in  any  of  the  courts  of 
tlie  United  States,  or  in  any  of  the  courtB  of  a  paitii>tilar  Stele, 
or  by  any  judge  or  justice  therein  respectively,  Tiiiereby  the' 
person  of  any  embassador  or  other  public  minister  of  any 
foreign  prince  or  State,  authorized  and  received  as  sach  by 
the  President  of  the  United  States,  or  any  domestic  or  domes- 
tic vervant  of  any  such  embassador  or  other  public  minister, 
may  be  arrested  or  imprisoned,  or  his  or  their  goods  6r  (bat- 
tels be  distrained,  seized,  or  attached,  such  writ  or  process 
shall  be  deein^  and  adjadged  to  be  utterly  nail  ahd  voidto 
aH  iutents,  constructions,  and  purposes  whatsoever."  *  And 
all  persons  who  participate  in  violating  this  provisloD  are 
pDnisbable.'  Yet  if  a  public  minister  assaults  a  citizen,  fhei 
latter  is  not  debarred  the  exercise  of  his  right  of  self-defence;' 
but  he  may  repel  force  by  force.* 

^  S8SI  The  immunity  extends  to  every  class  and  order  of 
public  ministers;^  including  the  secretary  of  legation^ wlift 
receiving  his  appointment  directly  from  his  government,  (!a^ 
ries  ministerial  dignity  in  faimself.^ 


>  VMtell^w  of  Nation*,  b.*,§B»-10l;  Retr-OwsD,  1  RolL  IBS.  W 
see  WheaioD  iDternftdaukl  Ls*r,  6th  ad.  aS5.  And  oee  Co*iiiHmirealA  « 
Koiloff,  5  &  &  R.  516. 

■U.  S.  Stat.  stUise.  11^  A"of  AprilSO,  17B0,«.  »,^  M. 

*  lb.  §  S6 ;  United  States  v.  Benn«r,  Bald.  234  ;  UoJIea  SIMM  A  IMSt, 
2  Wash.  C.  C.  205 ;  United-  States  p.  Ort«g»,  4  WtA.  C.  C.  SSl.  Aurfws 
Beepablica  D.  De  LoDgchamps,  1  Dall.  Ill ;  United  5tMwo.iIaBd,«WMk 
C.  C.  435. 

'  Vattd  lAw  at  Nations,  b.  4,  $  80 ;  United  BtalM  v.  Bonner,  Usilci 
States  I'.  Liddle,  and  Uwted  States  i>.  Ortaga,  supra.  '     " 

*  'Vaael  Law  of  NatioiU.  b.  4,  g  (9-T4 ;  t  Kant  Cotn.  89j 

*  Vattel  Law  of  Nations,  b.  4,  g  1 22 ;  Ex  parte  Cabrera,  J  Wash.  C  C 
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§  589.  Consatsi>beIi)g'"co[iiineTciaI'  agentoi  appointed  to 
reside  ill  the  aeapoitu  of  foreign  countries,  witb  a  commiasion 
tt>  watch  over  the  cyfnraercial  rights  and  privileges  of  tbe 
nation  deputing  th^iOf" '  do.  oot  enjoy. thU  imiminity.^  And 
'.'  if  any  consul  be  guilty  of  illegal  ^  iipproper  conduct,  he  is 
liable  to  have  his  exeqwttvr,  or  writtAn  lecognitwo  lof  bis 
character,  revoked,  and  to  be  punished  according  to  the  laws 
of  the  country  in  which  he  is  consul;  or  he  may  be  sent 
l»ick  to  hia  own  country,  at  the  discretion  of  the  goTernmeBt 
v^hiob  he  has  oQfnded."^  For,  aa  a  genwal  propoaitiou,  he 
is  in  civil  and  criminal  cases  "  subject  to  the  local  law,  in  the. 
same  manner  with  other  foreign  residents,  owing  a  temporary 
allegiance  to  the  State."  * 

§590.  Thirdly;  the  sovereignty  of  every . country  ^es  with 
ifs  array  and  navy.  Therefore  If  an  armed  vessel  of  a 
foreign  power  enters  our  waters  peaceably,  or  lies  peaceably 
at  our  wharves,  we  extend  to  it  by  implication  the  exemptioa 
from  our  laws.  And  the  same  principle  applies  where  we 
permit  a  foreign  army  to  pass  throngh  our  territory.  A  for- 
eign merchant  ship  coming  within  oar  harbors  ie,  however, 
sfibjcQt  to  our  tpcEiljadsdiction,'the  same  as,a(^  fcweign  private 


S32.  Aod  we  United  States  v-  Bentter,  Bald.  ViH ;  RespnbHca  ».  Be  Long- 
Champa,  1  Dall.  111.  A  aecretaiy  of  legation  of  a  foreign  lOTereigD,  haviiig 
charge  of  the  execntiTB  of  the  legation,  lubjwit  to  tbe  directions  of  the  min- 
ister pleaipolentiaij,  and  acting  as  chtaye  de  affaire*  in  the  nunieter'a  ab- 
■mc*,  ia  "a  public  ministBr  of  a  foreign  priDoc,"  witbio  Stat,  7  Anne,  c  12, 
en^tled  to  tbe  privileges  of  an.  embassador.;  and  it  weema  he  does  not  lose 
his  protection  in  the  courts  b}'  eogagiog  in  trade.  Taylor  v.  Best,  14  C.  B. 
487,  33  Law  J.  n.  B.  O.  P.  69,  X»  Jar.  402,  29  Eng.  L.  Be  £q.  SSa 

>  1  Kent  Con.  U. 
*  ■  Wh«aton  Intenia^tmal  Law,  6th  ed.  304 ;  1  Kent  Com.  44 ;  United 
Sutes  V.  Bavara,  2  OaU.  391,  !99,  note ;  The  Stst*  v.  De  La  Foret,  2  Nott 
&  McCord,  31 T ;  Commonwealth  v.  Kosloff,  9  S.  &  R.  545. 

'  f  Ke^iCom.'lS,    Sm  iUipublica  v.  Da  Longcfaamps,  1  Dall.  111. 

*  Wheaton  IntematiDn^  Lav,  6tfa  ed.  903.  See  ftartber,  as  to  tke  office 
of  counsel,  Kobson  t.  The  Uuttress,  2  WaUac«,  Jr.  99;  Tbe  Adolpb,  I 
CoBt.  C.  C.  8r. 
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persDD,^  «xoe^t   as   via    may.  lurrc-  igRed-otberirise  <bf 

treaty.*  ■.  ■    ■■■  "i 

.  f  581.  KoortUy^;  wbqa  war  coniDB:  iietweM  a>»Tereign  . 
poweiB,  tbe  men.who  oempose-  the  Twpective  wmles  areniit 
deemed  criminal  for  what  they  do  in  Mta  heat  aoad  confliot4€ 
batfle."  Ob  a*ltbe  principle:,  Mr.  Wbeaton  even  lays  itdvw^ 
that  "the  ofiiceiB  and  crew  of  an  tttmed'  Teasel,  contmi*' 
aioned  a^net  one  nation,  and  depn^aitiDg  epon.BdotbM^ 
ere  not  liable  to  be  treated  as  pirates  In  thus  wooeedmgDMir 
authority.  The  State  by  whom  the  commis^on  'n  graatni^ 
being  responsible  to  other  nations  for  what  is  donie'by  it> 
commissioned  craiseTs,  has  the  esdoeive  jmisdiction  to  irj 
and  punish  ell  offeaces  committed  Dader  btAor  ot  its  airtfabp 
ity."* 

^  592.  Mofeover  we  shall  have  little  diffieatty  in  saying)  al 
matter,  of  priaoipla,  though  diffiooltiea  and  doubts  attnd 
the  question  as'<one  of  judicial  authority,  that,  with  the  el* 
eeption  of  spieu*  and-any  other exneptions  resting  on  the  Hn 
reason,—- if  a  forHgnsr,- during  either  peace,  or  war,,  oonm 
here  by  the  connnaad  of  bra  sovereign,  with  wboin  in  ^nm 
of  peace  we  nlaiotain  diplomatic  relations,  and  upon  otn"tBp< 
ritory  commits  any  wrong  whateTer,  our  oourts  are  not  jiuti* 
fiable  in  pursuiog  him  as  for  a  crime,  bat  wc'sre  to  took  fat 
redress  sobly  to  bis  sovereign.  All  admit  this  to  l>e  -so  tf 
there  is  war  prc^reenng  between  the  two  nations;  batit 
mast  be  so  also  While  they  are,  in  other  respects,  at  peace. 
One  reason'  apparently  justifying  this  propoaiti<xi  is,  that^  flS 


■  >  Few  a  full  and'  lacid  discuuioo  of  alt  ifcem  pinnta,  Me  SofcOoner  Bnliai^ 
V.  McFaddon,  7  Cranch,  116  ;  as  to  which  see  The  Santissims  Triuiilad,  1* 
Wheat.  £83.  And  >e«  Polwn  Lav  of  Natioaa,  25 ;  Whealon  Inleniitioiial 
Law,  6th  ed.  144. 

•  Ante,  S9S3.  ■    ■  .       ■     '  ■ 
'  1  Hale  F-  C.  59 ;  and  the  anthorities  cited  in  the  next  sactiDa. 

*  WbtattnlntematllntM'LBw,  Gthed.iB4.  ^     .  .■    >  ' 

.  '  Vattel  Law  of  NotioDS,  b.  3,  §  179.  ,   r    .  ,      ;        ■     ■  .■ 
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^e  aoi^eot  acted  under  eompnleion  from  the  bigheet  earthly 
power  above  him,  he  shonld  be  permitted  to  set  up  tUa  com- 
pulsion  in  excuse,  on  the  groond  of  necessity, — a  reason, 
fbdwerer,  which  might  ikotbe  qaite  coodnaive  ataniling 
rftlmnfl^  Ano^ber  reeaoa  is,  that,  as  in  all  crimes  the  govem- 
':ment  is  the  party  oftfloded,'  it  should  not  seek,  in  such  a  ease, 
.a  doable  redrese,  both  of'  the  immediate  offender  and  of  the 
-Mvoreign  who  commanded  him,  but  sufier  the  greater  to 
Absorb  the  leas  ;  for  the  DOattra;  here  is  widely  dlGTerent  from 
ibose  ordinary  criminal  caaes  in  which  the  principal  and  his 
Jtgent  are  alike  punishable.  But  the  controlling  considem- 
ition  perh^«  is,  that,  if  we  &rat  take  our  full  redress,  accord- 
^ng '  to  tlie  meaeuie  which  otir  law  deems  fvoper  for  tbr 
4iSeoae  committed,  oat'  of  the  aervant,  wa  have  no  claim 
left  to  present  to  his  master ;  or,  if  we  have,  still  such  a  pro- 
ceeding would  necessarily  embarrass  and  complicate  the  set- 
tlement with  the  master.  An  immense  pnblic  evil  would 
thus  be  dooe ;  while  we  have  seen,^  that  no  men  i»  pnnishar 
ble,  however  be  may  merit  punishment,  nnlcss  the  pnnish- 
omsnt  will  promote  the  public  good  By  such  reasoning  we 
BWy  carry  the  doctrine  to  the  estent,  dosbtful  on  more  geu- 
ewi  principles  pertainiog  to  the  crimioal  law  and  to  the- 
Mnereignty.  of  nations,  that,  if  the  subject  of  the  foreign  gov<- 
etameat  acts,  ender'  color  of  authority  from  his  government^ 
SOl  in  its  name  with  the  mere  private  expectation  of  \aa 
doings  being  approved  at  home,  but  without  authority  in 
(Act;  etill,  if  hit  government  afterward  adopts  his  act,  be  is 
to  be  held  exempt  in  the  same  mauoer  as  if  he  had  originally, 
proceeded  under  command  from  his  sovere^n.  Oar  jarisfwu' 
dence  gives  us  some  well-established  analogies  for  the  latter 
doctrine,*  and,  on  the  whole,  it  seems  to  be  just ;  though  it  is- 
a  little  exoeptionai  to  anSer  any  aatioa  of  a  foreign  power  to- 


'  Ante,  g  270  et  »eq.,  679.  •  ' 

*  Ant*  g  43,  254,  note,  257,  312,  3U. 

*  Ante,  §328. 

*  Case  of  ThorsbaTen,  Ed».  Adm.  103, 108 ;  The  Ernalcnu,  1  Galtis.  S^S.. 
668 ;  VaUel  Law  of  Nations,  b.  2,  g  74.     : 

Tou  I.  52  le^3.J, 
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defeat  the  operation  of  oar-  law  after  it  baa  once  attached^ 
Let  na  add,'  that  one  of  o»l  own  citizena  cannot  'set  up,  in 
tiiia  "Way,  foreign  authority  in  excuse  for  tbe.violatioa  of  our 
law.!* 

§  593  a.  The  question  stated  in  the  last  sectioa  is  so  im- 
portant, that  a  further  observation  upon  it  may  not  be  burden- 
some to  the  reader.  If  we.  were  to  punish  the  agent  of  the 
foreign  government,  under  the  circumstances  mentioned,  then 
It  would  follow,  that,  supposing  a  technical  difficulty  of 
ntaking  proof,  or  a^y  other  technical  difficulty,  oc  any  oou- 
^eion  or  perverseness  of  the  jpry,  produced  the  acquittal  of 
the  agent  in  the  courts,  ouj  government  must  deem  the 
alk^ed  injury  not  to  h^ve  beep  done.  And  the  adjustment 
of  a  grave  matter  of  interaatiopal  wrong  would  thus  be  com- 
mitted, in  the  first  instance,  not  to  the  executive  of  the  gov- 
eriftnent,  but  to  a  judge  of  perhaps  inferior  jurisdiction,  and 
twelve  men  casually  drawn  to  serve  as  petit  jurors,  — are- 


•  '  ThiB  matter  was  drawn  into  vefy  full  discussion  by  the  indictment,  in 
1841,  of  Alexander  McLeod,  k  British  subject,  for  Ae  morder  in  1637  rf 
Amos  Dorfee,  so  American,  in  Kli^am  oonnty,  New  Tork.  The  atlegod 
snnriar  was  oommitted  <  in  the  exaitt^n  of  militaij  ovden;  durivg  a  rebd- 
Ikm  in  Canada.  The  defendaat,  TiiOi  others,  had  come  over  ihs  liver  to 
destroy,  on  the  American  side,  a  steamboat  supposed  to  be  employed  in  carry- 
ing aid  to  the  rebels;  and  in  the  course  of  the  transaction  Surfee  lost  his 
life.  The  British  gOTerainent  approved  the  act,  and  demanded  the  release 
of  her  subject  The  American  govemmentfuUy  conceded,  that,  after  this  ap- 
proval, the  defendant  could  not  be  convict^;  but  tnaintuned,  tliat  &e 
^scharge  mast  come  from  the'uofirts,  not  from  tlie  execuUvs  anthoritf. 
The  Supreme  Court  of  New  York  however  held,  that  these  facta  together 
would  furnish  no  ground  of  defence  for  the  prisoner ;  but  the  decinon  gave 
by  no  means  universal  saldsfactioh  to  the  legal  profession.  He  was  finely 
acquitted  on  the  facts.  People  v.  McLeod,  1  Hill,  N.  T.  8T7,  aS  Wend.*83 
(where  the  correspondence  between  Ute  two  governments  may  be  found  in 
the  notes),  McLeod's  Trial,  by  Gould,  pamphlet.  And  fbf  reTiews  and  di*- 
cusrions  of  the  case,  see  4  Law  Boporter,  169,  26  Wend.  668,  S  ^1,  N.  Y. 
635,  1  Am.  Law  Mag.  348.  Sec  also  Commonwealth  n.  Blodgett,  IE  Met 
56 ;  Maisonaire  t>.  Keating,  3  Qallis.  32S,  335. 

'  United  States  v.  Rrates,  3  Wheat  IM.    And  see  The  Santiasima  Trini- 
dad, 7  Wheat-  a83. 
1614] 
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salt  contrary  to  the  entire  {ramaworic  find  spitit  of  every  well* 
organized  government  For  ihvpropon&tn.is  too  plain  to 
admit  of  doubt,  that  no  execntise  fronld  be  joatified  in  a8> 
sQming  the  fact  of  a  particular  violation  of  law  having  taken 
place,  if  the  accused  person  had  heen  tried  by  a  court  of  his 
uwn  county,  and  by  it  pronounced  innocent 

^  S93.  Subject  to  the  exceptions  enumerated  above,  which 
severally  rest  on  peculiar  reasons,  the  doctrine  is  general,  that 
6tir  laws  bind  alike  all  personS)  nalivee  and  foreigners,  found 
within  our  territory.^  On  the  other  band  also,  they  equally 
protect  all;'  and  thus  if,  even  in  time  of  war,  an  alien 
enemy  comes  here,  it  is  murder  to  kill  him,  except  in  the 
actual  heat  and  exercise  of  war,^  If  he  submits,  and  lays 
down  his  arms,  bis  life  must  be  spared.* 

§  694.  A  foreign  power  cannot  carry  away  a  fugitive  from 
its  justice  found  within  oar  territory ;  for  the  arrest  would  be 
an  unwarrantable  iutsrference  with  the  local  sovereignty  of 
our  government.^  Yet  the  fugitive  himself,  arriving^bome, 
could  not  there  so  take  advantage  of  the  unauthorized  pro- 
ceeding as  to  have  the  prosecution  agaiiut  him  dismissed." 
We  may  perhaps  earrendet  such  fugitives  if  we  will ;  ">  though 
tiie  governor  of  one  of  our  States  has  not  the  authority,  de- 


>  1  Kent  Con.  86;  1  Hale  P.  C.  fi9 ;  Adviu.v.  Pec^  1  ComatlTS; 
People  v.  McLeod,  1  HU1,-N.  Y.S3T,40«,  433;  Kex  u.  Delamotte,  1  Eaat  P. 
C.5S. 
'     ■  Tbe  State  t.  Jooea,  Walker,  Miaos.  63. 

'  i  BL  Com.  188 ;  I  East  P.  C.  327. 

*  VattBlLanafftationsib.  :),5  14G. 

*  People  f.  Melieoa,  1  Hill,  N.  Y.  877,  25  Wend.  483,  CSl.  See  Gharch 
V.  Rnbbart,  a  Cranch,  187.  .And  so  tjke  Aeriff  of  one  State  cannot  pnrane 
into  and  retake  in  anotbar,  a  pecsou  wbo  lut  eBc^»ed  from  hia  custody. 
Biomle;  V,  Uutcfaios,  8  Vb  194.  * 

■  Ex  parte  Scott,  4  Man.  &  K.  361,  9fi>  &  C- 448;  Xbe  Slate  n.  Smhb, 
1  Beoler,  288 ;  The  gtote  ti.  Bremter,  7  Vt  11.8^  131. 
'  Mure  V.  Eafe,  4  Taont  34, 43;  Bex  v.  KuDberley,  ^.Stra.  848. 
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rived  from  his  office,  and  withoat  provision  of  law ;  ^  neither, 
it  appears,  have  oar  courts.*  But  whether  on  general  priiicipl& 
of  international  law  we  should  in  any  case  make  the  surrender 
is  tincertain;^  the  doctrine  of  our  tribunals,  established  after 
some  conflict  of  opinion,  seems  to  be,  that  we  should  not.* 
Yet  we  have  treaties  with  some  foreign  governments,  under 
which,  in  the  cases  and  circumstances  therein  mentioned,  we 
give  the  fugitives  up."  Likewise  between  the  States,  the 
constitution  of  the  United  States  requires  the  surrender  of 
fugitives  from  justice,  on  demand  of  the  executive  of  the 
State  whence  they  escaped.* 


IV.    Crimes  both  here  and  elsewhere  commitled. 

§  595.  When  we  come  to  the  application  of  the  principles 
laid  down  in  the  foregoing  sections  of  this  chapter,  we  some- 
times meet  with  differences  and  embarrassments.  Particu- 
larly have  conflicting  opinions  been  entertained,  whether,  if  a 
man  dknmits  larceny  of  goods  in  one  country,  or  in  one 
State  of  oar  Union,  and  carries  the  goods  into  another 
country  or  State,  he  can  be  indicted  for  larceny  of  them  in 


'  Ex  parte  Holmes,  12  Tt  C31.  Id  Holmes  r.  Jennison,  14  Fet  biO,  the 
majorit]r  of  the  court  were  of  opinion,  that  the  governor  canDot  ^o  m>,  even 
if  h«  hu  the  aathoritj  of  Btirt«  law;  because  the  constitDtion  of  Uie  United 
States  impliedly  fbrbids.  "  The  power,"  imd  Tanej,  C.  J.,  « is  a  part  of  Ae 
foreign  intercouiw  of  thia  country." 

'  Cwo  of  Jobs  Ferreira  doa  Saato«,  S  Brock.  493. 

'  Wbeaton  International  Law,  Gth  ed.  ITS. 

*  Wheaton  International  Lav,  6th  ed.  177;  1  Kent  Com.  S8,  37,  and 
notes;  Commonwealth  i;.  Deacon,  10  S.  &  R.I35;  Ex  parte  Holmes,  IZVt. 
631 ;  Case  of  Jose  Ferreira  doa  Santos,  2  Brock.  493. 

*  WbeatoQ,  ut  supra;  British  FHaonerB,  1  Woodb.  &M.  GG;  In  relfetz- 
ger,  1  Barb.  248,  1  Parker,  108 ;  In  re  Heilbonn,  1  Parker,  429. 

'  As  to  which  see  Jones  v.  Van  Zandt,  6  How.  U.  S.  2IS ;  Commonwealth 
1.  Tracy,  6  MrL  536,  550;  United  States  v.  Smith,  4  Day,  121 ;  The  State 
p.  Howell,  R.M.  Chad.  120;  The  State  u.Loper,  Ga.Decis.  part  11.33;  The 
State  ti.  Allen,  2  Humph.  258;  Matter  of  Fetter,  3  Z&b.  311. 
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the.  latter  locality,  iu  antJogy  to  the  role  wbich  holds  where 
goods .  are  stoUa  io  .one  cpaiftQT)  and  copyeyed  by  the  thief 
vntp.  another  on^  vithin  the  sanic^  SJate.'  ^qw  thi»  form  of 
th9que^ti9P,  being,  the  common  farm«betraye  the  mtei^[«e- 
beoqioa  out  of  wbicb  tbe  djiTereocea  have  arisen.  Onr  courts 
<^afif>t  punish  ofieoces  agawat  a  foi?Qign  goverament ;  neith^ 
cfLD  fL  ipan  excuse  himeelTfor  a  cria^inal  act  h^ie,  by  alleging 
that  h?  did  the  same  thing  elsewhere.  From  wMch  propo- 
^tiox^.  we  conclude,  that,  as  a  que^icfu  of  principle,  a  man 
can  neither  be  punished  nor  escape- poniehraent  for  larceny 
here,  by  reason  of  his  having  committed  it  iu  another  Stat* 
or  country.  * 

5  596.  Therefore  when  a  jury,  sitting  in  Pennsylvania, 
found  by  special  verdict,  "  that  the  defendant  did  feloniously 
steal,  take,  and  carry  Away  the  go^ds  ,  .. .  .  withii^'the  State 
of  Delaware,  and  th^t  he  brought  ,the  same  into  the  city  of 
Philada^hia,  within  the  jurisdictioq  of  this  court,"  the  judges 
properly  i^used.to  aeatence  the.prisoner;"  while  doubtless 
^^JofiU  wouhj  .  have  jnstified  the  jury  in  convicting  him  of 
l^j^eny  Jn  Fennsylyania.  Always,  when  a  man  has  with  him- 
P^perty  in  the  ^tat.e  where  the  inquiry  arises,  the-courts  look 
into  the  legal  relation  he  snstains  to  it  there ;  if  he  stole  it  in  ' 
asother -State,  he  has  not  eren  the  right  to  its  custody;  and 
the  rule  of  larceny  is,  that,  when  a  man,  having  the  intent  to 
steal  in  bis  mind,  makes  any  removal  or  carrying  away  of. 
good^t  to  the  custody  of  wbich  he  has  no  title,  he  commits 
the  erime.  Ckinsequeotly,  in  the  above  case,  the  finding  by 
the  jury  of  a  larceny  in  Delaware  was  irrelevant;  while,  in 
omitting  to  say  whether  there  was  a  removal  of  the  goods  by 
trespass  with  the  intent  to  steal  theqi  in  Pennsylvania,  it  was 
defective. 

^  597.  The  question  now  under  consideration  differs,  in  one 


•  Anto,§BS2. 

■  SimsuMis  t>.  ComawQTeoltlf)  5  Biiiti.  617. 
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aspect,  from  that  of  goods  stolen  In  one  coonty  and  conTOytd 
by  the  thief  into  another  county,  wHtitfi  the  same  State,  fii 
another  aspect,  it  Is  the  same  qoefrtion.  No  indictment  c«i 
ever  be  maintained,  unless  the  proof  establishee  a  complete 
offence  in  the  particalar  county  in  which  it  ■was  found'  B«t 
where  the  first  taking  was  in  the  same  State,  though  in  m- 
other  county,  the  court  can  see  the  relation  of-the  thief  to  the 
property,  after  he  brtnga  it  into  the  count;  of  the  indictment, 
to  be  that  of  a  felonious  possessor ;  and  so  can  infer  a  laicedy 
in  the  latter  county,  from  the  mere  fact  of  possession.  Ytt 
wliere  the  Hrat  taking  ia  abroad,  no  such  inference  can  ke 
drawn  from  the  mere  possession ;'  while,  if  inquiry  estebllslKS 
something  beyond  possession  within  this  State,  then  tbe  febt 
of  there  being  in  ihe  possessor  here  no  right  to  the  pos- 
session, to  the  custody,  or  to  any  handling  whatever  of  tie 
thing,  added  to  proof  of  intent  to  appropriate  it  wrongfijBy 
here,  with  a  knowledge  of  the  ownership  being  in  the  otbfr, 
establishes  the  complete  offence.  Our  conrts  indeed  have  no 
occasion  to  try,  neither  have  they  juiisdicfion  to  try,  larcenies 
committed  abroad,  against  the  laws  of  foreign  govemmeniB. 
But  oor  courts  can  try  all  oflenees  against  onr  laws;  anll;"if 
a  man  has  property  in  his  hands  here,  they  can  ioqQire*ttt 
legal  relation  he  sustains  here  to  this  property^  and, if  itcsWie 
with  him  from  a  foreign  country,  the  relation  he  soatainedtti'it 
there  establishes  his  relation  to  it  here.  This  ia  familiar  law, 
undisputed,  practised  upon  daily  in  all  our  tribunals  in  the 
ordinary  matters  of  litigation. 

§  597  a.  The  proposition,  that  a  man  is  to  escape  punish- 
ment for  the  violation  of  our  laws  because  he  first  riolated 
the  laws  of  a  foreign  country,  is  absurd  in  itself,  aod  ttas- 
-chievous  in  its  practical  application.  Nothing  is  plainer  than 
that,  when  a  man  ia  found  here  with  property,  our  courts  will 
inquire  after  the  owner  of  it^  equally  whether  such  own^r  is 
-alleged  to  be  a  foreigner  or  a  citizen,  present  perwnaUfi:^ 
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absent.  Nothing  is  plaJnet  than  that  om  courts  will  protect 
.  the  righto  of  propCTt.y,  equally  wbeUier  the  property  is  in  the 
ovner'a  graep,  oi  'wrongfully  found  in  the  grasp  of  a  felon. 
And  no  principle  in  the  law  of  larceny  is  better  established, 
•a  a  general  doctrine,  than  that  any  physical  removal,  how 
.«.ver,  slight,  of  tbo  entire  physical  auhstance  pf  the  thing 
alleged  to  b»stolen,  to  which  physical  substance  the  reioover 
baA.Dot  the  right  of  possession)  even  tbough  he  has  it  in  cos- 
.body  lawfully  or  unlawfully,  is,  where,  the  felonious  intent 
exists,  larceny.  If,  therefore,  the  complete  ofTeace  is  not  com- 
muted here,  by  one  brioging  here  from  a.foreign  country  per- 
-  aojial  goods  wSich  he  has  there  stolen,  using  them  here  B9*hi9 
'  qvn,  and  neaning  at  the  same  time  here  to  deprive  the  owi;)er 
of  hid  ownership  thereio,  then  is  it  impossible  for  any  man, 
,  ooder  any  circumstances,  to  do  acts  completely  falling  within 
.  all  the  descriptions  and  defipitions  given  in  the  books  of  this 
■  qffence. 

,5  598.  When  we  turn  to  the  authorities,  we  find,  that  they 
bay^iHot  always  proceeded  on  the  principles  thua  stated.  In 
ail  old  KngUsh  case,  where  goods  seized  piratically  on  the 
oc^an  were  carried  by  the  thief  into  a  county  of  England,  the 
common  law  judges  refused  to  take  cognizance  of  the  larceny, 
and  remitted  the  matter  to  the  admiralty;  "becaase"  said 
they,  "the  original  act,  xciL  the.  taking  of  thera,  was  not 
.  any  oBence  whereof  the  common  law  taketh  knowledge; 
and,  by  consequence,  the  bringing  of  them  into  a  county  could 
not  make  the  same  felony  punishable  by  our  law.'"  And 
the  doctrine  has  been  since  applied,  in  England)  both  to  goods 
stolen  in  other  parts  of  the  king's  dominions,^  and  stolen  in 
.  foreigi^  oountrieii.'    This  doctrine  has  been  followed  by  the 


■ »  teotler'g  case,  cited  IS  Co.  53,  3  Inst.  IIS.    And  Bee  Reg,  w.  WaJla 
'Cv.'ft'M.  20D.  ' 

'  Rex  r.  Andenon,  2  East  P.  C.  TT2 ;  Rex  n.  Frowes,  1  Moody,  349. 
•  Beg.  r.  Madge,  9  Car.  &  P.  29. 
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cpurta  of  New  YorV  P«mi8yl,?apia,^,  North  CarpUna,*  aod 
Tenneesise.^  It  ha^  bean  discarded,  an^  tbe  oppmUe,^  W4x 
ia  CpiMiectJiHit,^  Vermont,^  and  O^o,^  la  lW?gaaclj«ae(it,%  (liP 
coart  discarded  it  alap,  holding  dqfendftoi?  liable,  wlHiie  ibe 
facts  Sibowed'the  otiginal  larcepy  to  bavf  .been  in  apolJier-p£ 
tbe  Uuited  States  ;^  bu^  ia  a  late  case,  vfkcie  it  waa  14  on?, 
of.  the  Brjtishi  provinces,  the  cooriction  ,^A8  4)verthEQwn,}?[ 
The  rnle  which  holds  the . criminal,  gqili^  i,n.t)he  State,, tpj 
wbJch  he  brings  his  stolen  goods  has  Ulcfwiee  bpen  pff^fvi>^.\{ 
by  etatate,  ia  '^q-w  Yoik  ^^  since  the  beiwe-jnenUQaed  t^judir^ 
cation  was  made;  also  in  Alabama,"  Mlssonri,'^  aq^i^^V^i 
otBer  States." 

§599.  And  it  .is.  s-Uttle  remarkable,  that,  in  all  the  diacusr, 
sion  which  this  ppint  has  receive^,  the  piE;i;ise  aspect  of  Jf; 
pneseuijed  in  therfpTegolae  8actioi^3'''.hai^  b?en  no  moEetba^i 
iodistinctly  shadowed;  while  evidently  the  vieiw  there  taH^^j 
places  it,  to  one  &qiiliar  with  all  the  principleagover^gj 
svich  questions,  beyoad  donht    T^t  where  this  view  ba£\  par- ; 


■    "  People  i'.Gan]ner,2Jolih3.477;  People  p.  ScheDck.a'Jolina.  479.    Sec' 
People  r.  Burke,  H  Wendi  129.  ■  .     '  ■■■     ■       .     i.  ■    ■■'} 

■  Simmons*;  OommoniTuIlh,  6  Knta.  617..'        '<  .    •'■     1 

■  The  SUte  r.BroirD,  1  Hayw.  lOO. 

•  Simpson  tr.  The  State,  i  Hiunph.  456,  4C9. 
'  Anle,  g  695. 

•  The  State  v.  EUie,  3  Conn.  185.  '  '  ] 

•  The  State  u.Bartlett,  11  Vl  650.  , 

•  Ilamiltbn  u.  The  State,  11  Ohio,  435.        '    '  ' 

•  Commonwealth  d.  Cullins,  I  Mass.  IIG;   Commoanealth  v.  Andrews, '2 1 
Mass.  14  j  Common  we  alth  i>.  Rand,  7  Met  475,  477,  \^ 

"  Commonwealth  u.  tJpriehard,  3  Gray,  434.  "  '' 

"  People  V.  Burke,  11  Wend.  129.  ,       " 

"  The  State  v.  Seaj-,  S  Stew.  123 ;  The  State  v.  Adama,  J4  Ala.  *86 ;  Mgf  ' 
ray  p. The  State,  18  Ala.  727. 
'"  Hemmaker  v.  The  State,  12  Mlsso.  453. 
"  And  see  Fox  r.  Ohio,  5  How.  V.  8.  410,  434. 
"  Ante,  §595-537  a.  ■     ■      : 
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tially  appeared,  an  objection  seems  to  have  arisen  to  it,  that 
it  renders  the  prisoner  liable  to  be  twice  convicted  and  pnn- 
ished  for  one  offence,  in  violation  of  the  spirit  of  the  common 
lawj'bat  this  ottjection,  we  shall  aee  in  the  proper  place,'  is 
without  weight  The  common  law  either  admits  of  two 
convictiona  in  such  a  case,  or  it  does  not ;  if  it  does,  there  ia 
nothing  in  the  objection ;  if  it  does  not,  then  the  first  convic- 
tion, in  whatever  Jocality  it  takes  place,  may  be  pleaded  in 
bar  of  the  second.  The  common  law,  however,  knows  no 
such  plea  in  defence  of  a  prosecution  as  liability  to  indictment 
elsewhere. 

§  600.  And  the  doctrine  may  be  laid  down  generally,  in 
respect  to  States,  as  we  have  seen'  in  respect  to  counties, 
that,  if  a  complete  offence  is  committed  in  the  locality  of  the 
prosecution,  quite  immaterial  is  it  what  is  done  or  attempted 
in  a  foreign  locality.  Thus  a  challenge  here  to  fight  a  duel 
in  another  State  is  indictable,  the  same  as  if  the  duel  were  to 
be  fought  here."  It  has  indeed  been  held  by  some  tribunals, 
as  we  have  already  seen,*  that,  when  a  blow  is  inflicted  on 
the  high  seas,  and  death  follows  on  land ;  or  in  one  Stale,  and 
the  person  expires  in  another;  there  can  be  no  indictment  for 
the  murder  as  committed  in  the  former  place:  but  even  this 
doctrine,  which  we  aUo  saw  docs  not  reftt  well  on  principle, 


'  See  post,  c.  47. 

*  Ante,  S  S54-564. 

*  The  State  v.  Farrier,  I  Haw^  487;  The  State  v.  Taylor,  1  Coiub 
107,  S  BreT.  243.  And  ace  further,  oi  illustrating  tbi»  general  matter,  ante, 
I  204;  Common  wealth  v.  Cone,  2  Mass.  132;  CommonwcHlth  v.  Judd,  2 
Maas.  329 ;  Commonircalth  v.  Ring,  1  Whart.  448 ;  The  Stato  v.  Carr,  S  H. 
H.  367;  People  r.  Dabcock,  11  Wend.  5tJ6j  Rex  c.  Pick,  1  Leach,  4tk  ed. 
6S;  Rexf.  Kirkvrood,  iMoody,  311;  JohniOQ  f.  Feople,  4  Dcnio,  3G4;  Res 
V.  McKay,  Ruas.  &  Ry.  71 ;  Rex  v.  McEcay,  I  Itoody,  130 ;  Commannealth 
V.  Hensley,  2  Vs.  Gas.  149  ;  Cummings  u.  Commonwealth,  2  Ya.  Cas.  128  ; 
People  V.  Cssar,  1  Parker,  645 ;  Morgan  v.  Pattit,  3  Scam.  h1^ ;  The  State 
nHaskell,  88  Maine.  127;  PeopIeV  Burke,  U  Wend.  129;  Lewis  it.  Com- 
monwealth, 2  S.  &  R.  G51 ;  People  v.  Flauden,  18  Joins.  1G4. 

*  Ante,  §  66*. 
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proceeda  simply  on  the  error,  that  the  murder  is  not  complete 
where  the  blow  is  given.  ^ 

§  600  a.  Thus  we  have  embraced,  within  a  single  chapter, 
many  questions  of  vast  magnitude,  and  immense  national 
importance.  Some  of  t^eae  questions  ,are  more  fully  dis- 
cussed in  the  worl(a  of  writers  on  international  law;  but  the 
briefer  view  here  given  will  serve,  at  least,  to  direct  attention 
to  the  principal  points.  And  even  some  of  these  points  may 
be  found  to  stand  more  distinctly  in  this  aimpler  picture,  than 
when  adorned  by  anperfluoas  words. 
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CHAPTER    XLin. 

A3    BETWEEN    THE    STATES,   AKD    THE    STATES  AND   FOBBiaN 
NATIOHS. 

§  601.  The  several  Stales  of  this  Union  ate  independent 
nations,  except  as  to  things  concerning  which  they  have  sar- 
rendered  their  sovereignty  To  the  United  States.^  To  what 
extent  the  government  of  a  State  can  exercise  jurisdiction 
over  its  citizens  beyond  its  local  limits^  ia  doubtful.  We 
must  suppose,  that  it  can  have  no  authority  upon  the  high 
seas ;  because  there  is  the  point  of  contact  with  other  nations, 
and  all  international  questions  belong  to  the  genera)  govern- 
ment. There  is  room  for  doobt  also,  whether,  in  all  cases 
in  which  a  citizen  goes  out  of  his  own  State,  though  not 
intending  to  abandon  his  domicil,  he  is  not  so  far  a  subject 
of  the  United  States  in  distinction  from  the  particular  State 
he  left,  as  to  be  exempt  from  the  criminal  laws  of  the  latter, 
and  answerable  only  to  those  of  the  locality  where  he  is,  and 
of  the  general  government  In  a  Virginia  case,  however, 
the  court  took  the  contrary  view."  In  North  Carolina  it  was 
said :  "  This  State  cannot  declare,  that  an  act  done  in  Vir- 
ginia [another  State],  by  a  citizen  of  Virginia,  shall  be  crim- 
inal  and  punishable  in  this  State ;  our  penal  laws  can  only 
extend  to  the  limits  of  this  State,  except  as  to  our  own  citi- 
zens."* A  case  before  some  of  the  judges  of  New  York 
goes  apparently  to  the  ftill  extent,  that  the  legislature  of  one 


>  Ante,  §  S68 ;  The  Stale  e.  Bartlett,  11  Vt.  650. 

■  See  ante,  g  576-563. 

'  Comcionirealth  v.  Gaines,  2  Va.  Gas.  172. 

■  The  SUte  v.  Kaight,  2  Hayw.  109, 1  Taylor,  65. 
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iiiot\i,ei- .S*^tp,.ikt  eiiizeA  of  tbiB<  coipniuiditig-'Ststs;  wBa 
tl^r^i.doie^- 9S  act  violaitivti  of  <i^  lam;  inJotb«rrvciKb{ 
\y])ieljiec  the  dqetjEine  x)n  thii  sobjeot  diaoUsaedisfmeiBedtidan 
back,?  as  ^n  iutetn*tioo»lr(\iil^iiffit>'Opp^--betvmBnt^a 
States.  The  federal  coDstitation  has  shorn  the  States  of 
diploTnatto-arid  war-making  authority;  and  therefore  .lbs  tea- 
soa  of  the  doctrine  does  not  apply  where  the  command  comes 
from  the  supreme  power  of  a  State.*    . 

§  603.  Questions  have  arisen,  concerning  the  power  of  the 
States  to  extend  their  jurisdiction  over  Indian  territory  within 
their  limits,^  and  concerning  the  power  of  congress  to  exer- 
cise the  federal  jurisdiction  over  Indian  territory  within  the 
States ;"  but,  aa  these  questions  are  not  of  universal  interest, 
it  will  be  sufficient  for  us  simply  to  refer  to  the  adjudications. 
The  right,  attempted  in  the  cases  to  be  carried  out,  has  been 
held  to  lie  in  the  States,  not  in  the  United  States. 

§  603  a.  The  foregoing  sections  of  this  chapter  exhaust  the 
decisions,  bilt  not  the  subject.  There  is  little  gained  in  trav- 
ersing ground  quite  unexplored  by  the  courte;  while  to  dp  so 
would  be  a  departure  from  the  plan  of  these  volumes.  When 
the  judges  have  led  the  way  in  presenting  to  us  their  views, 
in  connection  with  the  facts  of  an  actual  case,  the  legal  au- 
thor who  follows  them  must  consider  the  question  on  its 

'  People  V.  Merrill,  2  Parker,  S90.  Od  the  Bubject  of  this  Kctioa  the 
reader  may  profitably  conmilt  the  cases  cited  post,  g  603. 

■  Ante,  §  Sg2,  592  a. 

*  Common  weallhu.  Blodgett,  12  Met.  56.  And  see  Luther  f.  Boideo,  7 
How.  U.  S.  1.    United  States  v.  Bright,  1  Whart.  Pa.  Dig.  6th  od.  p.  606. 

*  Caldwell  V.  The  State,  1  Stew.  &  P.  337  [  The  State  u.  TasaeU,  Dudley, 
Ga.  229;  The  State  v.  Foreman,  8  Yerg.  256. 

*  United  States  v.  Bailey,  1  MuLean,  234. 

[624] 


D,tradb,G0'0glc 


OHtf.  XUn.]  AB  BBTinEBK  OBB  9MTBS^  ETC.  §  603  £ 

pQriii8,:a8  well  «B  on  ihe  docidion.  Bi}t  the  wbofe  franieWork 
of  oar  jurisprudence  has  arisen  from  tbe  emei^ncles  of  occa- 
sions ;  this  being  troe  not  only  of  oar  common  law,  bnt  of 
odt  atatnti.  law  also  ;-theh9fote  any  attempt,  tiO)frever  exeented, 
to  rear  a  silperstruatare  to  soit  imaginary  circametaneea  here- 
ftfter  possible  to  arise,  wonld  violate  ettablishod  methods,  as 
vrteU  as  ~be  of  .donbtfnl  practical  utility.  Great  miiat  be  the 
gainin-eny  pahiealar  direction  to  justify  so  wide  a  wander* 
ing  from  the  ways  trodden  Baocessfnlly  by  our  ancestors.     '  ' 

-.vol..  I.  .88  [63S] 
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CHAPTER  JeUV.   .       -^    .-.:■ 
AS.WIffSpr  .THEUMUBP.  BrAJES.  4^0,  p^ilHB.  .    ,    ^„; 

fisci-  flOSt.  InlrodnctJon. 

B04-flli.  The  LocaUurisdlclion.    -  :'        .    ; 

Slft-Vll  n,  Tbe  JorfcdlolSoii  uittaft  OOM  thb  fiabJML  .  .,  ^ 

.        ,       Jl4-*t6.  TlieJHrUdi<''o>P"Ke()4inj[IVoin  the  Firtiei.       . 

<1T,  61B.  Locality  of  Criinu  a^imt  the  UD[ted  Slatea. 

'  ^  BOS'  b.  ■  ¥he  subject  of  the  f)re8^tit  chapter'  bae  been'iiiMMh 
tmore  tiilly  HttiMrated  by  d^cndonS- tlian' tbst  of  the.  Ikst 
'These  deci»ons  present  points  to  be  anfoMed  In  the  foll<nr* 
ing  order:  I.  The  Liocal  JuriscHetioD t  H.  The  Jorisdiotioa 
ariBing ' from  the  Subject;  III.  The  Jurfsdiotion ' proceeding 
'from  th^  Parties-;  IV.  The  Locality  of  Crimes  agMtitt'tbe 
'United  States,      i    ■   ■■    ■  ■       ■      ...  '  .•/. 


'  '  ■'  ■   '  I;  The  Load  li^isSii^it,  '■  ' 

■  ■  ^f!D4.  -We  bavealreEdy  eonriciercd  <be  bouadaey- limes  of 
'1h^  United  States,  riewed  as  oae.imtioa."  TbcKW  .States 
'  whiefa'  lie'pnthe  boivierft  of  thecoantry  have  their  oatw^ud 

lines  coexistent  ivith  the  lines  which  enoirele  the  conn^.' 
'  'Within  the  general  space,  there  ape,  under  the  exclusive  {jdris- 
'  diction  of  the  United  States,  6rst,  snch  territory  as  ia  not  yet 

organized  into  States;  secondly,  the  District  of  Coluni^ia; 


•  Ante,  g  589  et  wq.  •■■/.' 

-■■  *  UtriMd  Slates  o.'B^vaM.'S.Wtieaft'^frVOofaDMKirailtbM.'Selen.ia 

Met  387,  394  ;  Cammanvealtli  c.  Alger,  7  CuA:  H,l81*al  ;''FoUi:4  K  Ha- 

-  f^tr'  S'Hoir.''U.  S.  819.    'Aad  gee  N£al  t>.  .OonioorwddA,!?  &  &  >R.  67 ; 

The  State  v.  Cameroa^  fl  &abit  ITIc  -  -'l  .     ■  ••..'f  !■  ■  ■  •'.)  :      .     ■■    \r 
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thirdly,  places  ceded  by  the  States  to  the  United  States  for 
dock-yards,  arsenals,  and  the  like;  over  which  several  locali- 
ties the  sway  of  the  several  States  extends  not,  only  that 
sometimes  in  the  last-mentioned  places  a  special  reservation 
otherwise  provides.' 

§  60d.  States  are'tJ&iU^  ibib  c6bt)tied.  A  State  may  have 
portions  of  its  territory  not  within  any  county,  though  it  baa 
the  right*  to'  extend  Ife  county  ISnes  ovfer  the  -wbtde.  Thus 
on  the  seaboard  and  against  the  open  sea,  a  county,  at  com- 
mon law,  reaches  only  to  the  water-margijii,  and  diere  the  line 
polsates,  in  and  oot^  with  the  ebb  end.  flow  of  the  tide;' 
while,  as  we  have  seen,*  the  terrltory'.of  the  State,  and  con- 
sequently its  territorial  jurisdiction,  reach,  beyond  low-water 
.B)«ck,riiO!  tbi&;diat«Af«'Qf-a  .(nariq»  lea^fb  .^t  at  points 
.iwlierottihe  Ben  ^tn np  iBlands .the  tide, is  Bs«aey7b&t  ^iSsjxpi; 
•fee,  anna 'of  tbe  tiA,.v»  men,  hmbofBt  creeks,  b^uns,  and  bays, 
SQMilbaely!  embrace  byJaod  that  a  m^«  stavding  on  the  one 
i^btirO'Caaireasofl&li^.discern  wi|tb  the  nsjcedsye  objects  .and 
'•^aiiisi  done.an.tke.opppsite  ahore,:Bre'^itlun;Cpii|nty  limits.^ 
And  it  is  not  material  to  this  rule,  whether  thctsj^qta  is  main- 
land or  Island. 

§  606.  On  thitt,  )}4V«.fplRi  IJb^.tia^tnr  o^  Boston,  enclosed 
by  numerous  islands  with  narrow  straits  between,  has  been 

^Md'to'.belong'to  Ad'ceOAty  «r  ^Boffirik,  ia  vMc\ji  Boaton 
iii  sHuated.1    Yet-tbe  predse  litnits  of  :^>caubty  outwaid 

:  itppear  not  to  be  Bcttlcd  by  edjudioUteti.'    :"  Upon  tJie  evi- 

■"i!  UDitod  Bt«te9».BeTiuM,4«pra!  UoitQdStKtMth  DftTiB,5'Ma«Hi,99<; 
j'IfeW  Pr^eVM  F-  .United  Stateii,  10  Fet.  6^^  137;  JJiteboU  f.  HbWls,  IT 
,  ^»)k.  2,98 ^. United  S>tes.e.  Cornell,  2  Mason,  60.       _  ' 

'  SeepoBt,  s'eb?.  ■  '  ■'    ■        .■'■■.      ■   -  -    ■■ 

'  SlMt  113;. 2  East  P.  0.803;  1  Gab.  Crim.  Law,  815;  2  Hale  P.  C. 
IT;  2  Hawk.  P.  C.  6thed.  c.  9,§14;  United  States  v.  Grash,  6  MaBon,  390. 

*  Ante,  gSTl. 
:     '  i  EbM  P:  C-SUh;,  1  Qab.  Oiiab  Lw^M^i  Ksz  n.  fintee,  Rnw^  &  Ej. 
■  Sii,  a  hiteOi,  4th  ad,  iOM.    ^; 

•ItCttnilidii^dillifa.v.  Petott,  la  Met,  S8T  ; 'Unittd  Stctes  ti.  Gnvh,  5 
Uwon,  20O ;  United  Sutei  u.  BeTaoa,.  t  WbwA  93^  ■  -    . 
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,deiice  b«fciie  me,"- stud.Story^-J.,  "I  iacliqe  strongly  to  the 
opimon,  that  tbv  linuts  ,af  tbe  county  of  0ufiblk,  in  this 
direction,  sot,  only  uicJude  the  pJaoe  in  qosEtion  [between 

:  Lc^vfil's  Island,,  QaoTg/t'*.  Island,  apd  Gallop's  lElandJ,  btit 

,;ilL  tbe  wartera  down  ^  a.  'line  runnuig  acrou  from  the 
ligbt-hocweon  the  Great  Brewster,  to  Point  Aldeitoo.    In  the 

,^ti»e  of  the  common  law>  these  seera  to  me  to  be  the  /a«cs( 

.  figrr<B,  whe-re  the  nuia  oceap  -terminates."  ^ 

§  607.  Probably  the  coininon  law  mle  concernifig  the  ex* 
.tent  of  conntiea  into  the  sea  does  not  apply  to  our  greqt 
takes ; '  so  that  over  them  the  connties  touch  the  limits 
of  the  State.  Yet  on  this  point  we  are  gnided  only  by  gea- 
eral  principles,  having  no  specific  adjudications.  In  New 
york,  the.  counties  bordering  on  lakes  Ontario  and.  Erie 
reach,  by  statutory  provision,  to  the  divisioi)  line  between  the 
United  States  and  the  British  dominions.  The  stata^  of 
New  York  appear  likewise  to  have  drawn  ont  the  boun- 
daries of  the  cpunties  on  the  sea,  within  that  State,  so  as 
to  leave  no  territory  not  within  some  county.'  But  on 
inatters  of  this  kind  the  reader  is  expected  to  consult  for 
himself  the  laws  of  his  own  State. 

§  608.  Every  offence  is  committed  in  violation,  of  the  Jaw 
«i<ber  of  a  particular  State  mr  Kif  the  United  States.  To  de- 
termine which  law,  consideration  Is  gii^en  to  the  locality  of 
its  commission,  to  the  person  against  whom  committed,  to  the 
.person  committing  it,  and  to  the  nature  of  the  thing  done. 
We  aie  u()w  examining  the  matter  aa  concerns  the  place. 

§  609.  .We  have  already*  aaffiidently  Been,-tbat,  If^  the 
'place  ifl  without  ih^  lodal  limHs  of  dny  State,  the  oifenbe  is 
against  the  United  States.    But  suppose  it  is  within  the  llin- 

'  United  States  v.  Grush,  5  Mason,  290, 30!.  Aa  to  New  Toi^  see  tSaxc 

kj  V.  People,  3.  Seld.  235.  .,'■'," 
'  Ante,  §  572,  575  ;  post,  g  609,  BIO.' 

•  Mauley  V.  People,  3  Seld.  S95.      .   .,  ,  ,,        ,     '           ./    "  ' 

*  Ante,  §21,  568,^01.                                 '  '    '  '        ' 
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Hi,  St  may"  ^tiUbe  against 'theUhilM  States,  in  particular 
iocalftiiesi  Wheii  it  woulirrioete  id  other*.  Thus,  "'fliejadicial 
'tw*eif 'df  Ihe  Uirftdd  9tat«6  shWt  extwid,"  afiya  the  conatitu- 
-tiiiiv  "tbiAl  cS&etf  of  fffltait^lty  ftnd  maritlibe'jttrisaictionr** 
"inid  mSritSme  juMsdfct^bn"id  by  ohf  cotrrts  held,  contrary'fo 
'iJfefin^h  mle,  *o  e^bface  IdcaSy,  hot  oilly  the  B!gh  8«(S, 
^trt  all  the  ■ihterritl  navigable  wa:ter9,  as  rivera  and  lakes,  rtn 
which  commerce  labome.''  The  United  States  have  also 
constitutional  power. "  to  regulate  commerce  with  foreign,  na- 
'ubns,  and  among  the'  severEiI  States,  and  with  the  Indian 
ibofts;"'  which  power  nRcessarily  implies  certain  rights  of 
'treating,  by  legislation,  offences  against  commerce  commit- 
"feij.on  the  public  Ways  of  the  nation. 

.  §  610.  Still  the  powefs  given  thus  to  congress, 
.'stitution  of  tlie  Uniteid  States,  over  navigable  ^ 
'Itie  States,  slumber  until  legislation  awakens  the 
lical'life.*  And  although  congress  may  exercise  i 
feither  poncurrehtly  with  the  States,*  or  probably 
exclusion  ^  If  ever  so  unwise,  yet,  aa  to  crimes,  &i 
^ny'cohsiderable^  extent'  legislated  coucernlhg 


Wi;U-ttGbn».irt'»'S*.^  '■•'-■•■-'      ■  ■■■■■■■) 

■  '*  titnessMetlierfrffitEUuglvlZ'Hair.  U;6:4Ut  IlTCtrv.  BuU«12  Bov. 
'^.U.  ^lU«>  Pmrioiielf  to  t)i«>iedegVw)BAit'<ra8UBilentoDdtoaxt«iul.only  to 
.tJderwaeejM. .  The  ThomM  JcSeraon,  lO  Wheat  428;  Sleambo»t  Orleans  p. 

Phtebus,  11  FeL  175;  United  States  n.  Cocmba,  12  PeL  73;  Waring  v. 
■'l?lkrko,-6  Ifow.  V.  S.  441 ;  Koselter  v.  Cbsslcr,  1  Doug.  Miih.  154.    Anij 

tee  Steaiuboat'New  "WorW  citing,  16  How.  U.  S.  jeSr'TIre  Hontreas, 

Daveis,  82. 

''i'^  d#D»t.it;s.(irt.i,5'8(  Voin-s'imis.  ' 

m  *>  Watfng  n.  Qluktr,  5- Hoir.  U.  S.;«dl;  United^: States  V>  New  BediW 
^rM8«.i  i  (W<J9^U  A  Jtf.  ^401-    Sea  .Ppnnsylvania  r.  Wbeeling  &  Belmont 

Bridge,  13  How.  U.  S.  1>18  ;  lBa]]ej-  v.   FhilaJelpbia  Bait  road,  4   Harring. 

Del.SSS;  GeoTgetQwn  u..A1cxandriaCanal,J2PeL  91;  People  v.  Si  ^ouIb, 

S'Giliii.'8Si.  '*'■'■■'■-■ 

•  See  Waring  v.  Clarke,  supra.    And  see  Bex  v.  Bruce,  Russ.  &  "Ry.  243, 
2Leach,  4th  ed.  1003.  "  1     •    ' 

•  CommoDwealth  v.  PeUrs,  12  Met  381. "  ,  '  ,,   , 
'  See  People  o.  Sheriff  of  Wntcbesler,  1  Fwker,'  6SS.    ,    '       ,      ' 
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wltbin  the  coiintwe.  Tbereforot  Villj^B  Ut^ooanti^s,  ttipdo- 
niinion  of  tfae. States,  andttieconirQoalew  juifB^ltcUoiii  ofithe  r 
Statecotirta,ars,prqcti(»UyAlqKist.«sjexcdiipijvft.aH.if.BOOgr4«a, 
h^d  noconatitutiooal  authority  extendjU:^  ^to  titOBe.portuiuiaro 
plaoes  tJier«>^  Buteone  t^ngs  va,bf  Kcte.a(icoagrieaB.in«^e/ 
puoiabable  wbea  done  "  upon  tbe  high,  sefia  j  Qriii.aqyam: 
o(  th^  Bea,  or  in  aay  livej-,  lutTep,,ci:e^k,  baain,-  or  bay,-witbiii' 
the  admiralty  ^uriediction  of  ihg  .United  States,  and  out  o£i 
the  jurisdiction. of  any  partioulap  Ststa;."  ;tbec<«w(fnctioa.of - 
wbtcb  acts  appears  practically  to.  be,  that  the.  words  f  out  of, 
the  jurisdiotion  of  ^ny  pacticqlai  State"  do  qotqu^ify.tW.^ 
words  "  high  eea^"  but  (jp  qualify,  the  subsequent  wonjs:  Bty.[ 
that,  if  the  oflence  is  upqn  geas  Washing  an  open  eoastr.<>A(Jtr 
witbio  the  manne  league  belonging  to  the  tecritoiy  .of  HkSf 
State,  atill  it  is  punishable  as  Rommltted  agaijiet  tbe  United ; 
S.tlate9 ;  but  not,  if  it  'ii  in  a  ha^r  or  the  lilce  {Jaccv  vritbiu : 
the  limits  of  a  county.^  The  consequence  seems  .to  be,  that,- 
a  man  may  commit  a  crime  in  the  State  on  tbe  opencoagti' 
belpnr  .tbe  water-margifi,  and  escape  punishmei^t ;  unless  the-, 
case  happens  to'  fall  within  aome  act  of  congress,  pr  unlcaa  tha ' 
State  has  madc^  as  Vir^oia,  bus,*  eome.  Btatutqry  provision  ' 
for  Buch  localities ;  or  b^  extended  or^r  them  her  county  \ 
lines,  as  New  York. baa  done.*      . 


. '  United  SlatM  v.  Bevam,  3  Viht^t  33fl ;  ThompsoD  v.  Steajpboat  Mor-  , 
ton,  2  Ohio  State,  26.  The  States  11187  regnlatoth<uroiminlemal  commerce. 
And  a  law  IbrbiddiD);  citizens  of  other  States  from  taking  oysten  from  iLa.. 
waters  of  the  State  luw  been  held  to  be  oonatitutional.  CorGeld  v.  Coryell,  . 
i  Wash.  C.  C.  371.  So  of  a  law  requiring  from  foreigntre  a  licensed  Br 
the  privilege  of  working  tbe  gcM  mUefi  Of  a  State.  PeopI«  t.  Na^te,-1 
•CaL  S3a.-  -        .  1  ' 

■  United  States  e.  Crush,  6  Mason,  200;  Comaonwu^th  M.  Feten,  If 
Met.  387;  United  States  u.  Bevan^r  9  Wheat.  SI6.:  And  see' ibrther  on  llut' 
matter.  United  States  p.  Wi1tbergei-,l»^Vlieat.  76;  United  Stuca  0.  Holifaes, 
5  Wheat.  412.  -  .  .-,     i 

*  Commonwealth  v.  Gaines,  3  Ya.  CasJ  1 72.  As  to'Kew  Yark,«M  tttiK, 
.5  607,    ■  I  •..■:■  -  :  .       I  ■ 

•  Ante,  §607.  -   ■.        .   '  ■-  :  ,       '■    .  -  ■  .• 
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^6ir.  The  wbhlB  "high  eeaa"  eeem  -to  adiYiiit  of  boMe- 
codtrclction  and  expansion  of  tneaiifng,^  ^oct^dilig  to  the 
contieetian  in  Which' ttiey  sre  emptoyed^  ItianEn^iah  case, 
a~  British'  vessel,  ha*i(»g  crossed  the  ocean  and  being'  off' 
■Wtfrtirtipoa' in"  China,  trtaWd  in  the  case  to  Wifcenty  of  thirty  , 
tndes  IWmi  the  sea  on  a  riTer,  ttnd'  ho  evidence  appearing;! 
■tfhelher  or  not  the  tide  flowed  'therei  was'  held  to  be  un  th6 
high'  eeak'  Under  the  statutes  of  the  United  States,  how- 
eVer,8tr  extended  b.  meaning  has  not  b^en  giren  to  this  tetni} 
it  incliides  'traters  of  onr  own  and  foreign  coasts  within  the ' 
n^'ftrine  league  of  the  eltore,  and  therefotb  parts  of  the  adjoin- 
ing teiVitory,  -when  'without 'th«  boilildaripa  of  obtinties;' 
tftoogh  not,  on  our  own  coant,  when  within  Bu<ch  boandaries.^ 
A»d  (he  supreMe  court  of 'thfe'tJnited  States  haaheld,  nnd^r' 
obr  stE^tntes,  that  an  American  vessel  off  the  before-men-'' 
tioned  'WhaTopoa,  said  in  the  case  to  be  on  the  river  Tigria' 
thirty-five  miles  from  its  month,  is  not  on  the  high  seas.* 
The  same,  in  the  circuit  court  for  the  district  of  Maesadiu- 
strttfe,  was  teld  of  the  waters  of  a  bay  entirely  landlocked  and 
enclosed  by  reefs  ;^  also  of  an  enclosed  dock  in  a  foreign 
,  pbrt,  Btdiy,  J.;  observing:  "The  adrAiralty  has  never  bHd,' 
that -the  Waters  of  havens,  wheic  the  tide  ebbs  and  flows,  are' 
properly  the  high  seas,  unless  tho«e  Waters  'AK'  Without  low^ 
water  mark." '  But  an  open  roadstead  is  deemed  a  part  of 
the  high  seas.'  And  there  appear^j  to  be  a  sense  in  which, 
relatirig  to  matters  other  than  those  we  are  here  discussing, 


:'Ai«tts8166,  ifii.  .     ■  i 

(•.  Bex  r.  Alleq,  7  Car.  k  P.  BSi,  I  Ucodj,  iW. 

»  United  States  v.  Piraten,  5  Wheat  184,  200 ;  United  States  e.  Smitb,  I 
Itoon,  14T;  United  Suiei  n.  Ross,  1  G^1ie.G!4,;  Unked  States  v:  Onub,  6 
Uakin,'SSO(|  JoltiudB  i.  MenWdbe,  3  I^oe,  801. 
.  *>  United  9MU»  u.  Willber^r,  b  yPiiwJU  Tfl.  ' 

*  United  States  v.  Robiiuon,  4  Mason,  307. 
.*'Qnked,S(afei'«.'UaDmfton,  I  Masoti,  102.  '      .' 

'  United  States  r.  I^rates,  5  Wheat.  184,  200;  United  States  v.  Ron,  1 
Uallis.  624.    See  United  States  f.  Da-ris, !  Sumner,  482. 

[.:<B1]: 
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§  fel3  THE  LOCALITY   OF  CRIME.  '        [i66k  V!. 

the  word  eea  comprehends  all  vaters  extending  inland  as  rat 
as  tlje  tide  flows,'  ,  ' 


"  IL  .like /unsHcHon  afising  from  Uie  Street.  ■  < 

.  ^  61S.  The  nature  of  the  criminal  thing  done,  ihongb  don; 
T^ithin  the  exclusive  local  limits  of  a  particular ,  State,  mar 
make  it  qn  oflence  against  the  United  .^tates.'  Tre^oiL 
tjbere/ore,  is  a  crime  against  either  the  United  States  of  aQ 
individual  State,  according  as  it  aims  at  the  overthronr  of  tbe 
one  government  or  the  other.'  But,  as  we  have  no  common 
law  national  orimss,  the  thing  cannot  be  deem^  an.  .o^ence 
ftgainst  the  general  government,  unless  there  is  a  atatnte, 
within  the  constitutional  poweni  of  congress,*  forbidding  1^ 
and  probably  also  prescribing  the  punishment." 

,  §  613.  Some  acts  in  their  nature  violate  the  duties  dne 
both  .to  the  United  States  and  to  a  particular  State.  Stftat 
of .  thette  acts,  moreover,  arp  made  offences  against  both, 
by  .the  positive  laws  of  each.  On  this,  subject  the  doctriiiQ  . 
probably. is,  that,  wherever  congress  haa  the- power  to  make 
|i  particular  thing  punishable  as  a  crime  against  the  United 
States,  it  can  declare  its  legislation  to  be  exclusive  of 
all  other  law  touching  the  matter;^  but  this  .proposition  )^ 
not  quite  clear  on  principle.     And,  be  the  proposition  correict 


'  Thackarey  0.  The  Farnier,  Gilpin,  S31;.l  Curt.  Qoia.§S8.  ^As  tc>.tt# 
Meaning  of  tbe  wqnla  "bej'«nd  feat,"  see  Caa^pbe]l,f.  RjaQ^af,  i_^'tirt 
JOS.       ,  •.       ■  ■    -     ■     I       .  .,1  ■(  <« 

.  ■  &<»,  )i>r  iUuslr^tions,  Uoked  Statei  j>-  Qopmbs,  11  Pet  73 ;  Ttff),  S|^^ 
Csrolnie,  20  Al*.  Id;-,  UQitcd  ^ei  ti.  Bailed,  B  PeL  238  ;  JJa^  S(at«t  ^ 

»«ioii, qiiiipo, 439,  ,  i",     r,  .,!lf 

■  Charge  od  Lawvf  Ti«aHB,  ^  St«Qr,  6H ;,  PegpW  if-  l^foph^^Xli  •Tobo^ 

flrtSiraatfcHSV    ..'  :i,..     .if.       ../.   ■ ..••    .  ■  i' V 

*  AnlG,§51.  -.  I  ,.   ,  '.Ki    .     ,.^   -:,," 

*  Ante,  g  1«,  ,•    ^'.'i,.    ,.|  ,  .i,  i 

*  Ante,  §610.  See  Fox  n.  Ohio,  5  How.  U.S.  419;  Cp^ynonweal^  v. 
Fuller,  a  Met  913 1  The  State  u.PitmaD,l  Brer.  83.'  '  *' 

^632] 
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QEAP.  ZiJY.']  AS   BrnTEEN  V.  B.  AND  STATES.  §  613  ^ 

or  not,,  if  the  statute  of  the  general  gpvemment  neither  in 
ita  terma  nor  by  necessary  implication  excludes  the  State 
lav,  the  antbority  of  the  States  in  the  premises  is  not  su- 
perseded.' Therefore  indictments  are  maintainable  in  the 
State  courts  for  the  otTence,  against  the  State,  of  counterfeit- 
ing the  Odin  or  bills  of  the  United  Stated  or'foi^lgn  coin 
loade  current  by  .act  of  congress ;  while  proceedings  will  also 
lie,  under  United  States  statutes,  before  the  national  tribu- 
hals,  for  doing  the  same  thing  as  an  offence  against  the 
TTnited  States,'  Congress  has  not  here  attempted  to  restrict 
tie  power  of  the  States.'  And  there  are  Other  cases  of  like 
concurrent  jurisdiction.* 

§  613  a.  The  effect  of  a  prosecution  for  the  offence  as 
against  one  of  these  sovereignties,  upon  an  indictment  for  it 
as  against  the  other,  will  be  considered  in  a  subsequent 
chapter.'  In  the  mean  time,  the  reader  will  be  instnicted  by 
the  following  extract  from  an  opinion  delivered  in  the  bu- 
prerae  court  of  the  United  States,  relating  both  to  that  point, 
and  to  the  general  topic  now  under  discussion.  Said  Grier, 
J. :  "  Kvery  citizen  of  the  United  States  is  also  a  citizen  of  a 
State  or  territory.  He'  may  be  8a.id  to  owe  allegiance  to  two 
Rovereigng,  and  maybe  liable  to  punishment  for  an  infraction 
of  the  laws  of  either.  Th?  same  act  may  be  an  offence  or 
transgression  of  the  laws  of  both.  Thus,  an  assaiilt  upon 
the  marshal  of  the  United  States,  and  hindering  him  in  the 


■  Ante,  §  610;  Harlui  v.  People,  1  Dong.  Mich.  SOT;  Foxn.  Okio, nipra ; : 
jiftoirti  f.  Illinois,  14  How.  U.  S.  IS. 

■  •  Fox  v.  t>Mo,  9  How.  U.  S.  flO;  The  Stete  v.  Antrfnio,  3  Bfer.  S«,. 
2  Const  776 ;  The  State  v.  Tutt,  2  Bailey,  4* ;  Harlsn  v.  People,  It 
I)o^^.'MIch.  ZOT;  Sutton  v.  716  State, '9  Ohio,  ISS;  Ciett  v.  The  State, 
TBT«bl^.l9t;  Commoiiwcaltiie.  Fiiller,  BMet.913-,  Tlie  86it«  v.  FttnBn, 
]  BreT.  S3  ;  Handrick  v.  Commonwealth,  5  Leigh,  707.  See  Roaio  v.  The- 
8(aW,  4' tia-ISB;  Manly  r;  People,  S  Belli.  MB-,  302,  WS.' 

*  The  State  v.  Adams,  A  Blackf.  146;  Harlan  v.  People,  i  Dons'.  Micti^ 
807 ;  Fox  p.  Ohio,  mpm. 

•  See  People  e.  The  Sheriff,  I  Parker,  65».  '  ■  ■' 

■  *'P«t,  §6SSe{»eq.      '     ■•         ■'  ■  .        ,   :   .   ^ 

.-...:  .„,      ...    ,    ^^-^ 
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§  614  IBS  LOCAuti  or  CMMB.  '    [-Bbor  T. 

MecalSon  of  r^gal'ptbcess,  ts  a  bigh'bfliihce  agaitlsttbc  Vt6- 
ted  States,  fbr  which  the"  perpetrator  ia  liable  to  pDniahmeot ; 
and  the  same  act  ittaV  be'  atso  a  gross  bKacfa  or  tfab 'peace  of 
IHe'B^te,  a  ribt,aaBaiJlt^  ot-  a  oinrder,  And'  subject  ihesame 
person  'to  a  ^utJisbtiieitt  liiider  th'e'  State' Ibtva,  for  a  ittnd&i 
iHeanor  or  felony.  That  either  6r  bdthmay  (if  theyaee  fitj 
punish  etidh  ah  ^ofTender  cannot  be  doobted.  Yet  H  cannot 
be  truly  averred,  that  the  offender  has  been  twice  panished 
for  the  Bame  ofTence;  but  only  tlmt  by  one  act  be  bas  com- 
mitted two  ofTences,  fer  each  of  which  hb  is  jtis^  pntiish&ble. 
He  could  not  plead  the  punishment  by  one  in  bar  of  a  con- 
viction by  the  other;  consequently  this  court  ba^  dtiblded,* 
that  a  State  may  punish  the  offence  of  uttering  oi  passing'  falM 
coin,  as  a  che&t  or  fraud  practised  on  its  citizene ;  and*  -AiA, 
congress,  in  the  proper  exercise  of  its  authority,  may  pnnisb 
'the  same  act, 'as  an  offence  against  the  United  States.'** 
These  views  are  in  substance  the  prevailing  ones;  bnt,*wb3e 
clearly  both  governments  may  punish  the  act  if  botbcboose^ 
still  the  common  law  principles  of  our  jurisprudence  may  te- 
'quire  a  dif^rent  dtspo'sitibn  of  the  question,  iti  th^  aliKAbe  of 
express  legisla^on.  '    ' 


UL  ,  Vi£  Jitrisdieti0rfprpcfEd»ig/rom  the  ^arliet., 

§  614.  The  doctrine  seems  to  be  establisbed  sufficiently  in 
authority,  while  it  rests  well  on  principle,  and  is  calculated 
to  promote  hfirmoay.iii  the  woilun^  of  our'^omfdiQatcd  sys- 
tem, that  the  United  States  and  the  States  are  aevenUIy  en- 
titled to  appropriate,  each  to  itself'  as'bmiiy  of  the  pec^e  of 
the  country  as  it  needs  to  carry  on  its  varioas  ftmctioDs ; 
which  persons  are  t>ound  to  no  conflicting  duties  to  the  otkw 
government ;  and  which  appropriation  may  t>e  made,  if  tl^ 


•  Fox  o.  Ohio,  6  How.  U.  S.  410,  432. 

■  United  States  v.  Marigold,  9  How.  U.  S.  660. 

■  Moore  p.  niinoiB,  14  How.  U.  S.  13,  80. 
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^UJP^.HIT.]       AS  B5tWWN,.p.  .A,  /iSQft  ,e^?pB.  §  QiQ 

tf(}ro{vna(in&  gpv^sDpfiit  chpesfe?,  wdRaivfV  s"?"  "*»  ^^  prP^eMi 
»Hy  servipe  b^g.teiide»ed,by  ttie.per^on^.miie;  otber,g(watn* 
meair}  laaucb^^caw,  liflwejc«,a  a»M,in,ttip,ei)i?plpy  of  th<! 
Uitilted  Sta,te!^ioD  iostance,  ^o^ild,  npt  "bg  petn^ittedi  fiurth^ 
tbBa  l^i3.  dot;  enquired,  tQviftlf^te,tt)|e,U>^,q(  a  StAt«j,?,.^];|t 
wftat  Are. all  :tbe.Uoi|tfttipDa  and  thft  ^qtire  qonajfq^aeitc^a  .of 
tb|adoc^np/we,iqjG^  opt  .be.  a,bjle  to-^iy. .  'V\^e  have..  Eklie;^jf 
feeo,^  tbat,  wb^n, a  man  accepts  pSic^  frocQ.a'gQyerdmeiit,  l)i 
t^^^y- places.hi(H9elf  junder  oblfg^tjon  ,to  ^t  gpveromei)^ 
fiiiittifiilly  todisctiarge  hia  official  duU^ 

'  I  §;61^.  ConajjJa.are  neithef  indictable  Dfiip^TBuable  civilly 
ift  the  6ta^. courts,  tint  only  iiji  the  cqurts  of  (Re  .United 
States.^  At  tbe.Eame  time  the  doc^pe ,B[^ears  to.  be,  a^ 
ali^v. intimated/  tbat  tbe  offence  itself,  or  the  civil  ymiDg, 
for  which  the  qonsql  is  called  in  qaestion,  may  be  in  violation 
qf  the  laws  of  a  particulai  State,  enforced  therefore  in  t^e 
jBaUonal  tribnnaL 

','.  §  !?l!St  .Alt^o,i)gb  there  arq  numerous  <>the^,  is^tapcea  i/f 
which  the  tribunals  of  the  United  States' administer  the  laws 
of  the  several  States,'  it  is  settled,  after  some  diversity  of 
judicial  opinion,  that  the  State  judicatories  oannot  do  the 
same  thing  concerning  the  United  States  laws.  If,  therefore, 
an  acl  of  cbngreas  expressly  authonWs  a'  fet^ii'  coUA  to  try 
perspns  accused  of  an  offence  against  tbe  ^nf^al  ,go,vern- 


■  Tiie  3tafa  v.  Martiodale,  t  Bailef,  I'CS.    AAA  tec  Cbmtabnwoallh  k 
■Ki»«,6'Ma.'«.' 78.  '   ■        :.    r   •'<•.'-.  \  <-,■'.,    ■      ■ -t 

•Dmm^  Suiesu.  Hwt,  Pet  C  C.  IM; 
:..,VAa(o.88«*-  ■■  .:...:■■,'■ 

,  ;  AfA?qI»n^'  "■  SodajMrotOr  1  Binn.  136 ;  Hall  ti..YoDn$,  3  Kck.  80 ;  Sai^ 
t(^  ^.  H4mttton,  X  Green,  N.  J.  107 ;  tTnited  States  v.,  LatVrop,  1 7  JoIids.  4 ; 
Yatanno  v.  ^hiompftn,  S  Seld:  376;  Commonwealth 'C.'Kodoff,  S  SJ'&'B. 
545 ;  Griffio  v.  Domiagaez,  2  Duer,  SS6 ;  United  State*  v.  RAvara,  !  Dall. 
!»7;  ante,§19.  And  see  United  iitateaiLOrtog*,  11  Wheat  467;  1  Seat 
Com.45.  ■    ...  ,    :    >   -f   ,     i(  ,-   ,,-,-.    :   .    i  ' 

•  Aole,gl9.       .■   ?     1    ,.   ;;  .,   ,,        .,/    ,      ,    ,,,        ,  ,  . 

•  Aiite,Sl9-  ...      i   -,   ■(    A.  :1  i  ;   .,   .....1      -  ■     (/  ■ 
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^618  ,.-.y,»eRTMtc^4Jff;e»<iO«aiE^A        [  ^!£boWiI& 

mftpt,  aw^.jf,  thii  l(iit^,.flw#  «ffApej^,QUl^  itJfflPn^tidP  ?ft 
■^^o|Upq,jya8oroeio)*ttsra,D{bMw«*cffRi%wditbp,U^        1  ■ic 


j,^  6ip.  Tbe  ponstitution  pf^ho  United., States  i^\^d?;3,|^ 
-^ib^ody  of  t^ie  iii^trijraeqt,tl)ftt"the  tfial  o;E|,9U  ^'iXfi,^9^,^ 
■ce^t  ip  cgaes  qfjlmpeachjnen^  shall  be  I^yim-Jf,;,!?nd9ucb.,^p| 
■ap^l  be^faeld  .in  ttie,^p(^t?  wheje  the„e5ii(l,cri,ipe,s,ph5|il  ^Tf^ 
.been.qoinmitt?d(  but,  when  noi,  committed  witbia  any  Sfai^^ 
^e^tiiaj^all  ,be  at  snob  flape,oi;^pla,9e^  a^  1;he,,cpng;y^a  p^, 
bylaw.h^yedirecterf."^  ,  jln4  ^  *JWidWlt,^'^*fr^'4^*^Wftf) 
*'In  all  criminal  proaeculions,  the  accused  shajit  eiypjr  ijh^ 
jight  to  a  speedy  and  public  trial,  by  aa  impartial  jury  of  the 
State  and  district  wbereiii  "the"  crime  shall  have  been  com- 
mitted, vbioh  diatrtat  shall  bava  been,  previoiuly  ssoeilAined 
-bylo*;'"*       ..-:■■  I     ■.'  ■■  ..'         -.  ^ 

-    '■■  .     -  ■         ■  ■    If. 

§  618.  The  pripdpal  acW.of  'congi:ess  relatipg,  to  .t^e  rii^^tf^ 
ter  provide,  that,  "in.  qas^Bi  ptuut^bj? 'wil^  dmthr  ik^.Mti 
.ahall  be  bad  in  the  countywiteje-tte-oiilBnoe  was  committed; 


■  Storjr.Ceitrt.  I  ni6;  People  if.  Lynch, 'H  Johns.  549;  United  States o. 
Xsthrop,  17  Johns.  4;  United.  States  n.  Cornell,  2  Mason,  GO;  The  State 
V.  Kke,  16  N.  H.  83 ;  Ely  v.  Peck,  7  Conn.  239 ;  Davison  v.  Champlin,  7 
Conn.  244;  Commonwealth  v.  Feely,  1  Va.  Cai.  S21 ;  Jackson  «.  Bose,  2 
Ya.  Cas.  94 ;  Haney  d.  Sharp,  1  Dana,  442 ;  Wetherbee  v.  Johnson,  14  Mass. 
412 ;  Steams  v.  United  States,  2  Paine,  300 ;  The  State  v.  McBride,  Bice, 
400,  OTemiling  The  State  o.  Wella,  2  Hill,  S.  C.  637;  The  State  v.  Adams, 
4  Blackf.  146.  Contra,  United  States  v.  Smith,  1  Sontliaid,  S3 ;  Backwal- 
tar  V.  United  States,  11  S.  &  B.  193.  See  Cmnmonwealth  v.  SchaSer,  4 
DaU.  App.  xxvi ;  The  State  v.  BandaU,  3  Aikens,  89 ;  The  State  d.  Bd- 
chanan,  5  Har.  &  J.  317 ;  The  State  v.  Tutt,  2  BaUey,  44. 

■  Commonwealth  v.  Fox,  7  Barr,  336;  Ex  parte  Smith,  5  Cow.  S75; 
Stearns  v.  United  States,  2  Ptune,  300 ;  Ex.  parte  Gist,  26  Ala.  1G6. 

<  U.  S.  Conslitation,  art.  8,  g  2,  cL  S. 

*  U.  S.  Constitution,  Amendm.  arL  6 ;  United  States  v.  Britton,  2  Mason, 
464. 

[636] 


Digitized  by  GtXlgle 


and  tbat'»4:M'WBt'of'a)l  oSfeiMes  vbleh'sfaall-'becMQAiftfted 
upon  the  high  aeas  or  elsewhere,  out  of  the  limits  of  any 
State  or  district,  shall  be  in  the  district  where  the  offender  is 
appreh^«ij,i<wiliV3  whkib  be  inajt  be -first. faroHght,*^  The 
former  of  these  provisions  is  earlier  in  date  than  the  consti- 
ithlHtiSi  amendment  recited  in  the'  last  section;  by  whi6h, 
fitw^ver,  it  is  not  repealed,*  while  yet  It  may  be  modified  in' 
mtiie'sligtii-AegrHe  by  subSeqnent  legislation.*  The  toatt^ 
fl^^rri  thernselves  to  comply  with  the  provision  when  they' 
StntlrilOH  tbfi  jnrora  mentioned  from  the  county  ih  which  the 
(^ehce  was  committed,  without  resorting  to  the  difficalt  and' 
ildnbtfuf 'expedient  of  ordering  a  s^iecial  tenn  to  be  held  hi' 
fta't  donnty:'  .  ■  ■ 


).'  lU.  a8tatatUiVa,p~BS,  Kt  of  £ept  t4,l7S>,a.ati,'§  2«;  ITnited. 
States  r.  Burr,  V  Burr's  Trial,  PhiL  Ed.  352;  United  States  v.- CoraeI1,.3' 
Mason,  91,  90;  United  States  f.  Wilson,  Bald.  78,117. 

■  4  U.S.  St»t  at  Large,  p.  118,  act  of  1881),  p.  B5,  g  14.    And  see  The 
OttatV  I  GaTlio.  4SS;  United  Stales  v.  Thompson,  1  SuMncr,  IBS. 
'"^^Dited  SI^K  Ban-,  1  Burr's  TrtaliFhit.  Ed.  S53,6sa.  'i' 

:  .^  Utnod  Statei  B.' Coraell,  e  UsMo,  )],  99. 
'  See  the  seTend  cases  before  cited  to  this  sevtion. 

Tdl.1.  54  ■    [687]      -  ' 
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THE    GOMSBQITENCBS    OP    CftlME.'T 


CHAPTER  xLv.  :;  . 

THK  PTIlflSHMENT  BY  SENTENCE"  OP  C6VKI.  ' 

.lMni.*ii-tal.   thtniOtOrySMir.  ■  '^-.'t:.'! 

826-S3S.    PaoitbRunt  generalL^'aod  of  Misdenunaor. 
USo-MS.    Conoeralag  Joint  fonvlcHotu.      i 1  ■-  ..  v  il 

'§  6^.  Weoflitie'.iioTyiii'thsrorder  ofoQrflisdtlisidd^loa 
matter  which  might  perhaps  equally  welt  be  treated  of  in  ooi 
work' on  Criminal  Procedure.  It  concerna  the  panishment 
indicted'  by  the  courts  fipqn  ontne,  And  ■Aowiag&Qia.  the  «em 
tence  also  by  operation  of  law.  'We  dMll  not,  bowfJwJf 
treat'  in  fhf«e  chapters  of  -every  fhing  whlcfi  iriright  bft'iii- 
clucted'under  thelt  titlesj  but  leave  for  the'olhetwott'Wat 
seema  to  beltwig  to  itexclusivflyi  .  ,,  ,,-  .  .,  .',..  i  ,,,17/  :  ' 
.--.  .;t  ,■,  i-/.  -  ,^!£ 

§630.  If  a  prisoner  recelTavadUdeoDfr'to'iwhiebbQ'ilfaibt 
legally  mlgj^t,  tfie '.jaHgmcAit  iviA  the  h/A^age  '6f  the'lbtr', 
erroneous;'  and,  being  so, ''is  li4bte'''tii  W  irevsHea.*^'lftdtf 

^~-- ,'  I    ■     •,    '^    1 — ^ ■  '-  ■•'/■  ;■,  '■■?     T ■-..iTj-.T-^ 

>  Bckl<.EIIi«,'«iK  «(.G."SM(18.IX.4ftinf.BaUitt.dj!BM4>ftdiM'Jft.< 
P.S4e,  7  Ad.  8iB..Ut.ljJl>u,,Mii.Miiirfaiap.TtU^UfMmabBiiMXi: 
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CHAP.  XLV.}  BT  BKKTENCB  OF  COVKI.  ^  621 

some  Americaa  cases '  we  might  infer,  that  one  cannot  take 
advantage  of  an  error  in  bis  favor,  as  where  the  punishment 
is  lees  iiian  the  law  requires;  bnt  the  English'  and  other 
American'  decisions  do  not  acknowledge  this  general  doc- 
trine. Probably  the  true  distinction  is  that  expressed  by 
Chancellor  "Walworth,  in  the  New  York  court  of  errors. 
"  The  objection,"  he  said,  "  that  the  defendant  was  fined  only, 
and  that  he  was  not  al^  ^mlKljf  d;  \<y  repair  the  road,  is  one 
which  cannot  be  nrged  by  the  plaintiff  in  error,  even  if  a 
jodgment  to  repair  could  have  been  given  on  this  conviction. 
The'4^t<}^ntm«poiha!WtM  4f  lepmr)  cA^t  thaeUfi|ian- 
ishment  inflicted  npon  faim  is  too  great  in  its  extent,  or  that 
it  is  diffeieat  in  form  from  what  the  law  has  prescribed }  but 
where  a  party  is  subject  .to  two  distinct  and  independent 
punishments  for  the  same  offence,  if  one  of  them  is  inflicted 
upon  him  by  the  sent^n^  of  the  cpprt,  be  cannot  object  that 
the  court  has  not  gone  further  and  inflicted  the  other  penalty 
^Bo."  *  And  a  Maryland  case  lays  down  the  doctrine,  that, 
if  the  statute  makes  one  half  of  a  fine  payable  to  the  in- 
former,' and  the  other  half  to  theState,  whtla  tbe.  whole  is 
adjudged  to  the  Stdfe,  tbe  jad^ent  will  hot  be  reversed  at 
the  instance  oFthe  person  convicted.'^  . 

:.  §'6aL  The  istotatu  i^.mir'  Staiss/regntate  so  idtl>f'  the 


TtiBf  f.'ContnteMAItK.'S IriM'. S&7 f  ChnKh*; Commtiti^realth,-  T  Bftir,  S^l ; 
fViU««.(]oaaHxmdl^» Wet.  409.1.     ''-   Jt  -  .i"  ^ 
. ,  ^  0«to«  p.  3V  3^te, '  C  AJo.  1^6  3  ^  ^kiouqooiiefatb  P.  SMH 1 0  JK  Uw' 
a04  i  fiar^da,  v,  Xb;  Slflte,  ;i8  'Mxaa.  9f    And  aae  Joqaa  f .  QTbe  Sla^  13 
Ala.  16^';  dam'pbeli'ti.  The  SteU.'ie.Ala.  1«. 

■  Wliitehead  t>.  Beg.  7  Q.  B.  &62,  B  Juz.  Stti ;  bourne  k  tUz.'a'Hev.  &  F. 
24S,  1  Ad.  &  £.  69. 

;*-tBiC8«i(]{ttunanwesldvlb]faU^M;     '     '      '.    '~     .:'■'• 
.-:«.KaU  v.-f  eofJoi  8  W^n4.IS0«hiSll.  ■  a.  r.,  MoQaoU  vi  PMipli,  9  GHin: 
i6;,^g9Y,Jit».8itUte,i7i$b,t,i5.    ^  Bttrthf-.Thc  State,  IS  Conn. 
482.'  '  ■  ' 

*"  Itaitltn^  E.  The  Stafe,  TMd.  201.    See  furtlier,  on  Qaa  lulject,  Ttemo 
a'OMdntaweUth.-S'enO.SSS;  SWord'e.  T]w6talc,«Hnmph.l<IS|  Duiek 
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ttiaitet  6t  pnbiahmeirt,  that  seMom  is  fen  trffettce'.  tS sited  by 
1!he  penalty  prescribed  purely  by  the  commtin'law.'  Yet  often 
questions  ari'sft  under  the  ^fiatiAea,  tnakitig  a  knowledge  of  the 
feohiitt6n  law  Of  the  sotijtiet  ini|tortant  to'  theirintCrpretaKon'; 
bnd  sometimes  also,  it  becomes  uecessary  to  ihilitit  the  tartiy 
)ttoD  law  peiitilty.  Let  ns  therefore  look  at  iftie  matter  as  it 
%&nds  nndier  the  common  law;  somewhat,  nkewise,  as  ft 
^nds  under  fltatates. '  ■' ' 


■  ^  622.  The  ordinary  common  law  poi^shmerit  for  ifelttrtifti 
is,  as  before  shown,^  death  "by  hanging :'  the'  only  Ones  not  80 
Punishable  are,  it  is  said,  petit  larceny,'  rape-,  and  mayhem'.' 
Therefore  death  is  the  award  of  the  law  for  all  statntory 
Ifelonles  where  the  statute  does  not  specifically  direct  other- 
Wise.*  Bat  as  the  dark  catalc^e  of  felonies,  statutory  and 
common  law,  comprehends  a  large  part  of  the  entire  fist  of 
crimes,  the' ttniform  infliction  of  this  highest  penal  ebnse- 
quehce  oii  feldns  would  be  too  bloody.  Accordingly  tftte  leg- 
islation and  the  judicial  wis<)om  of  our  father-land  found  for 
the  evil  a-  remedy  in  the  plea  of  clergy,  or  benefit  of  clei^ ; 
br,  as'tfte  Matter  Was  sometimes  termed  after  the  passage  of 
varlods  acts  of  parliament  on  the  subject,  the  benefit' of  the 
statutes.  A  word  explanatory  of  this  benefit  of  dergy,  by 
way  of  memento' of' departed  piety,  humanity,  and  genkts, 
may  not  be  inappropriate. 

§  623.  Lord  Coke  observes,  that  the  privilege  of  clergy 
"  took  its  root  from  a  constitution  of  the  pope,  that  no  man 
should  accuse  the  priests  of  holy  church  before  a  secular 
judge."  '    Therefore  the  clei^  demanded  freedttm  front  re- 


'  Ante,  §  448  and  notes. 

■  Rex  i^  Ellis,  9  B.  &  C.  399,  8  D.  &'R.  173]  G»]r  e.  Reg.  e  Irish  L9W, 
482,603.  '     \ 

■  2  Hawk.  P.  C.  Curw.  Ed.  p.  472,  §  7. 

*  4  Bl.  Com.  98 ;  The  3tate  o.  Scott,  1  Hawlv,  24,  34.     And  sef  ante, 
§451. 

*  2  Inst.  6Se.    See  dw  1  Bare  £c  Lav,.  Phillim.  Ed.  l^J 
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4^i^t  ;^^  onjen  ^  ,^99  .Iwiig^t  l?«fQre  a,  t^jnpozttl  ju(]ga  ()n  a 
plwi^i((rf  felOJfiy,?,  fiis„OaB^.,wa()iti»P^feTred»  pi#ier  w^t^,  pf 
;Vif^'it  MJ*  1^  »i»ie-,pccl^Bias^f:f.«  Yp^  tjie,  niefgy  ;ipa^e  fra- 
qoent  complaints  of  violations  of  their  priyi^^e,  apd.aQCCtnl- 
ingly  acts  of  parliament  were  passed  from  time  to  time  to 
ff(^f^  ^¥  4i&;)iltyi,tiJl.thi4.ii)di4£e^ceti«(;aniq' the  light, 
fliot  flnjy.fif  ci^wlw  ia  wiei?,:  l»«|t  ,pf,  all  peir^^pa  capable  .0^ 
:bep(>n)ing  socfa;  jiapoetyt  of,  all. males,  without  caooni^al  ip^ 
£CdU«eiit,j;ail>le„tQ,j^a(]r^.  -M^  a  ^ter  pcj^ofl'  tbc  ^afiooi^l 
>p).jp^uDp(4s;WeT^d:eclar^,to  ,be  qoi  longer  baniers,  woipen 
plsov^^re  adnuttftd  istn.the  l>appy  ^cle'-  a^d  the  i^sqaalifi- 
f^^oi^  pf  ^rionanp?  iV^s#  ahpUahed.^  Finally,  the  piivil^ge 
Jsiecacpe  pleadable,  only, afterjconvictioV  and.  th«  oSepdet 
.V9B  4iot  ;ta  be;  ^eliyered.  to.  ((le  e^xJeaimticar^  ^T<<1S  almost 
tbe  entiiie  period  in. which  this  flea  w^  allowed,  the  convict 
n^  bi^TpeduL  tbe  itia^d  befoi^  hje^ng  di^^rged;,  ^F^i '^^  4' 
'^wt  tiip^  fpT  lar^y),jl^  i^a^jtuauiedoa  the  left.fh^k^aew 
^  VAS^^.  ^.pveveiitaTgeqi^ral-ifaniqpity&oni  ppaiibratat 
for  felony,  tjhe  peiUsinept)  aloog  with  these  sta^^s  coafirm'  . 
iii)g,aod  ;exten^il^  tJjB  ;clen(»l  'clMil)8,>enapte4  Others,  takipg 
away  the  benefit  of  clergy  from  certain  speclfii:,  &lonic^.;  ^pd 
sometimes  the  same  actwhich  created  a  felony  provided,  that 

ifcbqptirHBlied:v>tb  dm>tb  ^tjbout^b^pe^t.ctf  Mfffgy.?.  .The 


'  2  iDst  636. 

•  3Httwk.F.  C.  Cnrw.  £d.|i.498,  3110;  4  BL  Com.  3S3;  2lnA.6S3. 

•  2  Hawk.  P.  C.  Curw.  Ed.  p.  471,  §  4,  5. 

•  lb.  p.  601,§  115.  ^  _  _ 
'  lb.  p.498,Si:0.                          -  -,    .    .        .    ,            ,     ,   .■ 

,  MPH^w-SS^  ,,.  ,  ■-„  T-  ,",     .'  'V   !'•'...  .' 

•  2  Hawk.  P.  C.  Curw.  Ed  p.  502-507,  %  121-135. 

»  2Hawk.  P.C.  Citrw.Ed.p.48!let»eq.     .  . 

'^SiV-'^^    '-    ■         '^^^    *' 
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f  '636  THE  ooramuBHtns  of*  csub.         I  {book  n 

plea  Was  ^olisbcd  in  Bn^iui^Rb  1887j  by  rtatnta  7 '&7:4 
'Oeo.  4,  e.  S8)  §  6 ;  and  aftsrwaid  in  'lM4and  by  staL  9-  0«x'4, 
c.'fi4;t  Thivia  a  general  ontlinej  «rhlcfarUiO'iF«ideri!ani  fill- op 
■bf  coDBalting-ihe  >oIder  finglnb'  books  On  tbe  cniiJiaal  law.*  [ 

'  ^'694i  In  this ' coontry,  th«  plea  of'tenefit  of  ol^'^  ^>*'S 
been  nsQally  at^owtedged  as- bcilDagiiTg-' to  ont  coinnion 
law,'  tfaoogh  Its  claim  has  been'  rejected  in  Indiana.*  Ydt 
-  in  Statei  wbete  it  has  been  reoeiTed  by  tim  corate,  tta«  1^^ 
latares  have- aboltehed  it;  except  in  Soatb' CaroHoHj*  and 
pertiaps  one  at  two  ottier  States.  i  ' ;  > 

■.1 
§  635.  The  conseqaence  is,  -that  ban^g-,-  wMeh  ie  ^ 
original  and  appropriate  panishment  for  felony,  is  here  re- 
tained as  the  puoitibment  of  only  a  few  felonies';  tbi^nsnal 
sifiicdon  being,  ut^^  statutes,  imprisonment  in  the  state 
prison,^  The  modern  Kngljsh  traasportatiCHi  is  unknowti 
at  the  oommOn  law,^  while  neither  is  it  Tee^ved  among  ttK 
tegislatiTe  penalties  imposed  in  this  country.*    ■' 

^-636;  Th6  ordinary  and  appropriate  co|nmon'  law  pnoiA- 


>  Grays.  Bag.  6  Irish  Lfti*,4S3,  .504.  

'  And  see  Ducheu  of  Kingtton's  case,  1  Leach,  4th  ed.  146  ;  AmulroDg 
V.  L'ble,  12  Mod.  110 ;  Bex  v.  Monncer,  2  Leach,  4th  ed.  567,  9  Eut  P.  C 
089 ;  Bex  v.  Byfonl,  Rom.  &  Ry.  CSl. 

*  The  Stole  o.  Smigui,  8  MiAph.  IS^  2  Tsj^or,  44 ;  The  'BM«  *.  Ka»- 
aej,  1  H&wki,  53  ;  The  State  v.  Scott,  I  fl&Trks,  24 ;  The  Stale  r.  Boon;  t 
Taylor,  S4Bi  The  State  o.  Seaborn,  4  Dev.  305  ;  The  State  t>.  tiendersAo.S 
Dev.  &  Bat  543 ;  The  State  u,  Canoll,  2  Irad.  257  ;  The  State  v.  SatcliiTe,  4 
.Strob.873;  CotawtCMwedth  c  Foeey,  4  Call,  109;  dUmnoQweaHh  i>.:MiUer, 

8  Aabm.  61;  Commonwealth o.  GaUe,  7S.&R.42S;  Maes.  8(M:.  1784;  «.««. 
.     •  Fuller  V.  The  State,  1  Black/.  68. 

•  Ilia6tirteft'BoAe,8lltch.2T6.  ' 

*  See  atitA,  g  449^21.  ^  •    ., 

'  Archb.  New  Crim.  Proeed.  182;  2  Hawk.  P.  C.  Cnrw.  M.  -p.  8#r-et 
.BC^I  RaxD.'Lewih.lUobd^*?!;  BaknHope,  1  Moody,  BStf;  BuUockp. 
Dodd*,  a  B.  &  AHj  268.      ^        .     '    ■  ■■■-<'         ■'        \   '} 

•  The  State  t>.  Bos«e,  a  Ri<A.  i79.  Bt*  »ta  iUdrid^  t?.  Ci^DAininrealth, 
SVa.Cm44l. 
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fflutvii^.]  .  VT  Bssmiro^ai.otmT..-.  \tS9 

9at0.t  tor  mitdemeatiot  Ib  &ne  BodiinpiiacHatii^Dt^  or  eUhepO|f 
,fh«x»)>a<i  tke-discMtAfrniof.  tb»  coutt^i  It  .ia  inffictedi  in  all 
i^sea  ia  vbidi  tlie  law  faas  not  provided  •Home  ottier  upedfic 
p^QEU^ty.  LForestinplHj 'wiWQa.st&tute:  forbids  or  Qomannds 
an  act  of  a  public  natnie,'  bnt  is  silent  as  to  the  punishment, 
•iiab  oemmoaJdir  JR^oses.  for  disobediantief  fine  ^nd  imprulon- 
jtliflllt.^  .  A  majority  of  the  ConneetioDt  ocrutt  hitid,  that  >tlBle 
ifiKe  niMt  bo'fon  a^  li«it«d  8iiB),'OOt'£(>r  all  the  de&ndantlB 
-pivparty;  «fHl.th«imprisonBieDt,{or'<astatsdniiiDbpiof  yeaii, 
mot  for:  Ufev*  Bnt  tbis'difltiiiotiooiB  diOdbiifnI,.a8XNie  of  prid- 
dple.  If  a  etatDte  imposea  a<&)e  4Md'ifnpriwMntiiant,>bol^ 
must  be  inflicted;^  bnt  if,  instead  of  the  word  and,  it  Dses 
'4be  dlsjoMtive  or,  «iBly  onetof-themeao  be- imposed.'  '  '  . 

..^£37.  Then  ara  other  eonnsoa  law  paaisbmeDtSt'Oifid 
iehi«Ay  in  particular  casee of  miedeaeanor;  finch aa  standings 
[Jhe!l^lory,wbipping,daoltiiig,8l*tticgtb«soBtrils,end  perbaf^s 
AQme  other  of  thelike  disgraceful  kind.'  And  an  AnMiioan 
jndge  has  observed.:  "  Th9  gflneral  tvM  of  the"OomDioii'  law 
was,  that  the  punishment  of  all  infamous  crimes  should  be 
-4itagntc«fiil:  as  the  |HUo>y  forev.«iy  aj>e«i«»'of  crimen  falit,' 
as  forgery,  peijory,  and  otiter  oflfencea  of  the   same  kind. 


'  '■  Tb9  9tftte  V.  B^Mvta,  1  Hsyw.  ITG ;  NoitblmptOD's  cue,  12  Co.  192, 
1st.  To  dieae,  other  ioBictioTii,  such  ai  oM  mentioiied  in  tlie  next  leetian, 
m^,  yndcrthe  connon  hnt  of  Gi^Ittadt  mnelunw  be-  tidtd.  t  Eatt  P. 
[C>838. 

•  Anto,.(  W8.  •         .  ' 

-     *  United  States  v.  CooUdge,  I  Gallut  466, 490.         i    . 
.      *  The  attue  v.  Dufbrtb,  >  Conm  112.   Aii<l  (M'Beiimbtiea  v.  De  Lodg- 
.eWnp^lDaJI.  111.  -  I 

'  United  States  1^  Vickery,  1  Hai-,&  J.  487, 

•  The  State  t>.  Kearney,  1  Hawks,  {>»..  And  *ee  fiirfher,  Wiltk  t.  Com- 
monwealth, 2  Met  408.    That  a  fine  is  not  a  d«bl,  tee-QixoB  n.  The  State, 

,..2.T«s»*,4ai.        ■   •.  .  1    ...     ■  ■ 

'  ft  Ql.  Com.  SI7.  .-  And  «M  Bex  Ki  Bfand.  2 X4*cb,  4(k  «d.  e9&,S  East  P. 
C.  760 ;  Bex  v.  Thaoet,  1  East  F.  C.  408 ;  Oldficld.v.  Gcrliags,  12  Co.  71, 
,  .'  a,B„  l^v'n  V.  Coau«DoiTcabh|  2  S.  ft  tt.  Wh 
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and  to  crimes  which  Ilf4ffiy  «»^M«49>rf|f.i(iUf^pMt^t,fi<!4'i^ 
deep  taint  of  moral  depravity."  * 

; .  ■•   ■•  -.|  :.T)c.-..>  J?  -..ri  >:„■.;  ■'>-.i(i  -m  -.T?  -Tjirr  .t,'?n  . 

beem.AOBKAUner)-  wnploysji  in/aiifl,«flOBhry„WfrEf»yi(Blq»yi 

«Umi}  oo.  4be  .fltrsngth.injflfBljf., of  .English  cpiitfnpii ■  Jfff 
jmtliority.    Uodei  .the-imtionai<goYermiiwt)jt)ifa^.nr«^.jii^ 

meufcagataflt  a<ooniipgw«epldi  Uiifacking,^  hy^imiBgi.f'  pfao^ 
Ht.n  ecTtwa<  ongiae  je£;co(l>e(iti9n  .oaU«d  thQ.trelHleb^tt,af#(i^ 
^tt>^^,  oc  makfngistMi,  wbiobiintbe  SaMc»,lai%iiAg»i4i4pii4 
10  fiigaify  tbeKwIdiag.ttiwtf  ttongji  oow-it  j»  ftrggf MiMy.  ftflff 
ntf»l)Sd«iktdmattnir«toDlfbecMM«'tfa»tc9idue«f  thQijwIgniqiit 
«,  that*  wifaaai«fala  1»;M).  pjaoedi41t«)eiD,<ih&  (^aU.bei^iK^iiAjijp 
the  water  for  her  paaishmenL"'   Bat  the  courts  in  tbiq-^pfpi^ 

'"•'fayior,fc.X,?ii'*ni'e 'State  cBrMJney.i  HaWki^  fiS, siV '  Pfcwiiiib- 
teHetf:  "  Otfr  UwM dti"«Butiie  iImm  'Mt  brttka  tfie  puu  'iBplMlii^iia 

katib>xid»lre'C49j^,aadt]w)rdi«t«0Htwa)L})W°<»nr''«A'*^f¥'F  ^°*-ftWi*f 

iifffoifi,ft^ffpff,ap^  ^OK  durablp^ynaisinienlB.upoq  sucji  as  do  form  ^e^ 
commit  or  pcDcure  perjurie,  or  be  muotAinoni  of  other  mena  suits  or'qosi^ 
rels:  accounting' these  tosfofiebces  to  t£nd  more  anft  iW'ti  l&iigei'  mil:"^ 
ftefardaMiW6tettitghdrUwpd>ee,w-bSBfcf«»ide»fWBjAio*rfAW^ 

MtonAn  piH»ri«ilW«ihit  w«W,ihw«.hi«  boKkJ*  t^t,  «f^inx,t9<.<% 
partia  grieTed  hifl  double  costs  and  dam&ges;  and  in  some  cues,  dtol  be 
hanged  as  a  felon;  be.thaf  cqmmit^th  perjiirie,  shall  in  soiq^  cases  b^  <fne 
jear«  imprisoned,  be  eet  upon  the  pillorie,  and  never  after  be  aJlgTe^  as  a 

"s'.be 


le :  and  he  that  Duuntayneth  other  men's  niits.  st>^  in  "P^e  caqbs  ,1 
three  jerea  impiisoned,  and  further  punished  at  the  king's  pleasfiiQ  :"ud,ii 
some  other  cases  snstaine  other,  diagraccf."    Fultoi)  de. Pace, ed.  0^16)5, 

«*.:.,>■...  .'■■,".■.'■ ";' ,  . 

■  Ccmunonweallh  0.  Wj-att,  e Hand.  694;  Tbe  State.r.Eearaef,!  Hawts, 

?'■  ..-,....■- ::vn^ 

^A5  1J.S„S(at,^lJ^rE%c,3|^.§?-.o  .,  ..■   ;:   ■    :  ■   •    ji    ■  ,.-,..1  ■ 
,  '.  Brg-v-Fosbj-.  G|I»a-,U. ,  ■    "■    " 

'  4  Bh  Cool  169.  *     ''    '■ 
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«ur.  sue.]        '■  int  S^ST^MSa  wn^mi,  )980 

itjr  tiave  lieMi'thM  ttKt  commoti  «ooM  «haald'hei«  Dufibr  &ite 

5  629.  There  are  no  precedents  for  a  general  practice  of 
^^Bfencit^  liHsoners  to  fwi^Jt  panticdlar  attide^of  propefty, 
ibstead-of,  or 'la  .addit^n  tD,'a  fiae  of  b:  spcolfied  sam  of 
itioney.'  Bvt  sncli  forfeifiiiteB  areaoitaetitnea  reqajwdbysltif^ 
tttee;'  and  they  rest  on  tbe  Bams  Teasona ' bb  fitiesl*  SoOte* 
thMB,  ateti,  fitafotee  impose  ae  a  ptioishmelrt  the  forfeiturettf 
ad  office,*  or  of  tbe  capacity  to  bdd  office.^  And  we  shall 
bwid  aootber  chapter,*  that,  tioreetvain  men.  ^m  making 
iUjinioti»  nsea'of  thm  propertyj  AelawhaB  moteorei  pro* 
Vided  some  ftirf^nres  of  a-mlure  Jwt  to  be  regarded  as 
poniahmeRts,  Imposed 'Bometimeewitfi  and  aonwtimcB  with* 
tmt  a  eonvietioD' of  the  owner  for  eriflnj-oDd'Soiuetimei 
*friUi,  sometimes  without,  venteDce  of  oonrt  ikelaring  &a  tot* 


.  ■  V^fiSObi  The  common  Jaw  permits  the  qeart,  vi  all  oases  of 
miademesmor,  to  make  a  part  of  its  aeatence,.  tt^ai  the  fie? 
feiMant  give  bonds  to  keep  tbe  peace,  and  be  of  good  be* 
bavior.'  The  doctrine  appeam  not  to  be,  that  the  oflenet^ 
mnst  be  thas  dealt  with  as  of  eonree;  bat  that, 'nnder  Ihe- 
apnod  discretion  of  tbe  court,  it  may  be  ao.  In  Tennessee, . 
SBietie»were  deemed  not  authorized  after  a.cpnviction  for  a 
■mgle  act  ot  gaming,  nneecon^Hiiuttd  t^  oifDamstaDces  of ' 
•ggravation.    Tbe  distinction  takeii  was^  that, 'to  jtutify  tbe 

'  James  u.  Commonwealth,  12  S.  &  E.  220 ;  UDil«d  States  v.  Ro^all,  9  - 
Cranch  C.  C.  620. 
_  .'  Bolea  0.  Lynde,  1  Root,  195. 
"'See  Vol.  H.  §1008. 
'  *  CommonVealtli  t>.  Fagatc,  3  t«igli,  724. 

'  DMy  rf-  TTie  State,  6  Blj|ckf.  529 ;  Bariter  p.  People,  a  Cow.  686,  Hi  ■ 
Jolins.  iSJ. 

•  Post,  j  693  et  ieq.  ,  , 

<  Dann  i>.  R«g.  12  Q.  B.  1031 ;  O'Connell  p.  Reg.  11  CI.'  &  P.  153 ;  Rex 
tr.  Hart,  30  Howell  St.  Tr.  11)1, 1194, 1844, 12  Q.'%,  1041,  note;  'Rtig.  v.- 
Datu,  1!  Jnr.  99  ;  Rex  v.  Baioer,  1  Sid.  314. 
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f ^1  THS  iOmiBMIPBMgXg-  CBIHB;  { .  fjAOi;-  Db 

■ttfbiriil^lof'.wiirtdn'  ia-  »^  pdrticbMrncaM^  fte'diudenMbaoe 
Bsqst'ba  groBB.  'Afld-GFeefijiJ^elDf<treed"H]le.da%ftfiae'ttiHldraiin 
the  diBthiatien,nB']vUdwst<  '^Xbeodfanod^of 'keepiag  a>bawd]H 
bmse  is,:>B  ittr  mttrtcr  a  gron  ^isdemtamr^  m  bIk>  <tf.a 
gMoia^liDtKei «tf  dlflbnlorljhhofaaBj  .iBlittbesdbagrof  dtiogU 
kslf;  pint  ctf .  whiaktty,  nmcoompaBied  'wHh  anyoUteri  fiMiiJ 
though  «gainit  law,  aiil'smiidemeaiior,  woidd<inot7l>Q'« 
jprtoi  inij<feiM0fliA-.  Btit  if'it  wexe-itv-a^peeF-incrideMe^ 
thst'^ft'  paityakihhg  was  '•artODnded 'Witii  drunksB, 'ikeis^j 
obscene  men,  to  the  great  anncftf me.  of  tiie'pnblta,>'thiB>atajW 
of  tfaiogB,  produced  by  this  practice,  and  in  part  by  the  vetj 
wtnekey  lie  ndgBti  bs'CoiiTkted  nfiaeUingr'v'onU  codMStdte 
imeh  viokfioil  vi  the  law,  h.gTOMa\miMd0meanar.-  8o<Ta  hM 
ifaight,  or  raigU'Bot^  ^  a  grBsi-  oSeoce^  aasOBliiig .as  the!c3t»> 
caini^iices'of  'the  '^faUcatimi)  aad  its  charactei^  ftigbt'aistiri 
gate  oi  a^gmvate<it  '  8o>  ■'game  pf-tutrda  might' be:i{>IjDfed> 
BgaiBst  law,  bat  tudec  dccuniBtaaceB  tliat< would  not.  jviUfyv 
in  tfala  leffalyit.w.ot  the  labjeotjitbe  denoBMnationDf  A^^qm 
misdemeanor.  But,  if  he  played  in  connection  witit  oeptmAm 
gamlblere  associated  at  a  gaming-hoase,  or,  as  is  aometinies 
tlie  cue,  by  tbe  ;oad  nde  on  Buodfty  with>  ntgroetn  it-'tMald 
be  a  ^os»  nlisderacanof.  TheM  iUuatfattioiiB  'ard  oalji  v^ 
te»ded"to  indicate: tiie  general  obaraoter  of'oSeilce  ■toiitrfaiollj 
we  tbink,  this  power  of  requiring  vuretimifbrigood' behavior 
pertfeiBa."*  ■ '  u    i'.t 

•  %  €81.  The  OMBtitutfon  of  tbe  United  SUtM  dert^e^  tfaat! 
"cmel  and  nnnsoal  panishments"  shall  not)  be  )nflictedil< 
This  provision  is  interpreted  to  restrain  only  the  general, 
government,  not  th^  States.'  But  there  is  tbe  same  provisioa 
in  some  of  the  State  constitutions.  Aa  to  what  are  ou^t  ^nd 
onnsual  panishmenta,  we  bave-tp^  :few.<jlfid8K>as-tiQ.,JH9^fy 


I  Eatea  s.  The  State,  S  Hnm^.  Ue,  ^»&.  '  '  '    -  >         ' 

'■'U.  aCotiM.  AmeMnkA    *  -        '  •..■.>.,...■/■ 

*  Btorf  Const,  f  t9M ;  'Juiet'O.  OiADicWDMtUij  19  6f  It  It/  StO ;'  Bhikor' 
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tfaetAtMnteoCFeb.  1828^w)iiob^btetB>UiA>ai^ictHui.Df-«tripca 
ifi.le(»taiQ  jiMpSf  ^tthftdibcnfion  of  4ifae4Diut,'t«iiHitirepDg4 
■ast  to-<tbie  pivmBMUb'-  Tbe'tabao^) i^r  the  aanw  State 
lMa«itikewiBede8ided^tIi&t,aadet<it,fMe'Uu^^id'mi]JaU]a«a 
tnne  no  rights  whBteve^;  eed  'thaMk«e,tlMfaa«tatiitB.i«qtiiD{ 
iag' frfie  ipcraoiw  of  oolor,  conrictcld'of  gnndniatoenj^ito.ibe 
f(M  4a-»laTe8  Bfri'ttensported-ont  a£ithe>8tet9f  is  oomttta^. 
tifwal^s MHAD I inteTpRtAtion  wtneh  eaitatnlj!  wodU'  qotbe ifcd<i 
kMred-WBome^ather  of 'tkeiStatsu'    -         "i.  ■-.  •  'iu 

-'.-^fiSl'0.-  !■  ArksiHaa-tlie  'eoDBtUotioH)  of  As  8tate-'|utw 
iidce,  tkst  ".Bay  aUve  vbo  shBU  ^'  conknotedtof  ta  oapitaL 
sffenoei  BfaaU>flafier>tIu>  Hame  degree  'of  ^BauboMoti  as  mold: 
beiiiiflietcdona.free.whitd'perBOD,'andiiiif»  -athcn"  AoditfaS' 
dotnt  has  beldftfaftt -this  pravimoB  roftre  to  th&  mode  of  tafc^ 
i^gitbe  l}fet  and'docs  notipoalMbiktke  pnuthmetit  ofla-datB. 
flBpitallyi  foT'.ao  ofitooe  not  oapitel  comaatAed  by  a  iree. 
irlute  persbiL*  ,  .."'.,::.,;.(     .■■,.-  5  ■ 

I'ifnCSS.'  A  Ttew,  of  tfae  pUadlogs  and  -practios,  /leUtiag  id: 
the  paniabiueB/t,  mostbe  ds&n^d  ibc  owiWgtkioa-ClninBial' 
|!ttMtedara.  '  Yet  we- aboold  hecaiDbsQrTC^-tkBttheijnrydBni 
9ot  at  «oAUDcn')Bw  detemunet^iseotenaeito  be  imposed  v 
but  thiu  ia  left  for  the  judge,  who,  within  limits  preacr^d  fajq 
law,  exercises  in  the  matter  his  discretion.'  In  Beventl  of  our 
Stales,' JioWevefftbe  jury  id  dbetiied  by.  atatntes- to  asiesB^ 
itft  vcidiot  tJi4  paaishmiHit.^         ■      .     ,    ■    ,    '■.      !    • 


I'l  Sec  Stoi7  Const. §1903;  Tbe  Steten.  Adanu,  1  Br«T.279j  Tumipseed' 
D-'jie'Slate/ft  Ala.  664.'"  ■:■,■■  ■      .■ 

.''^^^Sprfti'rmWeHTit  tt.  "Wjatt,  6  Rand.  <NJ      "' 1    ■    '  ''■■' 

'  Aldridge  v.  Commonwe&Ith,  i  Va.  Caa.  417. 

•.Charlesf.  TheState,  6£ag.  389;  Pleuanto.  The  State,  IS  Atk.  360.  ' 

■  United  Statei  f.  Mundel,  6  CmIL  3<(ff,i218.      ■    '  ..  i  ' 

*  Aa  to  which  m«  Fooxe  v.  The  State,  T  ]bEiea^M«  iKcWbiit'^tfe.'S 

Qmb'n4V'Cp<ftM  lilted  iBlMM^'ii.QitVtuuH  IoiTb.  MvCownoBvtdA  a. 

Ft7,  1  Ta.Caa.  19;  Diaaf.  The  State,  I  glMiiC'SO',  ]lelj«.ThB,at^^6? 
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may  inclfld^  a  Wg«r  G^d  oPwii}hedM«iB'i«ll^)to  ciimbiMted  At 
d)«  i)i<Hcti»Mb''  l8»  thors'  tnttipibe  Ai«rionB«th3«iAStaMt»itf 
Bggmvatibn,  owiim  bat  bnndv'ov-of 'm$tigh«ioav«ta'>  tbe^otbai 
WtMn,  tltCMA)r«V'tbie  <wart'{iKMi»iltUfe0  8feMmti«,J«f 'ttd-Owr 
I«8jve«  to  it  ft  dtetitetiont'it'  loobi  ftt  feny  <itvldiAiM  pmper'tt 
itlfla«ace  ttjodicloai  ntagul^te  tOj  AAke^tbHi'i^annMeBl 
heavier  or  lighter,*  yet  bo  as  not  to  exceed  tfa»< 'liAibv'ptit 
-scribed  for  the  offence  aa  charged  io  the  indictment,  and 
eetftbllshed>r'tlfe  Vet^dt  of  tbt  jtii^.*^  Ctattt^tflhot  Gif  Ais 
IsMie  t<i  be  denied,  tl^'  ^«r(Uet  being  Maamive',  uid'Mi»t 
Core  tfestimoiiy  wW  wM  1M  heaid'tefidfaig  te  pmv^tbM'WO 
arm*  in  hv  wa8'c0muitt«d>  Yet  if  dte <defe»db»l  tomilf 
«ata«,  bypeMBlsaioB,  a  [dMi  of  Rofc  (W*dmd«re,  4ie'«efcm«i 
■be  altowedtbBhbw  under  thiH'irieahiB'Innocbnwaj'  '     ■-•i^' 

f  634.   'Ae  BngH^  ootdMOA  law  vale  Mkms  -to  be,-<^ 


.BIackCS23;  The  State  t>.  DongUs,  1  Greeoe,  Towa,  550  ;  ^einb  v.  Uim- 
ibotiwcaltb,  2  Cr&t  S58 ;  T^rrine  c.  CommoDire&tlti,  5'I>hii<'!I0;  ^Sii^a 

vingi  K  Feoph,  1  Scam.  172. 

i.»A«(p,fiA>!o;PM,iM*-.,       ■;  '    h..  i;  ,-!■,["/.''  .;<;:■!? 

, , "  TUo  St=to  P-,  ToiFtjaaBiJ,  ,2  Hu^ring.  Del,  W3 ; .  K^biins  ff ,  T3jti  Sl^  jh; 
Ala.  3G  i  Rex  ir.  MahoD,  4  A.  &  K  575 ;  Rex  v.  Lynn,  !  T.  R.  733  ;  Rex  n'. 
Grey,  S  'Kenjr.  S07;i^bon  v.  Tte  Mary,  Gilpin,  3^  ;  Rei  o.iftrMr;'! 
Stra.  139  ;  Sex  v.  Bardett,  4  B.  ft  AM.  314 ;  The  Stete  c.  Smith,  9  Bay, 
e»;  Rexo.  Sharpne»,lT.B.Sa8;  Kex  i..  Withers,  S  T:E."4aTB«rr: 
WilliaiDi,  Lofil,  759 ;  Bex  v.  Fiitkertoo,  8  East,  S57  ;  Rex  v.  Uawbey,  6  T. 
B.eiS,  627.  See  Rex  V.  Cox;  4  Car.  ft  F.  S38;  ^Rex  V:  EMp,  T  C^.'fc'P. 
4M;  Febplei*.  Oottbraiii  2  Johns.  Cu.TS.'  •'  '  '•  ' 

"■Rexr.Wlthera,  »T.K.4«,  4«^  Mte,§8«.'     ■       '  '    ■■  ■>-'i 

^TTieStateB.  Brmyea,5  Ab.841;  2aab.Ctim.Iaiiri54«.'  ■■  "■"->  ^ 
•  Reg.  r.  Tenipleton,  1  Salk.  55,  in  ithich  eaaoit  i»  Ud.OkVLOiStii&t, 
C.  J.,  "todc  a  difiereoce  where  sniftD  co&femk  an'  itodiethient,  WM  Where 
he  is  foand  guilty ;  in  the  fint  ctaea  msil  may'prodtrce  alSd&Tifi'tiyfmiTe 
:[it]i]t''wiu  fi>r  tMKuh  ntd'battery]  mn  aitaab  trpOn  ^  praSe^Dtb^UfbRga- 
tion  of  fine ;  otberwite,  when  lite  defenduit  i*  fonod  gnilty."  See  alaam^ 
i>.limfy,rStn.aiii.    ■     '    ■     '-'■'      '■-    >'■'■  '     ■'    '•  ■-'''■'  ■■  ^"  ^' 


^W^ 
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Ht ismmlfiS-.  mifi4i9mmm»<»plyvm>t,oi,feifi^ ,..  And  .ucd|k  «# 
lipa))tle»Afae^tr«&vMWf  w^n^  ftAaay  i»<puswtwd  %.t)aB^ 

ffHlrt<]|rMAfdMeK^D,  tbfrt^llWtjc«'i09gbt)OAipia«cj^l9i,t«l  he 

in  iAliMaiicbiui«4ta,>aiidi  iHobnWff.iejIjwivbBra-.gfliteml^.  jauttirt 
Vftft«td«tbt«ff4  ■■. /.  ,.'  • ■..  ...-.■i  t,         ..:.! 

bill!  .Ml"ll!J'':-.i..l   •:'•    II'    '   .villi'    ''     ■■■■i-'i'-    -ii-     ■   .'     \- •     ■■-■?. 

bi(6tt9^>t?%e>iMy)OB  wlH<iUlddathii<«-«tbs^c9qi«relp«U!iii4 

MP<t<i:'ltn«fffl  j<ipi b«l iweitod'Wt  i^  jiaj^iwntiil.ifitt-ir  twrt^ 
i^9$Kf  lM.a)SB()<ui«4t  iff  tb^  wftffafit^f  fwy  if  ivia^/s.  t^e  jiulgi 
OieiidjtndieKeoDtitwiaiJB.  to  f>q(denQ,oD  tfhajt-di^'rr  m  wihen 
the  Bheritr''dtW)^<:OT,ittH  :pr^n^i  wtftfirB^'.ljN^^g  ijiit«t7Kpoi 
letakea,' —  the  conrt  may  direct  it  to  be  done  on  a  sub- 
Sdfawt  day.  wAsdtf-»  otittaA^idi^ilfsitfaMine'aAtr.coBii^o- 
tion,  or  after  *any  other  period,  witbin  which  seotenoe  shall 
be^iLCCiited,  the  atatute  Is  to  be  coiretruetfiirTrrerdy  direct 
tory  to  the.pourt,  and.^e  execution  m^y  be  q|i  a.  Jater  day  'i^ 
tbcwgl^  if  the  prisoner  ie  not.to  be  executed  uatil  after  a 
penod lOaiqed,  Jie^raay  claiia  the  apace  thos  allowed  tum.'.'    . 

§  636.  When  a  prisoner,  nnder  an  niiexfdred' sentence  Of 
imprisonnient,  is  conricted  of  a  second  o^bce;  or  when 
Ibere'are  two.jor  more  conviction^  on  whic^  sentence  remains 


<^  VeJi  «.  Pllii,*  D.  &-B.  174,  9  B.&  aiU5v     .  , 

•  Atkiiuon  ».  Rex,  8  Bro.  P.  C.  .017  ;  B^P  «•  Wj»B»  Bn*  ftBr,  !W^ 
Bex  D.  Dojlfl,  1  Leach,  4tb-  «d  67. .  Aii4  M«  Webilw  v.  CoquiaD wealth, 
6  Coih.  980,  41^  ^tx,v.  S^atfaW,  Jebb,  803. .  ..,  .  > 

',:',?J«St|a'»''.KitcIwa,3JiilI,  3.C.6^2.„  .   .       ,    ,  i     . 

,.'ItUjidr.,Tiii^Stme,?  Cart.  Jnfl,  608.    ,..,       .  ., 

.•awt»fca,tvTheStBj(e,?QAKlS;  Ewt-o.  Wy#tt,.Blua».&Ily.*30},aote,> 
f.,Wr-..    •  '    •     .,  .    .    ■     .    .  I    -■.- 

'John  V.  The  State,  2  Ala.  S90.  But  tee  Rex  p.\fyttt,&a«-lfpjr- 
SSO.  I   -     .  , 

TOI-I.  65  '  f649J 
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"^  63?  THB  msEivjm&a^  Kur^  maia.        r  '^noRin. 

to  be  prononnc«d ;  tlie  jttdgmeilt;  flidy  direct  tbsk  eftcli-  sdd- 
ceeding  p^od  of  ititprisontneht  shall  eamidencefn-ilieteniu- 
nation  of  the  period'n6xt  pree«dlng.^  Andii^  m  aaefc  A  caas, 
the  earlier  period  ia  RfbergnrrdthorteDed.'byi a  ja^dod'of -'the 
oflenee,  ore  reveal  of  tt]e'((eiitaiJc«'oa'Writ'of«as>r,'theflezt 
fbUowing  one '  commences  immedilitely,  l^ie '<Mi*^as.if  He 
eariier  were  ended  bj  lapse'ofthMi.*  ■ '-    ■     -m-     j: 

§  636  a.  There  remains  tiie  fbt-tfaer  qoeatkin,  wfaathflr^'wdwie 
there  are  sevenl  defendanta  jointly  oonvictfid, i^e^'dre.  to  «d- 
ceiTe  but  one  phniUiQaVnt,  to  be  borDe'by'tliem'}ob(rt]y,(«£tw 
the  manner  of  damageatnttvilcuee;  or  vh^hereeob.  de£e^- 
ant  )a  to  bare  imposed  on  him  Ibefall  penally,  t^iaame  as 
if  he  bad  done  the  act  alone,  and  hadbeenconviotod  tberetff 
alone.  When  ve  took  %t'  this  question  in-  tfaa  ligllt:  of  pnnd- 
^e-we  «ee,  that  the  latter  nile 'mart  prevail;  beEanae,  th«-8«t 
bnng  done,  the  eriminality  of  it  depevda  upon  &e  intmt, 
which  intent  lay  a  complete  thing  of  vroag  in  £he  hoaoms  of 
the  defendants  severally,  each  one  of  whom  is'  as  ginilty  qa 
if  the  others  were  not  goilty.  Aiid  we-  shall  ^ee,  tfaat  ihis 
role  is  established  also  by  the  decisions. 

§  037.  Looking  therefore  at  thu  niatterin<tbe  li^  i^  jtbe 


*  CnmniDnweaHh  v.  L«adi,  1  Va.  Cw.  161 ;  MiUb  c  Commonwealth,  1 

Bmna,  Pa.  631,  634;  The  Sute  r.  Smilli,  S  Day,  ITS;  Wilkes  ■>.  Rex,4 

Bto-E-C.  360,  SS7;  Ki^  e.Commonweallli,  tl  Met.  Sfil.    AiiB  W«'te«x  r. 

,  Bath,  1  Leach,  4111  ed.  Hi ;  Cple  v.  Tha  State,  S  Eng.  S18. '  As  to  tlM  We' 

,  where  there  ate  coDvicllona  on  severaf  counts  of  one  indtbtDleat,«)ia^ai[pettAx 

V.  Eobinsan,  1  Moody,  413,  and  Gregorj  v.  Reg.  183ni.-79,i3  Caw  J.  ta^^. 

'   Q.  B.  S6C,  with  Carlton  it.  Commonirealdi,  9  Met.  5M,  siad 'BMtt  hOaftt- 

.  mbnwealth,  6  Met  535 ;  and  see  Baker  «.  Tiu>  State,  4  Kke,  Sff;  BarM^v. 

'  The  State,  19  Conn.  3S»;  Rex  e.  Tandy,  2  Leocfa,  4tfi  eSiitV,  1  Baal  PLC 

ISl;  Croirlej  v.  Common wealtli,  ll  Met  575'^  Kite  v.  eonui>6RV^*,-lt 

Met  581 ;  Jomlya  n.  ConuDomrealth,  6  Met  836  j  ConunoBii^A'thlCiik,  9 

Leigh,  6gT;  The  State  v.  Turner,  3  McMnllaii;  999;  TVhmsluid^.''^e6plB, 

3  Scam.  326;  The  State  f.  Davidson,  18  VtSM;  Ths  ^tala  K  Laale;-;  7 

Port  926 ;  Friar  c.  The  State,  3  How.  HisuB.  43S. 

'  ^  Kits  V.  Commonwealth,  11  Met  081;'  Brtfwn  -i.  CdaaiicmwMA,  4 
Eawlei259.,  .  '  '  ..■'-'■..'■■     ..  .-  .   ■..■■.  - 

1656] 
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-defuaiioBB,lv»faanie-flewi'^ft')  *h«<^^^ofFfi civil  soU  '»  tf> 
leeaverdaiDagea'for  aa  it^aryidoRQ<to:tl|6,indM(lual  t^>%iQg 
.it;  wtiiie'BariiiliRftliproABQiitioa  if  £Drrpm)tebrni«iit,.aiid  tt)e 

'tisetioiis''gKii4uigi0atiio£'.thitii4ivenl^.^ .  vCQesequeoUy^iip 
'tii6mnl'Bait^^e'|daiatiff.a«a.i«co«et  tbeilw^pc  damage'be 

has  suatained  only  oneef  .boweY«r  many  may  be  tb^  penQn^ 

against  wbom  be  proceeds.  But,  in  the  criminal  law,  each 
U»ir''vah6«sin»ill  oaQt«t»itQ&  tKt  a  criaiinal  ■thiR^„tb,oi^4pne 
-by'Bnothef,i6to>be.da«[Ded$;iutty  Drit.tiiei^aio6.a«.thoQgli.lTis 
lovm  -band  enecnted  It ;  aod  bs  ia  toi  l>e  poai^d  accoidiogiy.* 
-'WehaVBeveaBeeni^that,  ioaame  caseaittwrmerscombiouig 

whh  others  Vill  mqke  a  man  uti£atAtd«,  wbec  i>6  wojuld  not' 
'^be  if  he  hkd  imdertHkea,  and  BV^.peifarpaed,  the  ;^aiqe  wjmvg 

tinglf.  Birt  aaide  from  thia  Aoetr'tttft.  gf  opuBpiiftcyt  'Wih,?^ 
■■twoiOr  morcare,  indiatod  for  thf  «arae  offeuoe  jointly,  and 
Donvicte^  tb«  senteooe  agaaoat  them  i»  sevenl,  eadi  tp.pi^ 
'the  whole  ibcfei^uret or  suffer  the  whole  of  whatever  pther 

pefAjl^  oipaoishmeat  (be  lawptovidxE^fxeoiHely  as  i^  h<;  \vete 
'the  AnlypeisoO'Wh$>,had  partidpated.io-the.apt.^     . 

§  638.  The  doctrine  is  different  where  a  penalty  is  to  be 
recdTeMil  ia'a-ffrveeodifig^vvjl'  in  .forsi^ as  for,.ii^tanQe  in  a 
quitam  actioDithougb  the  thing  done  is  in  its  Dature^erimtaal. 


'  Aste,  j  237,  Ul,  SU,  327,  340-345,  348. 

'.JtEtutf-CliO;  Reg.  ir,.Ktiie,  I  Salk-183;  ComtnvnweBlthv.HcAtee, 
.  S:D«BR,SS;  The  State  a.  Smith,  1  Nott  &  HcCb.rd,  13 ;  Reg.  r.  Atkinson,  2 
XtLS«rmia4S,  1  S^k.£a2, 11  Mod.7g,  utO«liich*eellierei>ortmHod. 
when  Udit  (X.J.,  will,."  but  they  aball  s^yerally  liavejudgpent;"  Qod- 
.fMjr^a  ca*e»U  CD..4iq,.J  Ba.32,  3&;  The  State  u.  Sipit)iij  Nott  &  ikc- 
.  Conlr  "i }  Unitad  State*  v.  Batwoa,  Ware,  4d0 ;  Tbe  Sute  v.  Eopkina,  7 
.  Bl*d£  4S4  ;  Tl4  Slato:r-  Ben?,  )^  Miwo.  SOI. 

•ABtft$43?.     .  '       ., 

-  '..GaUir^v.Ofmnwiiwflalfli,.7Pa)ia,n9;  The  StM«  v-Ga;,  10  Miwo. 
'  U4!)  JlDSs  >.. .Comtqonw«aItl)y  1.  Call,  555;  Comnopwealth  u.  Bay,  1.  I^a. 
Cm.  S62 ;  K«x  o.  Monia,  2  Leaef^  4th  .^d.  1096>  CommoniTealth  d.  Harru, 
•  7.;Gtnt,-e00i.  CWico  B.  Thft  Sut%  4. Pike,  430;  The'State  u.  Smith,.!  Kott 
&  McCord,  13;  Rex  u.  Manoing,  S  Comyiu,  616.  '      ,. 
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^  639  THB  oosemsmasB  <a-  ckjms.  [bwhl  ¥b 

Here  the  law  does  not  regcid  the  aot  aa  bmag^pvopeir^a 
crime ;  ^  or,  if  it  does,  still  the  rales  which  regnlste  dvil  proi 
ceediags  must  be  applied.  U  the  matter  complained  of  is  a 
single  act  and  joint  in  its  oatnre,  the  eeverail  partidpaots  ia 
it  majr  be  sued  joia^y :  bat  the  common  Jaw  rule  is,  tfaat,-iB 
these  oaBBS  civil  ia  form,  tlie  jad^ent  a;gainBt  A«  defendanti 
mast  be  joint,  for  one  damage;  while,  in  those  whidi  axe 
criminal  in  form,  it  must  be  several,  each  defendant  to  snfier 
the  whole  paoishment'  And  so,  if,  in  the  civil  fwm  of  acdon, 
tke  foil  peoal^  is  recovta^  against  one,  and  collected  o€  bua, 
no  aait  cut  afkrwaid  be  cairied  on  agaiiwt  others  who  weie  . 
ci^aged  jointly  witit  him.' 

1 639.  Thus  where  a  pecuniary  penalty  is  imposed  b; 
stetoie  for  the  sale  of  intoxicating  liqaca*  without  liceneei  all 
who  participate  in  a  particular  sale  may  be  proceeded  agaiosfc 
jiUBtly,  whether  by  action  or  iDdictmenti*  But  if  by  indtet* 
inent,  the  judgment  is  several  against  each  for  the  vriiole  peO' 
alty ; '  while,  if  by  action,  it  is  joint,  and  the  penalty  can  be 
collected  only  once  out  of  alL"  There  are,  however,  many 
caa^s  in  which  the  proceeding  is  civil  in  form,  wbeie  alsQ 
the  tiling  done  ia  so  iat  in  its  nature  aeveral,  ttet  endi  of  (be 
participants  ia  to  be  sued  separately  for  what  he  does ;  and 
each,  therefore,  pays  the  full  penalty.' 


■  Ante,  $  40. 

■  See  tkcoMu,  eeneralljr,- cited  in  the  naxtMCliaB  sad  UMlatf;  Wh 
V.  DoftUcUs,  5  Cow.  678. 

*  Boutelle  p.  Koitnw,  4  Uao.  Ul ;  Frost  d.  Bome,  %  GrecnL  1S«l 

*  ComMOBm«llliaSloa&,  4Cugb.53;  Conwnoivealtk  e.  lawee,  a  1 
G27.    And  Me  ^apfaeni  n.  Hm  State,  14  Ohio,  aSG  I  B*xw.CnBa,lH 
887.     Id  VAagha  tL  The  St»te,  4  Uina.  fiBO,  itn 
ooold  not  be  joiullf  iniUcted  for  pi 
license-    See  alao  Tlie  State  v.  Coleman,  Dndler,  tLC.SK. 

'  CoouBOBweettk  w.  Harris  7  GnL  «00w 

*  lugenoll  K  Skinner,  1  Deiua,UO;  Tnojr  aw  Fkicr. ^  .!<•  H. «IM. 

<  UM«hI^81lnle,LDenio,S30;  Curtii  «.HaiflMirt,a  Oonn.30»;  fliniM 
VkLovdes,  eBieb-Sll.    I  en  lufficientlj  bIbv,  that  ike  dtriimrtiamMB- 
tioaed  in  tke  Uat  Ibree  wetioBi  are  liie  bae  legal  on«n,  nrti^  aa  voH  i»  the 
[KB] 
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actntrf-a^adicilaaniHui-in  foBtoDi'Agn^tliey.fiflin-iiottoJkave  ocoumd  tb 
Ibe  Jadgek  genvmll/-.  IV.cape  of  Bex  u.B^BMd^e,4,T.E.  80$,  little  c(wi> 
ffidered  bf  the  coDii  pronounciog  iud^ent,  teems  periiaps  ikdrerse  to  th'n 
Tiev.  In  Barada  v.  The  State,  13  Mitao.  94,  thia  point  was  not  decided ; 
tnittliecwei^entofi'onthe  point,  see  ante,  g  630,  tbat  tbe'defbndantscouTd 
UM-obJAcblo  B  j^trfli>e,'h'mt'b^{;  to  Aeir  injurji  Add  pomOlff  tber« 
ouybe  sMboilltiiig'M  tlw  tinder.  beiiig>  nSrieotlrciril  is  nature,  vU« 
CKimi^  in  ibnj),  to  justify  ft  joint  lenteuce ;  yei  the  niggevtion  Bhoiild  be  t(^ 
ceired  csiitiousLj,  if  at  all.  The  true  doctrine  was  pretty  plainly  slated  by 
Powell,  J.,  in  Reg.  r^  King,  1  Salk.  182,  ti  case  criminal  in  form.  "This 
^nalty,"  says  ftie  report,'" is  not  in  ile  nature  of  a  satisfaction  to  the  party 
gH«ve<t,  bat  a  pHtrf^ment?  on  the  ftSfeBfler ;  and  crimes  are  several,  tionct 
<l»btrbe<Jah)V'irhieh,tMr  Powell,' (/wCinfUtaMtA  if /rrimiAecciMi^^nii^nd^ 
T.  JVajrfor,  Cro.  Eliz.  480,  and  Noy,  62."  Partiidgtt  ■.  N*ylor  waa  an  kctHW 
■gainst  three  persons,  upon  StaL  1  &  2  Phil.  &  M.  c.  12,  to  recover  a  penalty 
fbi;  wrong]}-  impounding  a  distress ;  and  the  court  held,  that  the  jud^ent 
iihourd  be  Joint  for  one  penalty  against  all.  The  last-men Cioned  case  was 
preswd  upon  Ae  court  Tn  die  oiimrnul  one  of  Rex  #.  "Cterke,  Cowp.  flIO, 
tAere  die  deTeMdemtt  aougbt  to  Avoid  an  inronnatioa  which  aHeged,  theA 
4|>«5  '^had  Mwrst^'  forMted'  the  aam  of  491.,"  for  aaanhing  and  reaadi^ 
cuatomrhouie  officers,  contrsi;  to  Stat  8  Geo-  1,  &  18,  §  26.  The  court 
SuRuncd  the  information ;  but  Lord  Mansfield,  who  was  on  the  bench,  not 
adverting  to  the  distinction  taken  in  our  text,  drew  another,  which  may  poa- 
AUy  be  jnst  in  a  degree  when  applied  to  cases  civil  in  form,  though  prob- 
kbfy  not  in  Hi  fidl  eicteitt ;  while  cteorly  it  can  have  no  proper-  application, 
ache  memcd  to  m^pam-  it  had,  to  aians  in  which  Iho  pmcMding  if  ciiminal, 
^kft  the  onf  bcfiira  tlte  court  ^H^*  :WiU  app^c  wbtn  we  iook  at  h/e  obaer- 
vatioDs  in  connection  with  a  few  words  intenpersed  in  brackeU  by  me.  He 
said:  "Where  the  offence  is,  in  its  nature,  single,  and  cannot  be  severed, 
there  the  penidly  shall  be  only  lingie ;  because,  though  several  persons  may 
join  in  committing  it,  it  still  continues  but  one  oSeace.  But  where  the 
offence  is  in  its  nature  ttoeml,  and  where  every  person  concerned  nwy  be 
twponMly  g«Ilty  of  it,' there,  eadi  offends  is  lepAraisly  liaUe  to  the  penalty ; 
because  the  crime  of  each  is  distinct  from  the  offence  of  the  otb«rs,  and  each 
is  punishable  fbr  fais  own  crime.  For  initanco;  the  oSinice  enacted  by 
Stat  I  &  2  Phil.  &  U.  c.  IS,  is  '  the  impounding  a  dittres*  in  a  wrong  place. 
[W«  ha»a  already  seen,  dut  the  proceeding  to  reoover  the  penalty  under 
lUa  statute- i*  in  fona  eiviL]  One,  two,  three,  or  four  may  impound  it 
MmhgftUyj'itatill  is  bob  one  aotof  impoiiDdiag,  it  cannot  be  severed.  It 
is  but  one  oSTence ;  and  therofiire  shall  be  satisfied  by  mm  fi»4citure.  [8ii[v 
pose  the  object  impounded  was  a  man,  and  sevenl  persons  were  jointly  in- 
^cled  fbf  the  awaalt  aiod  impriaDnment ;  there  would  be  then  bat  one  act, 
CMoffeaoe;  y«C  the  doctrine  b  tlaar,  that  each  should  receive  his  several 
mtenoefbr  tbefuUpeaaltj'of  the  law.]  So,  noder  the  statute  S  Anne, c. 
14^  ibr  4hft  pKHrvsOMi  of  game  [as  to  which  see  Haidyman  v.  Whitaker,  i 
S5'  [653J 
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Eut,  573,  note,  and  Bex  d.  Bleudale,  tupn] ;  kDling  a  liare  is  bnt  om 
offence  in  its  nature ;  whether  one  or  twenty  kill  it,  it  cannot  be  killed  more 
than  once.  [So  of  kilhug  a  man ;  bat,  if  twenty  kill  him  once,  the  twen^ 
must  be  MTerally  buog.]  If  partridgei  are  to  be  netted  bj  night;  two, 
three,  or  more  may  dnw  the  net;  but  Btill  it  ctnutitaitea  only  one  <feace. 
[So  when  the  partridge  net  is  Btolen,  two,  three,  or  more  may  jundj  draw 
it  away ;  yet,  if  they  ar^  i^diic^d  fW'tb^lKCtti^r  each  most  receive  the  fnll 
peoalty.]  But  lliu  Halate  relates  to  an  offence  in  iti  nature  tevertU,  a  ht- 
eral  offence  M  commoa  law  j  and  the  stalute  adds  a  further  onction  agunil 
that,  which  each  man  mnst  commit  KTcrally.  One  may  resist,  another  mo- 
lest, another  mn  sway  with  the  goods :  one  may  break  the  officer's  am, 
another  pat  out  his  eye.  All  these  are  distinct  acts ;  and  every  one's  offence 
entire  and  complete  in  ita  nature.  [The  reader  will  remember,  that,  ac- 
cording to  the  doctrine  applit^able  to  iudictmenta,  ante,  §  264,  4S6, 457, 473, 
463,  each  is  gnilt;  for  what  the  othcrdoea,  theaameasif  hi*own  bttdpet- 
fonned  the  act.]  Therefore  each  person  is  liable  to  a  penalty  for  hiaown 
'  separate  offence.*  TIieM  views  of  Lord  Mansfield  have  been  nnce  com- 
tnended.  Hiirsh  v. Shule,  iDenm,  ^O;  iBgereoll  d.  Skinner,  1  I>etiio;54l>; 
sod  see  :niftf9tate  ».  SaaA,  I  liottft,  MeCord,  13.  Cotlti«,-ORtfB  h'Hnl- 
hurt,!  Conn.  309.  But  their  palpable  iaa«rWoti>e)»i  iM  vj»pe»mo^M^tK 
inspection,  shows  with  what  caution  we  should  take  the  off-hand  words  of 
even  great  judges.  ~  .    ■       , 


■      Di.itradb,  Google 


-'eOtr.  zivL]        -^    '  ITT' fiSOAil' BtFCr^MtOR.  '^641 


CHAPTEH,   XLVi:  '; 

THE  CONSEftCBKCKS  BY  LKQAL  IMMJCAXION.,  ,  (. 

!■,..'.:     ,,.    .    ...Sacr.  e4M48.    CwmptioD of  HottUnd Forftitnw..       ,    . 

B*W4T.    lacapaoity  to  be  ■  Witoew. 
"'■■     '    '       •     ■  ■■  (^g_    Other OonMqueDcei. 

■  §'l>40-  Thb  consequences  mentioned  in  jthe  last  chapter 
'follow  only  wheij  expreusly  set  down  in  tlje  g^nteoce.  .Bat 
thereiarc  otb^i:  <WQ0equ«noes,  wbicb  ne^  net-^e  JWdo  a  part 
«f .  tha.svjitGDoe)  thoDgb  tba^  proe«Ed  irom  it  These  wiU  be 
!«tated  in  the  pnsmt  chapter. 

§  641.  When,  in  treason  or  felony,  sentence  is  rendered 
against  the  defendant  after  conviction,'  or  afte^  outlawry,^ — 
the  latter  proceeding,  little  known  in  the  United  States,"  not 
being  necessary  to  be  explained  in  this  place, —  he  is  said  to 
be  attaint,  or  attaitUed.*  The  effects  of  the  attainder  are,  by 
the  ancient  common  law,  wide  and  sweeping.  Without  be 
ing  minntely  exact,  we  may  state  in  general  terms,  that  all 
bis  estate,  real  and  personal,  is  forfeited ;  that  his  blood  is  cor- 
rupted, and  so  nothing  passes  by  inheritance  to,  from,  or 
through  him ;  ^  that  he  cannot  sue  in  a  court  of  justice,"  but 


»  Ante,  5  2S8. 

■  Rex  V.  Earberry,  Fort  S7. 

■  Bat,  we  CmmnonTealtli  v.  Andenon,  2  Vb.  Ca&  345;  Reipublicft  d. 
Steele,  2  DtdL  93. 

*  4BL  Com.  380,  881;  2  Gab.  (Am.  Law,  566  ;  S  IiuL  212;  Ainner  o. 
Perot,  1  Aahm.  G7 ;  Welb  v.  Martin,  3  Say,  30. 

■  Co.  Ut  892 ;  8  Lut  311 ;  Toomea  v.  Etherington,  I  Sanocl.  Wma.  Ed. 
861  and  note ;  ElDch'i  case,  6  Co.  63  a,  68  6 ;  Coombea  p.  Qaeen's  Pioctor,' 
3  Bob.  £c.  M7, 16  Jar.  820,  24  Sog.  L.  &  Eq.  598. 

•  CcLitt.  ISOo. 
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§  642  a  THE  (Kft66«9iittCBfe'  (ff  cftam.         '  (SdOE'  'VP 

only  apply  to  have  his  attaitlddr  tetereed;  and  ba  sbed;' indf 
that  thus,  fais  ivife,  children,  and  collateral  relations  BdfferiDg* 
with  him,  tbe  tree;  falling,  Halls  with  attJts-bmtioheB.'-  '- 

■^  643.  Bytbe  old  English  lawafwi  if-aH^imo^'ntinfl^'is 
indicted  tw  felony,  and  dees,  ha  forftSts  for  th«  fltgbt  hist 
goods.  And  f  he  ttiat  commftteth  homi^de  t^  tnisadVentfaid 
shall  forfeit  his  goods;  -and  bo  shall  he  whi«h'dtith  kiU>a  nkaiv 
in  his  own  defence  forfeit  his  gDoda;'and' KkewlMilw  tbolt 
kQleth  himself,  and  isfilb  de  se,  shall  fdrftit  Ms  goodfl;  and) 
Kefhat  i)eing  iodicted  of  feto^  wiH 'ritand  matt,  aitd'noti 
answer  directly,  or  challenge  peremptevUy  atMve  twenty  fieiw 
sona,  shall'forfeit  his  goods ."*  Tfaie  rttatter  of  forfeitUK'aiidS 
corruption  of  blood  has  been- ft«qaently  legislated  upon  iR' 
England ;'  and  the  law  t^ere  opoh  the  stibjiectnarwls  eonsid^ 
erably  different  from  what  it  was  aocfently.'  The  reader  wtva 
wishes  to  become  familiar  with  this  considerabto  title  in  thi^ 
jurtspmdence  of  onr  motber  country  will  do  beet  to  consulO 
the  English  books." 

%  64S<t.  The  doctrine' of  ftMfeitnre  and  comtption  of  Uodd' 
is  not  so  destltDte  of  fonndation  in  reason  as  soiliettmec  . 
it  is  assumed  to  be.  When' a  man  has  committed  actsirlndi; 
violate  his  rights  as  a  rheniber  of'  the  <!ammoiilty,  the  oorrtip^ 
tjon  of  blood  Comes  and  isolates  him,' so  that  be  cannot »-' 
ercise  sach  rights;-  and  the  forfeiture  puts  back  whtit-  has 
been  given  him  through  the  rights'  violated!     And  though- 


'  !  Gab.  Crim.  Law,  567 ;  8  lust  21 1. 

•  Pulton  de  Face,  ed.  of  1619,  814  fr-216  a;  Hale*  o.  Petet,  Flov.  ttS, 
802,  2C8. 

*  See  Pulton  de  Face,  titles  Forfeiture  «nd  CormptiottOf  BlMid;.ail]iWk. 
P.  C.  Curw.  IJId.  c.  49  ;  1  Halo  P.  C.  354  et  acq. ;  8  43ab.'t>itn.  L&w;  E«6  et 
Beq.;  4  Bl'.  Com.  380-390.  And  tee  S^nt  Com.  8M  et  m(|.;  4  Ik  48S  ; 
Bullock  H.  DoddB,  2  B.  &  Aid.  2S8  ;  The  Viimjn,  1*  Wheat  I ;  Bw>w*  ij 
W^te,  2  Mod.  130,  1S4.  Aa  to  deodauds,  mVtA  are  any  penoHal'  chutels 
that  are  the  immediate  occuian  of  the  death  of  a  hmnau  being,  and  ara  hy 
the  English  commoo  law  forfeited,  «ee  1  fil  ConL  800;  KOg.  v.  Polwaft,  i 

<Gale&I>.211,  1Q.B.81S;  poet,g699.  '' 
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It)aJcilKtiad'«ii4cf(<iwitib>bin,  jret  tb9f  mSa  oulyitbiG  aecea^T^, 
iug  toward'tfefligflVertttjeut'M  p^T^Qipan^  pf  .»ta,fevw.  -      , ... 

Irob  'OQcv  UJtBijiot:i4h«.,8«ge  which  sis  ^pn>«^i[i)08  >^tfK^ 
ifaiias<lleeii!ftVi*nKd  to.ifefft  oa  aocieDt  policy ;;»<}opte|i,&» 
BukC'iHed  ebntiotkSiBgainatriiijuidoap  Aooi|i«DtBrWa£cJl|iil  p^fic 

gJNB  tfabntselyw  up  for  -trial.  At  anyv  rate,  tb^  dodrins  Jisf 
been  tuktiefvffored  in:thE3,oeuntrjr}!^  for  witb  ue,  it  has  setr^ieijij 
uqff  st- 1«  'jdinoJMiit.  imen  ibr  -  hawiDg^ '  .kJHcked .  'who '  becooft^ 
fiihiDSii,  and  tabs  a.w»y  psopleis  goods  Jar :  acciden^tft.  Ute^ 
oaoiQOt! -ftvoid.  Indee<^ai  cofloecos  aorae  of  the.enctrnt.fai-. 
fsitoms,  they  I  evidently,  je^  OB  oa  Batia&Qt(vy70BB<fn,; 'aojit 
t^iotbfo*  axe  uooeoesBMy,  unoe.puiialiiBeDt  e^Q.bcst  be  is-, 
ft«ted.by.draot.8eQtei)Qe  of  .this  .wuTt.  And  tlwaghratrjcUy- 
Dbi  MJiHstice  ift  ichfve^ftblp  Qgaj^st  a  ^varamfot.wbiiijb  takes 
away  rights  because  of  their  violation,  eveQ,'^;hfD  iadirectly- 
the  consequences  fall  on  the  innocent,  yet,  as  justice  can  be  aa 
Q&dHifttiy'  adwnwtered  -in  mxeob  other  way,  hifmafii^y.  de- 
■)and»4t'be«edQii^>..  The.eoo^tMatioaof^tJiB.Ujut^  Sttitea 
ptorSile^  tbftti"  no  attaiiMlfir  of  treafioivshaJJ;  wo^k  corrupttDv 
of  hkiodf.oor  forfrnture,  except  .dating  the.liie  oftb^  person  at? 
taiDted."'  And*  by  an  act  of  congrfvaS)  aU  forfeitures  ancL 
QOffuptions  of  blood,  whether  for  treaeon  or  felony,  are,  as.  to, 
ooAvktitma  under  the  United  States  laws,  abolished."  lo 
some  of  the  older  States,  are  early  traces  of  the  recognition  of 
common  law  forfeitures,  orearly  statutes  creating  forfeitures;* 


.  ■  U-  &  Ccmrt.  Art  Si  8  «.         ■ 

;  -fa  U.  S.  SUk  U  LajsvtWi  Mt  of  Apnl  30,  IZSO,  c  9,  §  34;.  3  Kent 

•  Qwtrick  V.  JUUtew,  10  S.  &  B.  15L  ;  HincWaa  t\  Clark,  Coxe,  340 1 
I>i|D)ian  .V,  Drake,  Cose,  316;  A^  v.  Aahton,  3  Watta&  &  510;  Weils  tr. 
I^vttn,  2Ba7,  20]  B^  n,  B^nM,  .Coxe,  266 ;  CtMuoonnealth  i>.  Fenoock, 
S  S.  &  B.  199. 
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^'Mi  THE  oraisayoiscBB^iw  come.        ^  •  [Boacn 

and,inNe«r.Yi»krarejadtcial'dqoi4ioa»aKhno'«r^dgingUia'iD- 
eapacity  of  £doBB  iLttBint,especiatiywb«n  imprisraed  for  life, 
to  corns  aajduiiiiffeiinto  the  omrtA.!-  :  MoreTeoenfiyt^oani 
BtBtQtkms  eC.aotae  ot  die  St&tes  and  fUe'Statutes  of  bthcM 
faaraiotapoaedji^hUe'it)  most  of'themtltv  courts  nefxtrft^ 
Icmod  (be  Engliab' doctrine'; -nmkingt^af)r(ipMit[on'0«& 
flabstantiaOifiif  aot  nairenaHy  itrae,  Ibat  fotfmtaKd  and  >oiMit 
•eptioos  of  btood,  eon«e<}uentupoii  'attainder^ for  taeneoa  ffn4 
feioDy,'and  .Dpon  <Mcidcntal  bonlcidd' and  tfaeUke,  wee^vt^ 
knottm  in  tliU'oOnntry.'-  -■  ^ 

§  644.  Botttioe-faavB^ome  to  as  from  On  BagHrt-oommM 
-biw  some  dthei  coQaequetiees,' nsulting  by  itopticatlon  from 
tbe  aenience  ofioonvictien.  Of  ttaese  die  most  promincflft 
coDBeqvenoe  u,<t)iat  persons  -oppn  wbomfiiml  jadgment  bafi 
■been  proooaneed  for  tieaBon,  ftlony,  and- certain- classes'  of 
misdemeaBor  knpwa  t>jr  tbe  term  crimen  faiti,  vherec^-all«H 
tMwnnuinly  malted  infamooa  orimeB,  ar&  tMt  permitted  to 'tes- 
tify, when  objected  to,  as  witnesses  in  our  courts.  They  are 
supposed  to  be  so  regardleas  of  truth,  that  it  would  be  linjnsl 
to  compel  a  person  iltjgant  to  sufTerifrom  what  tdaynHght 
assert,  even  under  oath."  Yet  if  parties  thenasrivM'ieiie'ia 
.this  stihiation,  they  fere  usually  allowed  to  mafee'  th«  dahie 
affidavits  in  their  causes  as  other  riien  are  ;  *  for,  whoever  thfe 
.parties,  9tiQh  affidavits  are  against  the  general  .policy  of  (be 
law,  and  are  only  permitted  of  necesBity,  for  the  sake  of  c<ro* 
.vetuencer  abd  for  .the  dcapatoh  of  bosin^ss.  Neoessity'ia  a 
great  roaster,  to  whom  all  things  else  mast  bow.-  -  -  ^ 


>  Grah&m  v.  Adams,  3  Johns.  Cm.  40S ;  Trou^  i.  Wodd,  4  Jribiw.  Vh. 
!2S;  Planter  v.  Sherwood,  6  Johns.  OlIIS,' wUoli  i^ab  tUMfJAiHtliiAiy, 

'  White  t>.  Fort,  3  Hawks,  251 ;  S  Dane  AK5,4,  It  f  2  KentOotiL  386  ; 
4  lb.  428;  ante,  §  S3S.  i      .    ■  .1  -■ 

■  1  GreenI.ET.  $372,373;  People  «.  Whipple^ >9  Oew;  T^r^Ootamon- 
wealth  V.  Gr«eD,  17  Mass.  515,  A42 ;  United  States  «.  Bn^klos,  SWasti.  C. 
-G.G9;  Riig.«..A1teAHUi,'i  OalAttD-Mli  to  A;'lt^E.9M.'-    '     ' 

•  1  GreenLEv.  §374.  .    .  ..:     ■  -'..    .    '  ■■■  '■'  -■     ••   '■  ^ 
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^'61$i.>  Wtenwri  «>metoipfairtiiniIartze'iwU«t'£r»oM  are  im 
£iB)QDB  vi^iiiitbeiTiUe,  we  meet  with  «inb&iTai»Dieiita.  FMnly 
Jareeny  »;^  belog-A^/eloby^aDd  do  i&th^  koo^ofuly  Teceir* 
tng.Df  HtoJea'^ODds;*  luiil  wViH^coitudon'tew,  is  «tcii  peitt 
^ircw^.i'  A9.ito  petite  larcesu^^hcFwaTeiv.tlie'i«l»is'now,.Ja 
*Edi£Wui:'a»4-«0nia' etf.ioari^'Statest'flUangQd;  b^  ibe  tunrot- 
Jiada  of  >«b»tntMi'  B4i'ibrgaiir,*.p^»i7t'' .^snbotnirfioR  ofpee- 
lmiy^  Mippreiifooii:  off  tegtiiDctoy  by  brifaeiy,  of  coDspinw^'^  iv 
^cwc  tbB:s)»eitqv.pfia  witness  or  other  icwu^plracy  to' »d- 
cnse  one  of  a  crime,  and  barratry,"  8— ^.aieoflenQW  ii^itcb,did- 
qualify  as  being  infamous.  Bat  it  seeme,  that  the  mere 
Mttnopt)  sot '  aiAouiDtiogi '  tO' a '  ocMMpirac]^,  to  >  piboire '  the  lab- 
«tnCQ'Of.a.Vj^tnc3St'i9^notdaiaDaoiU|t^H^iiidi6tablB>  Likd- 
IwWe.tiie  I  keeping  of'  gain{n^4toa9e8">«nd4)f  bawdy-faoases,^ 
the  tnritia^  of.  wood  loontrery  to  the  'New  Jeret^.  timber  act,^ 
>,deantfl  in  tfaa  ^ality  of-,pn>viflioas,idectiitB  b)r  ^bb  .wdgbta 
<amd  nwaanrca,  cDOBpiracy'^^  to-  dtfmnil  by  spreading  false 
-Bews,-" ^*  and-tfae  iike^do  eot  disqualify.'^    Andiwobably  the 


'  '^  Tbe.Statetf.GitrAier,'11U>6t;,4M. 
''*  GanBKnvsii&'uBagcn,  7Uet-G00.  ■<   ■■. 

. .. :V>Sex  *.  Pitria,  t>  Uod:  JS^  'aiwtoi',  V^a^v.  ^S^dioAet,  lima,  (C«B>; 
C«rp«jiter  u.  Kbwai,  5  Hill,  IJ-  T.  260.  Apd  see,  Cow^o wealth  v.  Kaith, 
'8  Met  531 ;  Uhl  t.  CommoD wealth,  6  Grat  706. 

'2  East  F.  C:  1003  ;■  Kes  vi  tit-TU,  S  Mod.'  U  ;  Poage  e.  'Tta  Slate,  8 
Ohio  State,  22». 

i'.Anmjaoat,  S  Sdki  16S ;  1  GtSeoL  £v;  g  S73.    See  Kax  e.  Toal,  II 
East,  S07 ;  Hewarde.  Shipley,  1  East,  ISO. 

*  In  re  Sawjer,  2  Gale  &  D.  141 ;  £s  parte  Hannen,  6  Jur.  669. 

*  Bex  cPriddle,!  Leocb,  ilk  ed.  442 ;  finshell  Ji.-Baixett,  1  Syau  & 
Moody  N.  F.  234. 

,;:  » iTGi«eiiLEvi§a7fc  ■'..-■■   .•  I 

,■;  '  TJte  BW».p.K^eg,.B-yt  »T. 
'  •*  Reg.  V.  Grant,  1  Ryan  Sc  Moody  N.  P.  270. 

;;^  £eet-j>.7%erState,'JiMttoo.848.  

■■  Boiler  u.  F6rth,  PenDingtOD,  2d  ed.  531. 
.'  ¥'Gi«iTtliernQepirocid,«Starl(.21, 
-  <•  1  GceM!il.£v.g378. 

»  Aodaee  TJailed:  Statw  vi  BnKkim,  3  Watt.  (X  C  »l ;  Oariiev^  Ball, 
3  Bar.  &  UcB.  878 ;  Cole  b.  Cole,  1  Bar.  &  J.  5724  '      • 
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tints  t«8t.iB-t(^i94|a^i,i$'tifltl)9htVfpTHbej9ll9V9{tAKihr^»pi!»ff 
ity  of  character  in  the  perpetrator,  or  each  a  dUposittcw^^O 
pervert  public  justice  dispensed  in  the  eonrts,  a^  creates  a 
:vi^lent  pr^aiitnpliqn  ^Eri^.to'.tf»tt^tiJHw,«IMlWo8t)ii}  fhe 
^i^cg%:  be^n^  ijl.tlif!  W*^c»tlimTi9f4W»>twl.*' —r;.  !j  i:  '<-,    d 

■  :  f  046..  The  qi^f^titw  o^&ai^  |»»rpyfl?,«s|ivl»a*Wldt<«^)fyoa 
9.  diropt  proqeetlingi  4BWwt.,(bfl  ewa0ei|<.,,Aiid  4fidcHs^4:bg 
(VMroe;Of,,tba  .witiu«»'4iv>.1>fan.ffit«(>liKMI'W';ti)m  w^y*[(j(| 
nforjia  no,  infamy;,  iotpioictiQaUy.^Mifwiyi  W«  t^e-fprfeifo 
Hte  ^nd^tfee  <iy,^c(mB)io*  law,*'wqi«8^  Oiejthflc.  frpm-tb^ 
ineie  ciirap,^  iH^f.^TOW-.ttw  ?*f4wt  Of.gj»ilty,  Mr-  fippnilttw 
panishnteati^qr  ftpTt  .thA-JD&Dvoua  na^ie^i^  th9.piijwuBbfflf)D%^ 
iHit  trpio  ^H^' final  .}aflgin«itt  <4f  tbei canrt^  .i-Uayiijti^gnwMt 

■end^iecL,  ^e  peisan  indictiadyOrewD.coAvietedi  j».«onit>eli^ 
lQteiiti^.6.,  ,^t,,t*wi08(i,tb«  }iKli«ewi>wBtrweoj(»flaBd,:Jiiw 
b^  08  ruucb- 1^ . .be vacated, «n  afWE^tof.iWWt)  BtJUJt  isfstijil* 
fi^Rt  Dfitjl  ;^y«i«ed,?;  i£ -)KO«ofui3ed  .by  a  tnt)t|nal..hfkTfA9 


*  In  Mawachugetta  it  was  held,  that  a  coanc&m  of  nalicioDsly  obatruct- 
ii^  the  passage  of, can  on  a  r^lroad  do^  not  ^isqu^ifv:  a^  Mgtu^ftJ., 

observed;  "It 'ig.  aaia  in  tte  (eit-boots,  that  petsons  convicted  of  treasoil, 
fliJonj,  OT  tVciiJn^n/aM,  are'iiic6iipc«ent-<obeitititeBaeil  'ftoVthfe  dtfeiiCB 
h«letTiBiidtb(r«f  thficCtlMej  aUd  w6»a#h«refittd,'UliMB  oiM^tibn  ftlP 
«nr-o0>OT:«tfenne.TmA«i9'thsicM)not:io6atnp4tra*i4o  teiti^"  lOo/taiDm 
wealth  V.  Dame,  8  Cnah.'  SSI. 

•  Ante,  §641;  WeHsF.M»rt«i,-e^B^,20;-*^lcj^T»8,  5  CalWo.  " 
■  Free  B.  The  State,  1  McMuUan,  491,    .And  i^e,  United  ^tes  v.  Jou- 
nce, 2  Brock.  9fi.  .      i    -  ■         .  ,  ^  '         .    .        '  , 

'  Eexv.Cro3hy,.3Salk,, 6,30,  690;  .Rexp.  Warden 'of;jho  I'leat.'ia  Mqd. 
837,  311  j.  People  e.  Whipple,  9  ctow^  707  ;  Pjcndock  r-  ilpckindeii,  willpa, 
655;2'lVilfl.  18;  The  Stale  b.  Kea^^ney,  1  Hawks,  5?/51,i  Ilef  ^  Jeffrey,  1 
i;,each, 'ith  ed.  113,  note.        ,     '   ,     ,    .  ,,  ,' "        ';.'    ,  ,  '-!.,',')  » 

■'  The  State  u.  VijentiDe,.?  Ired.  225;.fekinnerii,  ter^t, 'i'AilJja..  5^^ 
fit«h  V.  Smalbrook,  T.  Raym.  32 ;  Lee"  p.  Gapsel.^Cflwp.  1,  Loilt,  874  ■  "Rex 
tt.Castcll  Careini'on,  8  East,' 77.  '  ,      ., '"     „.   ,' ,    .  '  ,,  ". .  .  '."!,'",'  ',.,   '.  ,, 

I  ^  tlnilcd  Stateaii-  DkkiDsoD,'2  TilcLean,  325;  Jackson  ii.  Oshoro,  2  Wend. 
655;  People  D.  Whipple,  9  dow.  707';  Barber  n.  Gingell,  3  Es^  GO."',"  ' ''.I" 

■','  Comiponw'ealthV.  Keitb,  8  Met-p^l.,  "  "     '' , 

■■  ■  'tsoftJ ■■•■_-    '■•■"- V, ;:,:,, ■  :.:,,■;" 
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jltfiadibtite;^  ftV'ekelnde  the '  deferidfliit  frotn  Min^  a  wit^ 
■0*88. 

-  ^  647^  'WbeMiertiMja^rnentofafoitiign  tribunal, ttie same 
as  of  a  doniestio'OHe,'dl3qUEllifi«  from  bMng  a  vtntness,  iaa 
question  on  which  there  are  conflicting  opinions.  The  view 
bwKstt^tkined  by-Knton,  probably^by  atithority  als6,  is,tlfat  it 
4i4*s-n(rt  }•  foflaws  do  not  have  exfraterritorial  force.'  Pe^ 
hafiti  ht  tbe'pmvfeiimis  of  the  United  States  constitution  con- 
cerning the  effect  of  judgments  as  between  the  States,  some 
grtiatld  mtfy  exist  for  treating  oop  sister  States  as  not  foreign 
wtfhiH  this  rule.  Practically  we  have  three  variant  doctrines 
Id  otir  ««irts,'-^fitst,  ttt  give  therecord  of  &  fconviction  ift- 
ftnotheir  State  the  same  ef^  as  if  the  conviction  were  in  our 
iW)  ;*  secoadly,  to  reject  it  altt^thet ;  •  thirdly,  to  admit  it 
to  impair  I4te  fvedibttity,  not  the  competency,  of  the  witness.* 
?%«"  legislation  of  some  Of  the  States  has  removed  the  im- 
fiediment  of  infamy  Altogether  as  a  ground  for  excInsiMi,  and 
allowed  evidence  of  it  merely  to  discredit  the  witness  before 
the  jury. 

'■  §  GiB.  There  are  some  other  consequences  flowing  inci- 
gefitally  from  the  judgipent.  against  the  defendant,  but  they 
ax^.oot  of  nrnvh  iaportaaee^  For  example,  a  person  info^ 
EiiotM,  as  before  deaetibed,^  cannot  be  a  juror,  if  indeed  tbe' 


"'•■■Corfcev. Maxwell,  2  Stark.  les. 

*  I  GreenI,  Tlv- §  8?6.      ■     ,  ^ 
''.'Ante.  S  576 ;  Wti'eatoD  International  Law 

'*  T&e  StaUn.  Chandler,  3  dawks,  393;  CI 
'  •  -Vhl  D.  CommonweltlUi,  G  Grat.  TM ;  Cam] 

•  CominoDwealth  v-  Knapp,  9  I^ek.  496; 
ifa^  ttt.  ^'!(fonh  Carolina  case  bdds,  ih 
t^roes-cxaminalloii,  'wlietlier  he  has  not  commit 
Ae  object  beinx  to  dispredit  him.  Battle,  J 
idminiBlefing  Justice  among  tbeir  suifor;,  will 
of  anoliier'Sttite  or  coontry,  bo  far  aa  to  prole 
whether  he  had  not  violated  them."    The  Stal 

'  Ante,  §  64J,  615. 
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disqnalification  of  inEamy  does  not  extend  fortbei  in  the  case 
of  jarora  than  of  witnessee.^  Bat  thia  qnestion  does  not  oHea 
arise  among  as,  owing  to  our  method  of  selecting  jaron. 
So,  when  a  defendant  has  pleaded  guilty  to  an  utdictment,  tbe 
record  is  liable  to  be  prodnoed  against  him  in  any  civil  enit 
wherein  he  ia  charged  with  the  same  act :  because  it  cootsini 
his  solemn  admtsBioo  of  tlie  trath  6f  tne  matter.'  And  stat- 
utes in  some  States  have  created  still  other  incapaddes,  co<h 
sequent  on  conviction  <jther  for  crinlie  generally,  or  for  sodk 
particular  crime.' 


'  1  Co.IJt.8  6;  SHiloP.  C.  tl5;  1  Donoomb  TriaU  per  P«ii,  l«. 
»  Reg.  B.  Tonuine  Moraau,  12  Jur.  fJ2fi,  17  I*w  J,  ir.s.-Q.  8.1871 1 
GreeaLEv.  f  32ra;  Biahop  Mar.  &  Dlv.  $  il»,  note. 
'  fi&rksr  V.  People,  3  Cov.  ise.  -  ^ 
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SiCT.  Ut-Wl.    Introdaotoiy  StstemeDt 

•tSa-eW.    G«n«r«nn9»» of  IheBntoi.      ._  .       ' 

ees-eesi.    Localltj  om  vhioh  it  Extendi. 

.       ,  .    es^-BMo.    Jo«')Mt'(^Bte«e^  ■■■■..■,■■■     ' 

''  6&T,  G6B.'   Hot  binda  DeAnduita  ud  OoreniiiieBt.  . 

'  '■'    ■    "    .tMo^l/.    V^eti'lheJNpftrdr  AltMlies  to  ttia  Defendant. 

e71-eTT.'   Tke  ^ka  ■>  coneeni  h!i  Vilrer  of  Blf^ti.  -  ' 

BTB-«7Ba.    Th«  like  MCODcenn lite  I"!*)!! 
flSO-SBI.    Wben  the  Oflbnom  it  Qm  ume. 

ess.    IbBOoeUMotAulr^bUaaamt.  ,  ..       -i 

\  649.  Wb  come  now  to  the  consideration  of  a  conse- 
quence which  may  be  said  to  flow,  by  operation  of  law, 
rather  from  the  proceedings  than  from  the  final  judgment  of 
the  court.  It  is  a  principle  prevailing  in  probably  every  sys- 
tem of  jnrispmdence,  certainly  in  ours,  that,  when  a  matter 
has  fairly  passed  to  final  adjudication,  it  cannot  be  litigated 
in  any  &esh  suit  between  the  same  parties.^  But  according 
to  the  general  doctrine,  this  rule  does  not  prevent  a  rehearing 
of  the  cause  in  proper  circumstances.  In  the  criminal  law, 
however,  the  general  right  to  a  rehearing  is  restrained  by 
another  principle,  embodied  in  the  common  law  maxim, 
"  tiiat,"  as  Blaclcstone  expresses  it,  "  no  man  is  to  be  brought 
Ihto  jeopardy  of  his  life  more  than  once  for  the  same  of- 
fence." ' 

§  650.  Whether,  however,  the  adjndications  of  the  English 
courts,  as  distiDgniehed  from  the  observations  of  judges  on 
the  bench,  sustain  the  maxim  just  quoted,  in  its  full  extent. 


>  Broom  Jj^g.  Max.  Sd  ed.  241  et  wq.  *  4  BL  Com.  S3S. 
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may  be  doubted.'  la  this  coaab^r,  wa  have  taken,  tbe  masji^ 
itself  for  qur  ruJ£,  supt^eding  thereby  the  cppiippu  lav  as 
decided,  if  really  the  c^ecided  comioQa  Javdiffen  from  it;,  the 
copB^tution.^  th«. United  States  p^vidipg^. — that  "  qp  penon 
shall  be  .  .  •  •  subjeot,  for  the  same  offeooe^  to  be>  twice  _pat 
ill  jeopardy  of  life  or  limb."  ^  Thc^q^  tbis  provision  biads 
only  the  United  States,  not  extending  to  the  aey^rp/i  States,.-:*? 
a  qpestion  on  which  difierence  of  judical  ppioion  fonneriy 
existed,' — yet  the  coDstitution  of  nearty  eyery  parttcalar 
State  has  the  same  provision ;  and  tbe  coorts  of  all  the  States 
receive  ft  fa  expresHve  of  the  true  commqo  law  iqle. '  -  .  : 

§  651.  J  adge»  .^pear  to  have  sometimesiieg^ed  iiii{^  pour- 
stitational  prQvisi^  as  merely  affirfning  tbe  conunoQlaiv;  t« 
which,  therefore,  they  have  looked  to  a9cert«i|i  its  interpreta- 
tion and  true  application.'  But  the  thougfalfal  reader,  who 
has  considered  what  has  already  been  advanced  in  tbia 
volume  concerning  legal  principles,*  cannot  fail  to  notice 
tfiat  the  English  maxim  is  necessarily  no  more  than  the 
expression,  by.  individuid  judges,  or  text  wuter8,.of  whftttbey 
suppose  to  be  unch  a  principle,  and  tbal^if  the  law  asdecifled 
in  the  cases  %honld  be  found  dilTeriag  from  the  maxiiU)  it,  and 
not  the. maxim,  must  govern  the  English  courts.  In  this 
country,  however,  we  have  put  the  maxim  forefnoet,  and  left 
it  to  work  out  its  own  consequences  :*  the  case  can  hardly  be 


^  U.  S;  CtaBi  amendm.  KTt' A. ' 

*  ThM  it  does  bind  Ao'  Slate,  «M  Th6  State  v.  Uoor.'WAfcr,  IfiMbu 
lS4.;P«ople  v.aoodwiii,tSJalHis.iei,  KU;  CoBuiUMwtami  f.  fvttbMCsiM 
^k.  G21.  That  it  docs  ngt  hiiui  the  States,  kb  Uaitiid  :atatef  ,n  Kmo,.  % 
McLean,  4!9,  437,'  438  \  United  States  v.  Gibert,  i  Sumner,  IS,  48.  51,  5St, 
2S;  Jackaon  r.  Wood,  3  Cow.  819,  820,  note ;  LiTingstou  n.  The  U^or  of 
Sew  ToA,  8  Tfend.  88,  100;  Colt  cEreflilSGoim.  343^,  Baker  in  People,' 
a.CoK.  686,  T01;'F*xi»:  Obio,  l>ao<r.'U.-S.4ia. 

'  See  United  Stateg  v.  Gibert,  S  Sumaer,  19,  38 ;  Commonwealtli  e.  Cook, 
6  S.  &  E.  BTT;  Common'Vrealth  i>.  Olds,  5  Litt.  137. 

*  Se«  ante,  S  24,  i6,  t»,  SS7,  mtf),  336,.  3^9,  note. 

*  See  The  State  tr.  Norr^  2  Yei^.  24. 
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SiSa^te  cdm'e' Wiihiri' a'e  ^Qle,'*''fh'a<;'wbidB  of  established 
I^Wl  th^tlih^  t&ke,  iii  ti'bew  laW,  tUe  eignificatiba  they  bore 
Wfthe  tJia.''  Still  the  Ametican  cba'rtsare'notqtiite  agreed  as 
fo'ffiawfeigfct,  oritKS  subject,  tto  ^e  given  the'  Eddish  deciir- 
iBUa ;'  IKfe^  EligHbK'decisfonS  are  thethselvba  in^'sOmd  respeeta 
Inh^rmbtiioiia;'  arid'the  American, therefore,  are  in^tjtl  greater 
BfeccftfA."'  Wii'  itiust'  traTel  Over  this  uneven  Way  as  weH  &i 
'vh'CAti,  ia  a' dttetetion  IndJcatiiig  what  doctriiifea  appear  ttj 
iri'be^t-rtatainea  ty  principle.  '   '    \ 

§652.''IP6e"fltibjeet  dl*i<!es  ttaelf  as  followa:  1.  General 
Views  of  the  Rale ;  11.  When  the  Jeopardy  Attaphes.tq  the 
Btiftfiaant ;  ■  IIL  The  like  as  cohcern^  his  Waiver  of  Rigltts ; 
IV;  The  Hke  as  concerns  hiS  Fteud  ;  V.  "When  the  Offences 
tfftthe  sahic;  Vt  "The  Tioctntieof  Autrefois  attaint. 


.  ■ ,  I.    Gewral  Vteys  of  the  iEwie. 

"i'JeSSo.  tJnder  this  snb-tiUe,  the  following  particulars  re- 
pilHe  lib&ce;  Firstj'llie  locality  over  whjch  this  rule  of  con-i 
fi3fnt5oildllkM7ex,tetid^J  Secondly;  The  offences  to  which  it  is 
gJiWi^';  Thirdly,  How  it  bltids' the  defendant  and  the  gov- 
ermnent  sev'ftraffy.  ■ 

'  §  653.  First  J%e  LocaUty  over  vohick  it  Extends.  The 
cOQsequence  follows  from  familiar  principles,*  that  the  consti- 
tatiooal  provision  under  consideratieo-baA'iiiOrjSxtiiatenitari&l 
fiOBaee  lOa.lheioilB.iiasd^it^i&Dnot'tpfevGiita'fcHre^ttgoVeifa- 
fiwnf  fnttn  pmntmAng  for  crime:  aftersoh  who  hfa«  been'triec{ 
Ibr'the  ramie  crime  here;  oh  the  olJier  hapd, It  cannot  exempt 
fiom  prpseciltion'  here  one  who  has  been  tr^ed  abroad.  Ordi* 
q^yith^:  ot^U'.fuIej.tbaimettarpnottobedealt/witticrimi' 
nally  here  for  what  tlMgr.'doioa'lCocei^n'tcinttiry^'Waald  bw 
.i;-t  ■i.i-.'.r-r.i.  •.■■':■)■■■■.•■  .  ■■    ■■:■■'-    ■■ -^  ■  -•;•-"■/     '' 

-'■'■''■'Ante,5'?i)ift.  V    '  --    '      ■  ■',  "  '■  ! 
•  Ant^,  S  in  efieq.  ■    •    '        '  ■    \  "  '■ 
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§  654'  THE- ooBSBgeamuM  ■og  cbhie.       f  :-£BaqK^n:.' 

any  indictmenf,  in  sncha  .case,' in' more:  tirai  one  locali^>. 
Yet  there  are  circumstances  in  which  '«'p«i^diUar'WiNMig&iL 
act  may  be  a  violation  of  the  laws  of  both  our  and  another 
o<^nntry;.  aa,  foreismiple,  wbcrfftim  par^U  ohe^tf  oar  tdti- 
Zeds,  and  burlaw  Is  extended 'over  luM^*  while  the  kfr  of'Uia 
(rface  contaitis  the  feartie  inhibilSon.  '  Bai!  tboa^  sBchacast] 
is  not  within  the  letter  of  oat  KOBBtitntiods,  yet;  on  ^oernl 
principles  of  iwternatiodal  jorisptddehce,  if  a-Valid  Mntenoet 
df  Boqoittal  or  convictkHi  were  "  proiicniDcaAindertkc<in«] 
Aicipal  law  of  the  Statd  ^i'bete'thti  stipposed  icdme  :vd8*coitt^ 
mitted,  or  to  which  't&e  (mppOBied  cift^ndcr  bwed  allegiiiBoe)!! 
itwouldi  as  Mf.  Wfaeatoh  obserres,  *^  b«  an  efiecttial  bar  to  ^ 
prosecatlon  in  aiiy  other  St4td^  If  ptanofanieed  ia  «fiy'athMl 
foreign  State  than  that  where  the  offenoe  ifl-^eged  to  bava  * 
beencommftted,  of  tO'-vrhioh  die  party  owed '«llegiBDce,"the 
sentence  woald  b« -a.  iioUity.***  ■    ■  \      ■■ 

§  654.  "  Robbery  on  the  seas  is  considered  as  an  ofleeiae 
within  the  criminal  juriadiotion  of  all  nations.  It  is  against 
All,  and  putli^hed  by  all;  and  there  can -be  i^  doubtv  ih'at  the 
plea  of  ttulrefbit  ae^itit  would  be  good  f n  any  aviliBcd  StsA^ 
tbongh  resting  oti  «'pV6Be'catloti  Institated  iri-t^cobrts  Of 
any  other'diviliKed'State."-*'  'Tb^'MftBon  of  thfs  pro^Kwitioii 
i«  (be  same  which  'Bupi^drtHtbaenttre'ctiTniDOn'  lawdoetoiiie 
otmtrejbii  convict  and  miSrefoiii  aequit.  If  one  judioiej'tadbn^ 
hal  has  broQght  a  person  into  legid  Jeopardy  of  convletioo  fdr 
an  alleged  Crime,  no  other  one  will- afterward  eatertaio  the 
matter.  And,'while  tbe  counts  of  tbd  eeveral  natioiia  tak* 
cognizance  mdiuaDy  each  of  what  the  other  does,  the!  c&v 
must  be  tbe  »ame  in  whatever  coantry  tfee  jeopaMy  anies} 
provided;  oF  course,  it' is  real  jeopardy,  for  the:  idetttio^ 


■  '  Ant«;j§  6TB"6M.  -■....:..         ,   „    .,..,,,.■        ,.. 

*  Wheaton  iDternfttional  Law,  6th  ed.  184.  See,  ae  between  our  Stataa, 
And  u  creating  Knne  donbt  sbmit  tins  doctrine,  TIm  State  (\AdAaii,li  Alft. 
486;  Tbe  State  v.  Brown,  1  Ha}-w.  100  j, The  State  v.  Seay,  3  Stew.  129, 
lEB;  People  0.  Burke,  11  Wend.  12!*;  ante,  §613  a.    '^    ' 

*  JohnioD,  J.,.iQ  United  Stales  v.  The  FirateA,  t  Wbeoti'  lU,  197. 
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cBui  <EE^.j        , sxj.  SB(NNB: traeawmsoK.  ■■::         -    §  QQd)i^ 

o^bce,'viEnredtfattttnr<tawsview«dt(:ii6t  vieffe^.imflnlyAS  I^^ 
ia  mnafermiadrinrqoa.   '.■■.''.  ■•  «-x  .   .  ; 

i'f-6S5c  Kibiki  tiiupic9uiilli7<r«lorQ,:QM9pH(%te^,.qp««ti9M. 
ariie;  i  'Ad  aitt  ftotnnliUcd  i«iiih»n:ititw/*erriterJal  Tlimite  pf.  a. 
State  aammUimes  fbufid  io.:be  DOotrary  to, a  stAtmteof  1^ 
Xinted'  States-j  aluo 'CoOtewy  to  the  lawy  ststnljMy-  or  ctfpM 
Dum,  of  fhb  State..  And, the  .q^utaitioa  eem/^ii  wh«tl>^  «• 
proBcebtiiHliiB  Ae  oonrtoqf  oeeofithe  ^vfientnetts  viW  b^, 
{voecodiogsagsiiMt  tb<)  .^ffitid«nt  ibr  t^d^anpp  Bc^ia  the  tri^ 
Bpoab  of.-tlit  btbnw  ThisI  que«^too  (jtvidas  itwjf.into  tw?, 
qnfstioii3^'->'fiM,  whether,  t(  tile  Ibiks  ao/ttand  apparepjtlyi  - 
boih.lawB  are'Y»lidj.or.'«jhefthei  tto^wer  oE.th*  oua  gqverDA 
ment,  vtaob  iA  tht  partirakt:  thing. may  be,  aBp«iK»,.st^r-, 
sed^tiiabaf  ith&otbeb'i  E^eobd|y,f«uw»iag  jKHth.laws  tp  bei 
valid,  whether  a  prosecntron  in  the  fttmit^^of  ofoft  ol  the  g9v^ 
ernments  bara  a  prosecution  for  the  aame  act  in  those  of  the 
olbw. . 

/|  656  (ti  Tie  fonaer  branoh  of  tb^  inqiHiy  is  coneidered  ia 
ptiisr  cnnte(H)i»|i  Y^  tho  dbsbrwatif^n  may  heine  be. made, 
UaCithe  qarfeation'  aeedis.'tO' vary  wMfa^tbe  .pertJcnlax,  qlfenqei 
and.wi^  t^o  Un^age-oaploytid  in  tba  cd[Mltn,tion .and  st^ 
atesof'the  United  iStat«t)«one«tTiing.it ,  A^'tp.ttiQ  ixpxaiain^ 
brdncb,  assnmhig  Cfte  possibility  of  bolt). lawft  bejng  validg  tha 
ddctnoe-bestfiaBtaiMe^'i')  reasoa'W,  i\ia.^  .the  couita.of  eitlier 
gavoromnaiwiU  give  pcaotioal  effect  to  a  judgmenti  of  acquit^ 
UA  nr  coDvictioD  in  tbosQ  ^flb^'O^er  ,gqy«rim>ent,  thougl} 
«nd:>bintad  b;  -ovt-conBtitali^ilel  |ti;{>v|iaiDp.,tQ,.da  so..  The 
twe^'ta.^dwr.wonis,  wemaon.pwH^file  to.&(jnd.ti)e  ^me  af 
t^Ooiof  anqaittal  br^oonvictioif  ijia  |oreign.«oinitry,  ajreadjf 
mentioned.'  Of  coarse  also,  if  a  statute  by  express  words  or 
by  necessary  implication  should  point  in  a  difTereiit  direction, 
our  tribunals  woald  be  bound  to  follow ;  becaufie  the  prln- 


•  Ante..?  «3;  ToLILfasHM^M. 
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efple  here  IttdkAtetf  ^sbn'e  ^iixftaaibn  Id\ir4a9  SUt^ouiM- 
to-b©«v«ridatidJbj'Wl^Aitl*e^rt;"  '""'1  "^''"    t-'i'"!^"* 

^  655  fr.  Zjookiag  at  the  matter  in  the  light  of  adjaditatioD,    - 

1i4»  fib^,  .UifiC  ttK  ^«m«  ^ct^  —  H  Kir  I  iiit?t!tih^,- df '  c<)fa^^^ 
}ng  the  <xrin;'i-tn&y  be '  TAade  ah  af[eiik6  agaihdtr'fJ^lfW 
United  Slates  infl  a  parfirtriaf  Slat^^i  afia,  thctngh'tb&^^ 
vMona  rfthetWfedSfeteg  eonifltotron  would*H6t^^'?iiii*flj 
from  being  porsne'd  tiy  the  courts  ofho'tb;'gbvetnV^ilt^"M 
aft  offence  (^InefhOtti,"  'yetthfe  hettet  ap'imiaMiiik'^Sw 
■  the  Ofte  jd8t  proposed,''  thait;  after  the  tHbtidifls  oftUe  ''i>m 
^vernment  have  dfealt/With  ah'Oflfehder/those  of'feiti'<^m# 
w^  dfclite  pttrtecfttioir,*        ■    -;■    '        '   'i:i'-    ■'-     '."     ■" 

^  656.  Secondly.  The  Offences  to  whick  thii  Bufk  fif  A»- 
tl^tioitahZiaa' is  applied.  '-  The  Veader  lias  observed  Ih  What 
words  thta  eonstftutlonal  ptovisioii  la'expressed  ;  namely^tH^^ 
theoffbider  flhrft  not  be  twice  put  in  jbopardyof  "'/^t.  W 
fimfr."'  'Thecoristttrctibo  of  ■ix>hich  tvords  is, 'ttiaV  (fffjp^i^ 
thertili  ixtemls  to  hHfetohiefliHtit  to  ihisdrtneaii(ifet*'"^f 
practically' and 'wisely,  thdcfaurt^  have  applidd  it  tii'dils^^ 
nreancfrs-BlBo;'*  bnt  not-fo  at^tibiid  giii  ]!affl,')iA'd  to^^Ittl:'^,^ 
for  ttre  tecOTety  of  penalties,'"  iftotbelh^  criCiiinp]  pt'ofc^d" 

_ — '    .  '■ r   ~— '■:  r'  .t'.-f. ''.M"iriq  Pi 

.  >  Ante,  §  ei3 ;  Moore  v.  lUiiuHB,  14  How.  V.  S.  18.    See  Fm  n.  Ohio,  S 
How.  B.  S.  ««.  - -       

*  Ante,  g  B63  ;  Fox  v.  Ohio,  6  How.  U.  S.  410.  ^  ^   ^ 

*  A»»e,i|«5»«.'  T    ■..■.■■-■■■  -      ■'"■■'•[■_■'       ""''^ 

*  See  Commonwealth  v.  Fuller,  S  Met  BIS;  fikHBltf  tf.  PM^e,  I'Ddtfe^ 
Hich.  S07,  21S;  Hoiuton  v.  Moore,  B  Wheat  1,  ,31,  35;  PN^e'^:%^ 
Sfaiei4ff;ifaAei',<9».''Bat«ee'nie  itate  v.'Pttffian,  1  ^l«v.  ^3-, '^n^t^ 
r.iCom«(m»batA,&  Leigh,  707;  tgintiy'-v,'VK>^,'S'Seii.Z9S;'mi',3mi' 
Fo»'«.  OUo,'6H(mtJ.S.*M,480i  mrfs,  S«lSii.i-    •■  ^■'■■-'  ■    '  ■'^"'""■n 

*  People  V.  Goodwin,  18  Johns.  187,  301 ;  United  States o.'^^ibeT^^aUle^ 
ner,  19,  45.    And  see  The  State  c.  Spear,  6  Mimo.  644.       ^"''5    ''"'' 

*  ComnuMwoalth  k.  Olds,  5  Litt  137;  McOablef  tiE>^'.6Ut6,' jj#^&^ 
138.    See  Campbell  f.  The  State,  II  Ga.  tt*. '"    *  •■'  •'''-'  ■""  '  '■"■''^  ' 

'  Prud^&^S^ihnip,  lBoot,93;  Halliard  i>.irKkob,S  Boot,  176;  Han- 
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COfbr,  XLTO.]  JSO.BSfQVB,  ifSOSH^nOK. .  ,  f  6S7 

ijDjg&^  There  t9,..boTCeveT,,aa  apparent.  iBoJjBtttioD  -^f  some 
QQUTta  to  hold  the  dfif^ijofi  efxoi^heA,  moie  strictly  jn  feloniea, 
especially  when  puni8bf)ih)e  ,wifh  .dfl^b,^:tbftii,,'W..  Oiieide!'' 
meaaom.* 

, '  §[  656,  a.  l^  .the  eail;',  pArt  of  this-  yokuDe  wQ  saw,  .that  U19 
B{^pe  .g^eral  .lule^  ot  iaterpretation  apply  ^Uke  to  statutes 
a^d  to.floasUt'UtioDa.'  We  saw  also,  tb^t  statutes  ate.  to  be 
UbentUy.  iDterpreted  Ja  ^yoE  of  persons  cbaigad  with  orinie.^ 
tb^B  letter  principle  enables  defeztdants  to  aytul  theraeelvea 
q(,  piovi^ioQs,  not  reaching  in  exact  wctrds  .tp  tlieir  caeee,  if 
ttieir  oases  fall  fnUy  within  .the  reasons,  of  the  provisioosj 
^iffi,  ip  this  viewi  we.caopiot  well  seeho^  t)i^.Qourt8.  should 
decline  to  apply  this  coDstitutional  fijiajan^  ia  muidie' 
meanor. 

.  ^  657.  Thirdly,  Mm  it  Hnd$  ih*  DefepdaiU  and  the  Gojj- 
enmerU,  teveraily.  This  provision  of  law  wa»  adopted  for 
the  benefit  of  defendants,  who  are  therefore  at  libeftj  towaivfr 
tlKir  rights  under  it  The  doctrine,  that  a  man .  may  waive 
tl't^gal  p^vilege,  ia  familiar  in  every  department  of  our  jari»- 
fHmdence^  For  example,  when,  a  statute  duxcts  in  what 
county  he  shall  be  ened,  he  may  still,  if  sued  on  a  private  de* 
mand  in  the  wrong  county,  answer  there  to  the  action  on  it» 
merits ;  and,  by  bo  answering,  be  retinqnishes  his  opportunity 
toobject'  -  And,  in  like  manner,  a  privilege  secured  by  con- 


niball  o.  Spftldlng,  1  Root,  86 ;  United  States  n.  Halbent«dt,  GHpta,  X6I ;: 
lAwjer  t>.  SniitK  1  Deaio.  ^01- ' 

»  Mte,§*3, 

■  Fepp^  V.  Olcdtt,  3  JohM.  Cas.  401 ;  ComnonwMlth.n.  Code,  8  S.  ft  B.- 
(77  i  WiUianw  If.  ComBionireallli,  3  Orat  &GT,coiiDpu«d  wkk  Djr«  d,  Coai- 
moDwealtb,  7  Gnt.  662;  .p,Dited  State*  v,  Monu,-I  Cart.  C.  C.  a>.   Aadi 

•  Aiite,§G6  d.       ;         .  V 
Aj^a^,filU,  19^aetB«qr      .  '  . 

*  Brown  V.  Webber, S  Cutb. ^..   .  i      .    .-      "  ■ 

■h  .-.:,  :      (666]  .    . 
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•titational  f^tA.nbj  taaybe-.««iTed.4>  'Jlhutnctiolik'oJftliiB,  in 
nspect  to  the'inaMBT  DOwm  ducBtoioo)  will  beseai  uadei 

Af sabaaqbeat  mb-titls^  '    ■•    ■■ 

,;  §668.  BotiV^ithonttfae-eBdaEnti  ofitfie  par^  dpon  whbm 
tiife  jeopardy  bafl  sttaohad,  no  step 'in  tbe.proaeadtii^'BgatiiBt 
bim  can  be  taken  boctwutd.  I^dirangh  niiBdii*sotion  of  tiia 
jaidgB  in  matlec  of  law,  or  nddtake  of  tbe  jury,  or  ttfeRiefasal 
to  iriiey  the  iutmctions  ofithe<c(nirt,or  snyiotharfike'oa'oBe^ 
a  Teidiot  (tf  acquittal  it-  imptoperly  rendeiH],  it  d^n  ntiver  &£■ 
ieTwaidfOn  tbo  apfflietftion  of  tbeproBeootoriln  ofay  foMn  ^f 
ptOcaediogTbe'^t'aHlde  a«da  new-Mai  giaated.*  This  doc- 
tiiae  applies '  as  veU  in  .middeimeaiior  »i  in'feldny.*  -  tt  doet 

'  BHhop  Mar.  &  JXv.  g  783 ;  ante,  g  SS3 ;  The  Slate  k.  Gorner,  S7  Haine, 
166. 
.  'Po*,8'.6F7?..e*leq.-.  !  ....      ■       '.      ■ 

*  Bex  0.  Paed,  4  Bur.  2257  ;  Bex  v.  Silverton,  1  Wik  298;  AnoiiTitMMU, 
Ivafi^45l;  Bex  u^  J^wirick,  1.  Sid.  108 ;  Bex  «.  JadMODf  1  Lev.  IM ;  Bex 
II.  MaoD,  4M.  fcS.  8^7;  Bex  u.  Brice,  1  Chit  352;. People  o.  Mathar,'^ 
Wend.  229,  263,  S66,  In  which  case,  at  id  oan  or  two  others,  a  ^leiy,  ghowa 
in  oQier  cwea  to  I>e  vttfiout  fbundi^on,  ia  nuied,  whether  a  new  trial  msf 
tiot  be  granted  the  Slatfe,  whert  the  ^nittaJ  is  thnmgh  bisdirection  of 
Uir-jiidg«  ia  mauisrof  Jav;  Sbttght^ft  TheStCte^-e  Hbttpb.'tlfr;-Com- 
fooawealth  n.  Cinamivg^  8  Quah.  91:);  The  State  n,£ittk,  3  T;flei,47tt 
^e  State  f,  Jone^,  7  qa.  4S3 ;  TheSt»tau.Pfrk,&BUck£  &3S;  XheStott 
V.  Johnson,  8  Blachf.  533 ;  The  State  v.  Davis,  4  Blachf.  345 ;  The  State  n. 
ReldB,  Mart.  &  Yerg.  (rft ;  EBtnoa  v.  The  State,  i  Swan,  Tenn.  14  ;  The 
State  D.  laylin;  1  Hawks,  4((S;  The  State  e.  Martin,  3  Hawks,  381 ;  The 
State  0.  KiBMise,  BpeucMP,  IIS^  The'  State  v.  "Wright,  S  Btcr.  4S1 ;  The 
Stale  v.  Hand,  1  En'g.  169;  The  State  v.  Denton,  1  Hag.  259  ;  The  State  v. 
Spear,  e  Miisa  644 ;  Bex  n.  Jones,  8  Mod.  201,  20S ;  Beg.  v.  Challicombe, 
6  Jnr.  481  ;  Bex  «.  CtAen,  1  Stark.  «16  ;  Sex  v.  Bntttm,  S  B.  ft  Ad.  CS,  8 
Sm*.&iLi7;  B«K-1^  Ww)d>*ortb,  1  B.  &  AU.  68,  S  Chtt  18«;  Aitoiif- 
moni,  Lorn,  451 ;  Bex  v.  ReToeU,  6  East,  315,  2  Smith,  406';  The  fitMe  tr. 
Bitey,  S  Bfev.  444;  Ilie<-9lMe  «.:BaTm,3T(ixB9, 118;  TM  State  c.  De 
Hart,  2  HalsL  172;  The  State  v.  Wright,  3  Const  517  ;  The  State  t>. 
McKee,  1  Bailej,  651 ;  The  State  o.  Brown,  16  Omni  54 ;  "Sbi  Sbite'  v. 
Aiidenoa,  3  ^Ic  H;!  Tsi  j'Du  State  v^  Be7nd<^  4  HayW.  110. 

'*  Bex  V.  DaVfa,  12  Mod.  9;  Bex  b. 'Bennett,  1  Btra.  101;  and  caaea 
jcitod  jn  the  last  note^ 
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DPt  BfiplyiiitaricUy'iii'^tenaljadtionsy  inntt  nLifimv;^!  yet  new 

tnaJhi:  ige.Jwt liMnymMriy-jgraaiedfito  pldintiffB:  in^Bneb  lan 
tione.'  But  tiie  law  seems  to  be,  tbab.ai-iMaritial,  nfl](<ba 
given  to  the  prosecutor  in  a  criminal  proceeding  where  a  civil 
right  ia'«i(ibiaad>f  -&i'!«a.oHtnr3n<briintikil'/QaHt[  bmi^^er, 
frma-whfoiitbe  jwne,  wiiiiib^e  prubadrntanda:^  is  HtfitoSdi 
fotnMr«o(|tuMtl;.and«witiK)utevid«i»evif^iubtbe'diiBcttDil 
id.tkn  apia(>it}utiBf)DQJs  fouod'by  Ae  jury  iBjfais>^vor;:ltet 
^WBdcDtjftaat'Btand'*'  A.foriiori  can  iierBrBifl«ah  indictduot 
b«t  aueteiiK^.  for.  tiwaMneofE^BiEe  &fter  an '^aqnittalnui'ttis 
|aeriA>>*  JiEetther.can  a  defaadantj  vdio  it^i  bBcai  diUy  eon* 
aoctedg.be  prgBeootcd  a  Mooad  tiuci?  Thej  dootrijnB  oi'  lUt) 
■eutiott  wU^i  be  Jarthcr  onlDldfld  mtdn  Anm  aajnegjuettt  buI^ 
tiUes.    -        - -  


IL  When  the  Jeopea-dy  Attaches  to  the  Defendant. 

§  668  a.  The  foregoing  views  are  not  in  eveiy  respect  soffit 
cieotly  minote  to  serve  the  practiHontr  in  all  his  windings 
through  the  labyrioths-of  this  .que^tiop,  jo^.preseuted  in,ca^ 
Actually  occurring  before  tlie  courtA. .  The^jivbjectis.iDherpqU 
]y  diffioult.  a^id  iDtficaie,mid  the  txeataumt  o£.it  \ft.  rendered 
ptill  more  diffioolt  by  tlie  ifndiiy  oonfiicta.of'  jodicial  opitlhnt 
found  in  the  reports.  Bbt  as  we  pursue  ouf  inqdiriea  we  shaft 
remember,  that  they' relate  to. constitutional  lai^in  the-Amer* 
ic^n  sense;  and  that)  thQitgh.thQpoartBn>9yi  h^ve.fiOfn^in)««9 
'iVAndered*  thp  eviu  pre«eat  f)ow«r  of  ttw  .coofiUtiUioa  has-iai 


.    >  UniW  SteleB.G..HdborslMk,  OU^o,  2«. . 

.  ■  Lftwj'wv.SiiiitlijiDenp.SOT;  Sted'fb.SiMeti«lBa9'|.(3;  EofcBMii 
8SEak.6il9pDdD0te.  . 

~  *  Reg.  V.  BnfwIl,.S  i;iUt  &.B.  MSf  38  Uw-J.  R.  s-H  C.  173,J8  Jiur. 
1033,  Zfi  Eng.  L.  &.£«.  33Q. 
*  Eoi  IV  I,«a„  a  Uoodf,  ft.  ,,  ,      ; 
'  *  Tbe  StAte  q^  Spaar,  6  )IiMa,«U4'.CanvMt  r.TblvState,  9  Xoig.^ab. 
..  \_  U^itgd  ,Sta(ee,ih  Ke^n,.!  Mc)feKp,,44p ;  ^liftSfrlp.-D., Lankan,  7  Conn. 
il4;  Mount  v.  The  Sbte,'ll  Ufuo,  !95;  The  State  v.  ISwnKll,  2  YngfiA..' 
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maiafid'Ovfer-ftbeiDtiand  still 'naminsi'  Oargntdet'thea,  ls''t)M 
jCOBstitatiaBj  «nd.tlte  dficd8MniKiDabnpy/4te  saMidiitstt  fdaeife 
of  giving.  li{|U  to  wfaati^Mi^a  ^oa^  iiwt^d'Of  lesdiog'  im  tfcnt^ 
aelvefl.  .  ^  .-,  \  ■■  -.r..  ■■■■  ■''     ;■  ■■       -...'■■:  ■.  ■.  ,,,-..m  ■■-.:'■ 

..  f,6fl8iw  'Th«r(ifMe<we'fiad'ltmoeflEa>]r<tO'iHgialhiftiav«»- 
ttigatioia  witkiiheintiiiiry,  stafuling  at  tl^ebeedof  >oni  pKM«t 

lEli^titleir-'Wbeii.dopB  the  jeopaildy  attaofa?  'If.ina  partlo 
illwE  paae  it  hM,  attacUed,  &dugh' ioi'E;!!  i^Btaat  otilj^l'Aiid'lihevi 
is  afterward  eaofi  a  lapse  in  the  proceedings  as  teqdiTM  v  stem 
jeopardy,  in  distinction  from  a  continuation  of  the  old  jeopardy, 
.to  prcbdacQ  a  coavictiooi  tb^  dflfepduit-hAS'  tbeif  by  obtfti^ed 
t^e  right  to  deinand  his  djocbBi^ ;  .and  JieiUur  eafi  tbe^^^prw- 
ceetUpgs  bec^ied  an  against  bfia  further,. por  newpropeisdr 
inga  against  him  be  instituted ;  because  lfQjCAnnAt.be  brought 
into  jeopardy  twice. 

§  659.  There  is  a  sense  in  wbich  a  person  is.in  jeopardy 
the  moment  he  incnrs  legal  gnilt;  since  be  is  then  liable  fo 
Ik  indicted.  Clearly,  however,  the  constitutional,  gqarajafif 
refers  not  to  the  jeopardy  .created  by  the  crime,  w:bicb  th»  d«^ 
fendant  oommits  biimaetf ;  but  :by  the  prosecutton^  wbicb  it 
carried  on  by  anoifheri  And'tbe  ta«te  cdtnmencing  of 'tM 
proceedings  does  not  pot  bim  in  jeopirdy,  While  thei'p  is  ^b 
jury,  who  alone  can  decide  the  question  of  guilt ,  The  jaw  is 
accordittgly  settled,  that,  after  a  man  is  arrested  and  discharged 
by  the  committing  magistrate';'  or  after  the-giaiid  jory  htife 
refused  to  find  dn  indiotmenf  againatbim ;'  or  after  he  isiii- 
dicted  and  has  even  pleaded  to  the  indictment,  which  is  'sti^ 
pending;*  or  after  any  other  proceedings,  pending  o)r  no^ 


■  Hanloni>.JeiuuM,ll'2T.  H.lfifll(  l&MmoBweaMl  tiiM5en,lrTKCu. 
1S8,  »e.  See  CoDUMBiralth  n  SltmU4l.Va.Qt8.2ilS;  0«BM«iMdth 
v.  BaUey,  I  V».  C»  M8.  ■        .  .    ■       "  . 

,    *  Cemmonwekldi  o.  HUler^  S  Ajhm.  fll.      '     :     - 

■  Commonirealtl)  D.Banhain.'nwidur^CMnkCu.  aia?  ConmonMMllb^ 
Drew,  S  CusIl  279  ;  F«opls-  v.  Fsber,  14  Wend.  «.    If  the  oMeu  pietadii^ 
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^Otwi.ito  :thef>tii^aiifl  tbentMi^^'W  btititlj'fU'the-Bkme'i^ 
Iw0fi  JhibIfe''.Uift  M(iv/4ndictHient,<'tii'«4I(Ai>wbiit'  hatrbeeA 
iJMrftMcn^iltiweJ  lAndyrwilljotit^Ji^ui*  W  U^^^^Mb  frelA 
prosecution,  the  attorney  for  the  State  may  noLpros.,  thatJii, 
discoDtinne,  an  indictment,  at  any  time  after  it  is  found,  pre- 
^mnA  Itri.'tManbidenfc.^wha^  -fMv'aeftmdarittl>tl?ing''p!'*>^^ed, 
ik9ii)Vt^  iDa^>aini[tevi!t<y%a:faAver8C!ija^  J8' Jtnf)aiKtt^''qnfl 
•«4!<wq  ip.lfylthe^caude^  '.'Tbqii''}i»!jeo|Hirdir<bV^ng;8'tfiW|)tt 
i«git«.«i)l^(iwlieD:4k  paotl- js  Ml-'  Until 'fvAj  the  jeopwa; 

i»)l|Qt  p«T&^*  -I  ■■-  ■■■■■•-■  -'I  '■!■  .1'  "■:  ■•  '■■  ■)■  ■'■;..■  ■-■■'■•■.'■  -'i 
t-iV-tt-V  ■■,:■■■  '..;■'■<;'  ■■■  I'-.H.,..  .[■..!■  .)'.;»-..■;■-..;■■'  ;■.■-■  > 
bi>^iTOfrd."Ilt'VAh«'*di^,4Hi?  jOVV^SsiiWMStfr^totti^^^^ 
■MQunil  Aoffl^tettitte'eoticei^'tlt^'dereridant;  and,"uhtiF  it  ^ 
■ibiwiilfelej  IWit-Htotlnj^psifd)',  ■w'l!riteretftt(irf"|«^imiti^yy^ 
ai^j*ng3thfty-bftve'beeft-'*ftd.  i  ■■'  ■-'"'''■■■'  ■■'_  ■■■■' '  ■■    ' '   ■  :■'■ 


Ibt'anoilief  tribunai'IiBviiig  competent  jurisdiction,  Uie  lir^  tribunal  is  en- 
•Afed  io  t)raee^ii''i'^lfi'lt.  'fii^D'ti-'^iiliialAleincnt,  iradefsiiebdrciun- 
»laifcin' tm^.lmte-liaM^  lSd■in/lte;iM):ol1a^tri1MdBt'>(^l«  StaM'v;  TBi- 

^l,ate:r,.Caapf-,]*iwl»e,.aOit.',  .,,.;,.;.,;;,,  ^  ,,,.,  ..„/',  -..:-,  ,  ; 
.^  Apd  9^  BrvwD  v.'Tbe  State,  5  Eng,  @07;'C(ii)])noiiweii1th  f-.Tbonn* 
fen;SLitt"28*;'TtieS(afe'u.Fley,'2'Brev:338;348.',  '  '  ''  '  '  ■  ■ '  ■■ 
i  •iT>omiinm*eMth  d'.  Ttick,  'M'-'Mifc.  SSS;  J64-;  Ctarte  o.  ^  State,  S3 
Alifah.>Ml  ^TltitSutfe  V.  Bl(ie«e,  l.B«iti}7,-eM  ^n6'eMt6  ti.  BtackWeTI,  fe 

J^\^  i^^iligO^jit^  CoHIWfnWffiif^  «  y».y&BB.  i*AS,  iWohfattntL  CoBWad- 

(w^altb,  5  R^ii^.^|39;  C<((M?»oj»«9aHb  |v.  >^^%,,.».¥i^  118;' Uott*^ 
StftWr.  Stowcll,  2  Curt.  C.  C,  153,  ITOi.J^he,  ^(«te  (k^Hiomtoo,  JiS  Jiwl. 
•iuS  itc'Bbfle' r.-Thoi;ipgon,  3  Hawkj;  e'lSi'  'AnH'  lee  Kex  ^;  Roper,! 

r.  The  State,  3  Kell^,  fiO,  Rej-noldi  v.  The  State,  3  Kelly,  53,  and  Durham 
.n.Thci6lMe,'>)rIGv  Ml, ■wora'dwU^ undbr  B^OMi^'Halutt;.  -  '  ' 
i;.r-'..<i1— W*«p»lh.w.CbA/'  01  S.:SE-lkl5r7  f  Ita'  SMW  v.  ^feffee.  llWIe^, 
651;  Weinzorpflin  u.  The  State,  T  Blackf.  186 ;  Cittita  iKtlft'^lAte,'I>8  AM. 
781,  784|Iii  re  Spier,  1  Dev.  J»l?  i(FH|hr  tJ.^e  ■Slat«i  6I«*.  2b0; 
lUFMU«n,r«C6tnrt><tiiff«ai>,"U^Htu(ri*,;i'a.'19.      >    <    '     "  •  ' 

.  ,  1  Jhf  vi^al*  nJ  iBtirk«tr  !2 '<7«<'Ai!''' K  109  f  EtQ^  t^ 'Ifamtm,  1 B  ffetj^. 
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to  the  oUier  branch  of  the  court,  and  all  the  preliminary  things 
of  record  ere  ready  for  the  trial,  the  prisoner  has  reached  the 
jeopardy  from  the  repetition  of  Tfhich  ow  constitnttoRal  ml* 
protects  him.  During  the  trial,  the  prosecuting  officer  is  not 
aathorized  to  enter  a  noLpros.;^  or,  if  he  enters  it,  eren  with 
the  consent  of  the  jndge ;-  or,  if  he  withdraws  a  juryman,  a»d 
so  stops  the  hearing,  ~-  the  legal  effect  is  an  acquittal.^  The 
defendant  is  therenpoii  entitied  to  have  a-  verdict  of  not  guilty 
returned  by  ilie  jury ;  but,  if  tbia  is  not  done,  be  may  still 
claim  his  discharge,  and  he  is  not  to  be  brought  again  in 
jeopardy  for  the  same  olfenee.^  After  a  eonviction,  and  be> 
fore  judgment,  the  officer  may  indeed  nol,  pros,  a  part*  or 
even  thewhole^of  the  indictments^  but  there  is  doubtless 
no  question,  that,  in  such  a  case,  the  prisoner  cannot  be 
prosecuted  for  the  same  matter  anew. 

^  661.  While  there  are  probably  no  direct  decisions  against 
any  of  the  points  stated  in  the  last  three  sections ;  yet,  con- 
trary to  what  is  there  set  down,  some  judges  have  expressed 
the  opinion,  that  the  jeopardy  begins  only  after  verdict  ren- 
dered.    In  their  view,  tbe  meaning  of  the  role  is,  as  has  been 


'  The  State  v.  Krcps,  8  Ala.  9S1  j  The  State  v.  I.  S.  S,  1  Tyler,  178. 
See  The  Slate  v.  Davia,  4  Blackf.  345 ;  Commonwealth  v.  Gooduoough, 
Thacher  Crim.  Cas.  132. 

*  And  see  cases  cited  ante,  §  659. 

*  United  States  t;.  Shoecnaiter,  !  UcLcan,  114;  Uount  v.  The  State,  14 
Ohio,  235,  305 ;  Ucj'Doliln  v.  The  State,  3  Kelly,  63 ;  Barker  v.  The  State, 
8  lilaokf.  510;  People  jj.  Barrett,  2  Calnea,  304;  Commonwealth  ».  Tuck, 
20Pick.356;  Beg.  v.  Oulaghan,  Jebb,  270 ;  Wright  r.  The  State,  6  Ind.  290 ; 
Ward  V.  The  State,  I  Humph.  293.  And  see  Grable  v.  The  State,  2  Greene, 
lona,  659. 

'  Anonvmotu,  31  Maine,  592;  Cofflmonwealth  v.  Briggs,  7  PSck,  177; 
Commonwealth  ».  Tuck,  20  Pick.  956;  The  State  r.iRoe,  12  Vt.  98;  The 
State  i>.  Whiltler,  21  Maine,  341 ;  The  State  v.  Bruce,  24  Maine,  71 ;  Cchu- 
monivcalth  v.  Jeaks,  1  Gray,  490;  The  State  v.  Burke,  38  Maine,974.  &e« 
Flanagan  v.  The  StaU,  10  Ala.  946. 

'  Tbe  State  v.  Fleming,  7  Humph.  152. 

*  But  «e  WeinzorpHin  v.  The  State,  7  Blackf.  186. 
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said,  "ibatooman  ahoRb&Xwitxiriedifon.tha  a»aia  oSeQco"A 
-But  the  adJHclicatidBs,  even  of  these  judges,  hacd)y  Buatain 
this  propositiOD;  and  the  plain  differanoe  betweeti  the  danger, 
or  jeopardy,  of  a  thuig,  and  tbe  thing  itaeif,^  indicates  the 
errwxun  which  their,,obaervatjoD3'aie.  founded.  Other  eon- 
siderationslikewiseleadia  the  same  direction. 

.  ^  661  a.  The  foUawiog  point  willdhow  us,  that,  ae  a.  ques- 
tion of  priacifle,  ihe  jet^aidy  moat  begin  at  aa  earlier  period 
in  the.  cause  .than  the  rendition- of  the  veidiot.  If  it  began 
only  thea«  oDrconstitatioaal  rulewould  farniah  no  practieal 
protectipu  wfaabevBr  to  prisoners^,  provided  the  judge  or  the 
legiRlatute  ebould  debertniae  not  to  sustain  it  in  its  spirit; 
andt  though  w«  may  aappose  neither  woald  so  determine,  yet 
no  instrument  is  to  be  construed  in  a  way  to  render  it  powar- 
lesfl  in  any  hand?.  Suppose,  then,  the  legislature  should 
direct,  what  the  court  might  as  well  do  without  the  direc- 
tion, that,  wiienever  the  evidence  should  appear  to  the  judge 
to  be  insufficient  to  convict,  he  should  discharge  the  jury 
^ithoat  taking  a  verdict,  and  bold  th^  defendant  to  answer 
b^ore  another  jury,  no  protection  against  any  number  of 
trials  and  any  amount  of  harassment  would  he  afforded  to 
prisoners,  if  the  jeopardy  of  the  constitution  begins  only  with 
a  verdict  rendered. 

§  663,  Not  only  must  the  tribunal  be  made  complete  by 
the  impanelling  of  the  jury  in  the  way  already  explained, 
in  order  to  produce  the  le^l  jeopardy  of  which  we  are  treat- 
ing; but  all  other  preliminary  things  of  record  necessary  to 


'  People  V.  Goodwin,  18  JohttE.  187,  202,  206 ;  Commonirealth  v.  Olda,  C 
LHt  137;  Th«  State  v.  Moor,  Walker, Uinii.  13* ;  Uniud  Statoa  v.  Gjlwt, 
2  Sumner,  19,  GO;  United  States  n.  Peres,  0  Wheat  S 79. 

'  "  There  i»  «  wide  diff(weace,"BaidDuncM,  J.,"betweeD  arardictgiveQ 
and  the  jeopanjy  of  a  verdict.  Hgizaxd,  peril,  dai^er,  jeopardy)  of  a  verdict, 
cannot  mean  a  verdict  given."  Commonwealth  f.  Cook,  G  S.  &  R.  577, 
596. 
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sustain  the  verdict  of  guilty,  if  rendered,  most  be  done.    Let 
OS  look  at  some  of  these  preliminary  thiags  of  record. 

§  663.  When  the  indictment  is  so  defective  in  form,  that, 
aapposing  the  defendant  found  guilty  by  the  jury,  he  would 
be  entitled  to  have  any  jndgment  which  could  be  entered  up 
against  him  reversed,  he  is  not  in  jeopardy;  and,  if  acquit- 
ted, is  liatde  to  be  tried  on  a  new  and  valid  indictment.''  In 
such  a  case,  however,  if  the  jury  convict  the  defendant,  and 
the  court  enters  judgment  on  the  verdict  of  guilty,  he  will  be 
protected  while  the  judgment  remains  unreversed ; '  not  be- 
cause he  has  been  in  jeopardy,  but  because  of  a  general  and 
very  important  principle  of  the  law,  that  an  erroneous  final 
judgment,  rendered  by  a  competent  tribunal  having  jurisdic- 
tion over  the  subject-matter,  is  voidable  only,  and,  while  it 
stands,  is  of  the  same  effect  as  a  valid  one.^  The  judgment, 
to  produce  this  last-mentioned  consequence,  must,  let  us  re- 
peat, be  final ;  a  mere  verdict  finding  the  defendant  guilty 
will  not  do ;  and  therefore,  in  localities  where  the  benefit  of 
olergy  is  allowed,*  such  verdict,  and  his  discharge  on  prayer 
of  clergy,  where  the  indictment  is  insuflScient,  furnishes  no 
protection  against  a  fresh  prosecution."  ,  Therefore  it  plainly 


'  2  Hale,  F.  C.  248;  People  v.  Barrett,  1  Joluig.  G6 ;  Tbux'b  case,  i  Co. 
44  a,  3  Inn.  214 ;  Reg.  r.  Richmond,  1  Car.  &  K.  240 ;  The  State  v.  Ray, 
Bice,  1 ;  Rex  v.  Wilde}',  1  M.  &  S.  183 ;  Commonirealth  v.  Loud,  3  Met 
826 ;  Commontrealth  v.  Keith,  8  Met  631 ;  The  State  r.  Williams,  e  Md.  83 ; 
Fritchett  t>.  The  State,  2  Sneed,  2fifi.  And  see  Bui^e»a  v.  Sa^,  2  Stew.  & 
P.  341 ;  Commouwealtli'D.  Chichester,  1  Va.  Cas.  31!.  By  the  present  New 
York  statutes,  if  a  party  ib  tried  and  aoquiiied  upon  Ae  merit;  it  will  be  a 
bar.  Burnii  v.  People,  1  Parker,  18S,  184.  When  a  priEoner  demnts  (o  an 
invalid  indictment,  and  n  discharged  on  judgment  being  rendered  in  his 
&Tar,  a  secoitd  and  valid  proceeding  may  be  instituted  against  faim. 
Cochrane  v.  The  State,  6  Md.  400,  406. 

'  Vaaz'a  caae,  4  Ca  44  a\  9  Hale  P.  C.  248. 

>  And  see  ante,  §  G20,  646. 

•  Ante,  §  623,  634. 

•  2  Hawk.  P.  C.  Cnrw.  Ed.  p.  688,  §  15. 
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<pAfl,XLyn.]      ,,..iir§,.swoBBiaM>WCBTWjt  ,  $664 

fp(^ipw3,  tbpi%h:}ve  h.lv«  furot^alily  ijo^ijtlect  adjodwations  on 
the  point,,tUatii'^,Oiirprap.tifie,.if,on.tl»eTeraict.oomiDgiiitbe 
prosecuting  officer  discovers  a  defect  in  the  indictment,  he 
rpp.j(  ifl^t^(i.io£  mowing  &t.,saBtanee,ierttera  rtof.  proi.,^  ahd 
i|WUc4  ajoew...  And  io  b  Jtecent-.c^ae^ Hw-'Teaofesoee.  couj-t, 
^Atlf9nt{i^4vS''<>)P'''*  ttuseiiact  [K«ii^,li^)  "iHiat  a  nol.  pros^ 
«l^£^d':wi^r.tlje  Bsaent  iff  tb^  epii«t,.b¥»o -after the  .juiyii. 
\npanf)i,lG4-a^  proof  heard,  .where  the  iodiotmeat  is-bad,! 
4p^  tfpt  <H)feflatQ  as  aa  doquitttaJ,  «s  tt^re  wa^aoiefftUitiop- 
a^j."..'     ■    ■  ,     , 

■  ^  6C4.  £veD  when, a  fii^iiu^giQeat  J^qs  .tteeaiQUdered. 
agaji^gt  adeii^Ddaot,  there  is  po  constituticiiiaj  ot^tion -to 
pgrmittiflg  the  prgsecutor  to  prppure.ijs  r/8?^r8a(„i/  eripoeqQs, 
9pd  bnng  forward  a  fresh  indictiuentj^  though  manifestly  he 
will  notj  usually  deeire  to  do  so.  ■  If  the  {deii^ndajati  has  zctaaHy 
s\i(^eted  theputushmeat  of  the  law,  a  difieieot.  pgooiciple  '^^ill 
indicate,  that  future  proceedings  o^iiaot  lie  carried  on  against 
htm. .  Such  pi;oceediiJgs  would  reaemble  a.civil  suit  to  recover 
4  debt  already  paid>  In  Englajad,  wiite  of  error,  the  practical 
objcct'of  which  is  generally  to  bring  the  matter  under  the  rq* 
view  of  f,  higher  tribunal,  seem  to  be  allowable  to  the  crown, 
lit  criminal  cases ; "  but  the  conrts  of  most  of  our  States  refuse 
tbem-,andaIsoTefosetherightof  appeal,  to  the  State  or  Com- 
monwealth,' except  wher^  euch  proceedings,  are  espfeaely 

'  Am*,  5  669,  660. 

*  Walton  D.  Tha  State,  S  Saeei),  EST.     ' 
y'  Beg,  V.  Hcnston,  2  Cia«£  &  Dix  C.  C..Sl«;  tfeo^  e.'  Corning,  3 

,,  *  Sec  ComiBoawealth  i^  Loud,  8  Uet.  8i8. 

■  .*  Bt«.  V.  ChiMlwick,  11  Q.B.2D3;  JEU^.  u.  Uou«ton,  9  CnivCft  IKx  C.C. 
310 ;  Beg'  0.  Uillifl,  10  CI.  &  F.  534. 

f  Vba  State  d.  Jonea,  7  Ga.4a2;  CtHomtrnwealth  c' Ctunmitt^  9-  Cusb. 
21 1 ;  The  State  v.  Daugherty,  A  Texaa,  1 ;  People  b.  ContDg,  2  Conut  9 ; 
United  Stales  v.  More,  3  Crtnch,  159;  Comnonmsltlt'  o.  Hanigoa,  2  Vs. 
Ca«.  202;  The  Slate  v.  Ueynoldg,  1  Hayw.  110)  People  v.  Eayti,l  66am. 
557;  People  v.  Dill,  1  Seam.  257  ;  Martin  c.  People,  13  SI  S*l  ;  The  State 
c.  Jo^e^  1  Murph.  257;  CommoDiraBbha.'S^ofitRl.'^IJtt.  2S0;  The  Btate 
V.  SolomoDS,  e  Yerg.  S60.  And  tee  The  Stale  v.  Spear,  G  t^am,  ^i ;  Com- 
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authorized  by  alattite,  as  in  some  States  tbey  are.''  ■Id  ftfery^. 
land,  however,  the  tribnnaTs  allow  to  the  State  awirt  of  erw* 
at  common  law,  to  reverae  a  judgirtent  giv^n  on 'demuirei'  iik 
favor  of  a  defendant.^  The  qiie^bn  is  nOf  ftBeiffom  'diffi- 
culty ;  but  probably  some  judgts  hbve  wfiised  the  -writ  to  tift 
State,  by  reason  of  not  distingniahir^  snrfflcttftitly  b<et](veeA 
cases  in  which  the  constitutional  provision  forbids  the  r^ 
hearing  of  the  matter  at  all,  and  cases  in  which -the  prOsetnt- 
Ihg  power  has  the  same  inherent  riB:ht  to  afehearin^  ve  k 
plaintiff  has  in  a  civil  suit.  ■       ■    .      *    ■    ^   ■    ■  ■.  j  I- 

§  664  a.  It  must  be  borne  in  mind,  tiiat  the  conetitation«t 
provision  under  consideration  is  not  the  oniy  Impediment  to 
the  rehearing  of  criminal  causes.  It  is  indeed  the  only  one 
not  removable  by  legislation;  but,  when  legislation' hbs  not 
interfered,  and  the  matter  stands  on  common  law  principles, 
there  may  be  various  other  absolute  bars  to  a  further  trial 

§  665.  A  legislative  provision  for  the  rehearing  of  a  crim- 
inal cause  cannot'  be  interpreted  to  folate  the  conalxtutional 
.rule  under  consideration,  whatererbe  the  -woid*  ih -which. «Re 
provision  is  expressed.  When  therefore  the -defendant,  has 
.been  once  in  jeopardy,  the  jeopardy  cannot  be  repeated  with- 
out his  consent,  whatever  statute  may  exist  on  the  subject. 
And  so  the  writof  error,  or  the  libsj^oved  to.thq  Stat^can 
authorize  the  State  to  procure  the  reversal  of'  erroneooA  pro- 
ceedings and  proceed  anew,  only  in  those  cases  in  which  the 
first  proceeding  did  not  create  a  legal  jeopardy.  For  example,  if, 


monweatth  v.  Jeffersoc,  S  B.  Monr.  319 ;  The  State  v.  Datis,  4  Blankf!  34% ; 
The  State  e.  Heatheriey,  4  MiBBtj.  <r8, 

•  The  State  v.  Douglass,  1  Greene,  Iowa,  666;  lift  Stitle  v.  HicWn,  « 
Pike,  190 ;  The  Sbite  p.  Fields,  Mart  &  Yerg.  137 ;  The  Stua  v.  VArrell,  S 
Tei^.  24  i  The  State  v.  Dait,  8  BlackC  ^26^  Oomnoswealtb  p.  JeWeVaoo, 
eB.  Monr.  31S;  Commonwealth  c.  Scott,  10  Grat  T49,  764.  fi«e  Cotnmon- 
Tre&Ith  D.  Thompson,  13  B.  Monr.  lii9.' 

*  The  St&tev.  BuchanaD,  G  Mar.  &  J.  31Ti  Bee  The  State  ».  Graham,  1 
Kke,  428 ;  The  State  v.  Haddock,  2  Ilnjn.  16!. 
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4Ht}i6ut;a  ttiftl}  tbe  coqii  qqasfaes  a  TEjid  iaiUitwitat,  or  gives 
tbe  defeadantjudgiuoBt'o^  demnrrer,  uader  the  erroneous 
jbieliwf  .that i(  is  iii¥alid,.  a  trial;  rsay  be.  had  after,  the  proae- 
fiiitoT  Jus!  peoQQPsdi  the  .reyer^l  of  'thiB-JH^nient'}  ^  becauea, 
4<;ve  baye already aeeOi.t])Q.ptiaoner is .not^, jeopardy  until 
.^be  jDcy  is  iisp^iwlle^  snd  sworn,  ^nd,  ttje  sarue  coosa- 
^veaee  Jbllows  where  gi  jadgniLent  of  conyjctioii,  has  been 
tmdaxd  on  .aa  irrralid  indictmeot^  But  where  the  indictmeut 
.,i3.^ffi«i«:ntv  «ind  the  proceeding  are  regular,' before  a  tribunal 
having  jurisdiction,  down  to  the.t^me  ^hea  the  jeopardy 
attaches,  there  can  be  no  second  jeopardy  allowed  in  fevor  of 
[tbfi.fitate,  on  aocoQUt  of  ai^y  lapse  or  error  ata  later  atage.^ 
Thia  doDtrin«!  should  prat^cal^y  be  considered  in  connectign 
wtlb  wfaat'wUlbe  said  niider  oar  next  subfile;  else  it  may 
he  otisappjied. 

^  666.  When  a  naan  is  brought  befo^  a  tribunal  having 
no  jurisdiction  over  the  offence  with  which  he  is  charged,*  or 
•deriving  its .  existence  from  an  ancousiatiitjonal  ^  act  of  the 
-legi^tare,^  oi,  iioldiug  -  a  terra  unautboi^ed  by  Jaw,'  or  for 
■any  other  rea^n  baying  no  authority  to  try  him^^  be  is  not  in 
jeopanly,  however  &r  .the:  txibunal  proceeds,. ,  In  most  and 


■    '^  .Anteya.MS,  ««.' 

.■  'jijilef.S.Safli  31e  Slat«  v;  Fjelds,  Mart.  &  Yexg.  137;  The  Stale  n. 
-.Hand,  1  Eng.  1;69 ;  The  StUa  v.  Denton,  1  Eng.  259  ;  The  State  v.  Dark, 
'8BUckf.526;  The  €taC«  v.  Davis,  4  Blackf.  SIS. 

'The  State  v.  Odetl,  4  Blackf.  156;  CommonweBllh  s.  Hyde,  Thacher. 

Crim.  Cat- 113;  Commonifealth  d:  Peters,  12  Met  3S7;  CommoD wealth  v. 

.Qodd»iid;lSM««».-4BS,i{i7;  The  State  v.  P^na,  iSltsW).  S76.;  Tbe  State 

v.  McC(X7,  8  Blackf.  S ;  Mantmi  n.  JepineM, U  K.  H.  If G;. Commonwealth 

.  t>,.Mya*s  J  Ta-'CM.^lsa,  a*8, 

'  A«t6,SM-    ,  ^  ,    ,    , 

.  ,    *  S«Ctor  t^  .Tb4  State,  i   Eng^  18^    See  McGiniiis  r>.  The  State.  9 

.'HtUBpk.>tt.       '     .       ^  ,  .1 

'  Dunn  e.  The  State,  s  Pike,  229 ;  fyii  ti.:Bo«a»n,  G  Cor.  &  P.  337. 
:   ■  'The  ScMa  1^  Atkiiuwi,  9^  Humpb.  677;  ComniQiineallhD.  Alderman,  4 

Mass.  477.  ■■       ■      ; 

.  [978] 
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J66S  Tm&,q?!(^|¥W)WCl¥P.Q]?  CR^ME.  J     ,Ji!^OJi..Yff, 

perhaps- bU  of  .the6«  eji^eaaiifltsnoe^  ibe  ijaai  ijolginent;  wbotl 
pronounced,  is'  not  voidtibls,  tus  mendonrid  in  a'  previous  aeo- 
tioBr^biit.Toid;  Bo>'tl^b:lBia:Utweraiwd:coiLvu:ti9n^  iq  dojom^ 
a.-bar.tlo  ajiothttr'iprosMutWn.thKnhjs  «ciiiut!tslj  .-Buiti^'thti 
Uibanali]aE»ab(fa«ity{0DniwReQtwitb^3K>tii(iri«nraa«iunTei<-r] 
whether  it  ia  an  iDfeTior..ouetia3jA, jUflti4»l8i)HUfrt,.&:ie9nrtr< 
martial,  or  the  court  of  a  municipal  corporatiou,  or  whether 
itisAisapfrior  ^ibiuKUi— a ;do)iyiotiOB  (Mite^vitttl.iiifU'^iU 
be 'ft  bar  .to  any,BilbaeqpBnb-proDecdiBg»in-^Ui4  «u|«  iwlaiiyi 
ether  ;judicatQry.^  ■  .       ,     -       ■  i  •   ..■  *     ■■r    ■.',.•;   :  ,■ :  ^  i 

.'^667.-  ThBrforsgoihg'^ff^te  and  tgrmadihy^uadeteotA^ 
ncord.  Thery  ate  Mtehaisoin  their  natura-aa  may  .beikaon'toi 
before  the  trial  ftdmia^ncea,  .  fTtai  a  :f»bi  tbaf  arei  uofa 
tnown  to  the  proeeflirtiiig  Dffi.cer  is  .owing-  eithwto  accidsHfc 
or  to  his  mistaking  the  law.  That  they  are  not  objec4ttd;.tp: 
by  the  defendant  is  owing  to  the  same  in  him,  or  to  his  pre- 
&rring' to  let' tbe.m^ttert  pads,  with, th^  view  Qf:  taking,  tfie 
advantage  after  verdict,,  in  the  event  of  convicfipo.  .Snt: 
theie^are  other  delects,  eqaaUy  £Atat;,dafe«t»iiiherent  iifitlfg) 
case,  though  not  properly  of  record ;  defects  existing  in  the 
nature  of  things,  and  therefore  certain;  yet  anknovvu  until 
th^  ^(^ti6iis  of  events  bring  them  to -light'   Ajid  if  one  of 


,  ■  Ante,  §  6C3. 

'  ComruoiiwoaUlt  v.  Hyde,  Tbcuiber  Grim.  Ca».  112;  (^ommonweallk  v. 
Goddard,  13  Mass.  466  ;  The  State  u.  Payne,*  Misso.  37C;  The  SUto  e.r 
McCor^-,  2  B]ackr.  5 ;  Bex  o.  Bowman,  6  Car.  &  ?.  S37.:  But  Bee  UcGinau 
V,  The  Statn,  9  Biuapb.  43. 

'Commonwealth  f.  Ciuimi)sbatn,,L3  Masa.  245;  Tlie  Stale  i'.  McCoij,  3^ 
Blackf.  5;  fitoveni  u.  Faasett,  27  Maine,  266;  The  St*to  tj.Pliinkett,8|lIar-, 
risop,  S;  Commonwealth  v.  Miller,  6  Uaua,  a2a',  The-.StaK  v.  Simonde,  ^. 
Mifl»o.4W;  ■WilkeSiP.PiBBiaan,  7How,ll.S.  83,123;. Tl^o  §tato  u.  Davis,^ 
I  Soulhanl,  fill;  CoramonweaJth v.  (joddard,,13,]Uaia.  466.  CancerDing.. 
cou]iB-i^artial,.AtlomQ}-- General  Cu^inggavc  au  ojiiDioa,  that  the  military. 
ofTunL'o  and  the  civil  differ  so  as  to  allow  of  a  prosecudoa  in  the  military  tri-, 
bun«l,»ltcrthecivill(a»pro»cCTited,fortb!i»ineac».  Slfiiner'a  c#se, G  Upvi. 
Att  Gen.  413.  And  see. post,  S  6B1.  See  al^)  astocQurt»«i»rtial,,BroFa 
e?.  Wadsworth,  16  Vt  170.  ,,    -. 
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CHAP.  XLTU.]  HO  SECOND  PlKHBCCTIOTr.  §  667  6 

these  dsfecta  is  found  to  have  Ifun  hidden  in  the  cause  when 
it  was  opened  to  the  jury,  the  proceeding,  however  far  it 
formally  progreeaes,  wilt  not  bar  fntore  proceedings ;  becaose 
it  produces,  in  law,  no  jeopardy  to  the  defendant.  Let  us 
call  to  mind  some  of  these  latmt  defects,  which  severally 
(Mrerent  the  jeopardy  from  attaching. 

§  667  a.  In  the  first  place,  it  is  always  certain  in  the  nature 
of  things  how  long  a  time  will  be  required  in  the  triat  of  a 
cause;  while  yet  the  time  is  ascertainable  only  as  mani- 
feeted  in  the  progress  of  a  trial.  If  therefore,  before  the 
cause  is  finished  by  the  bringing  in  of  the  verdict,  the  term 
of  the  court  closes,  this  result  shows  that  the  prisoner  was 
never  in  jeopardy ;  though  he  believed  himself  to  be,  and 
others  believed  with  him.  Consequently  he  may  be  tried 
again.' 

§667^.  Id  the  next  |Jace,  eichnesa  may  come,  unknown 
before  it  comes.  And  If,  while  the  cause  is  on  trial,  it  falls 
on  the  judge,*  or  a  juryman,'  ot  the  prisoner,*  falls  to  inter- 


'  Tba  SUU  0.  McLenwnr,  3  Hill,  S.  C.  880 ;  The  State  p.  Battie,  7  Ala. 
S59  ;  Lore  tr.  The  SUte,  i  Ala.  179 ;  Ned  o.  The  State,  7  PorL  187 ;  Wright 
V.  The  State,  9  Ind.  SdO ;  The  Stste  o.  Moor,  W^.  Mis»&  I M ;  Couibkhi- 
wealth  n.  ThompsOD,  1  Va.  Cos.  819;  The  State  v.  Brooks,  8  Humph.  70; 
Powell  V.  The  State,  19  Ala.  677.  Contra,  In  re  Spier,  1  Dev.  49].  And 
see  United  States  v.  Shoemaker,  !  McLean,  114 ;  Commonwealth  e.  Olds,  5 
Utt  1ST. 

■  Nogent  V.  The  State,  i  St«w.  &  P.  7!: 

■  Fletcher  p.  The  State,  S  Humph.  S49;  Commonwealth  ii.Mem11,Thach6r 
Crim.  Cas.  1 ;  The  Stole  v.  Curtis,  5  Humph.  601 ;  Rex  w.  Barrett,  Jebb, 
108;  Rex  K.  Delany,  Jebb,  106;  Rex  n.Edwardi,  4  Tannt  S09,Ru99.&Ry. 
234,  S  Camp.  207;  Bes  v.  Scalbert,  !  Leach,  4th  ed.  620;  Reg.  v.  Leary,  3 
Crawf.  &  Dix  C.  C.  212;  Reg.  p.  Beere,  2  Moodj-  &  R.  472;  Hector  v.  The 
State,  2  MiMO.  1B6 ;  Commonwealth  v.  Felli,  9  Leigh,  618.  The  aicfcneas 
atul  be  «Dch  as  cannot  be  remored  hj  refyeBbments.  Conunonwei^th  v. 
Clue,  8  Rawie,  498. 

•  Rexu.  Sterenwn.B  Leach,  4th  ed.S4fl;  Rexf.Streefc,  2  Car.ft  P.418; 
Rex  e.  Ken,  1  Crawf.  k  Din  C.  C.  Ifil ;  People  v.  Goodwin,  18  Johns.  187 ; 
The  State  v.  McKee,  1  Buley,  601 ;  Foster,  ^4. 
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§  668  XaS  CONSSaiJENCBS  C^  crime.  '       [book.  VI. 

rupt  the  proceeding  before  finaj  verdict  rendered,  thia  result 
ehows,  that  no  jeopardy  existed  in  fact,  though  believed  to 
exist;  aod  the  prisoner  may  be  put  to  answer  anew. 

^668.  The  doctrines  of  the  last  two  sections  are  plain 
and  undisputed.  But.  bow  they  apply  in  cases  -wtiem  tJia 
jury,  being  unable  to  agree,  are  for  this  cause  discharged  by 
the  court  before  the  term  closes,  is  a.  question  of  diffionlty, 
upon  which  judicial  opinion  is  divided.  It  appears  that  an-> 
cientiy  in  England,  if  the  jury  could  not  eome  to  a  verdict 
before  the  end  of  the  terra  of  the  court,  they  were  carted 
after  the  judges  either  into,  or  to  the  border  of,  the  next  ad* 
joining  county.'  la  this  country,  no  such  practice  has  been 
followed ;  yet  some  of  our  tribunals  have  held,  that  the  evi< 
dence  of  time  alone  could  be  received  of  their  inability  to 
agree,  and  that,  therefore,  if  they  were  earlier  discharged,  on 
any  other  testimony  whatever,  the  prisoner  could  not  be 
tried  again.^  In  England^  however  at  present',  and  in  the 
greater  part,^  not  all,  of  our  American  States,  when  a  reason- 
able time  has  been  given  the  jory,  and  they  have  In  open 
court  declared  themselves  unable  to  come  to  an  agreement, 
and  the  judge  is  eatis&ed  of  the  truth  of  the  declaration, 


■  Rex  D.  Ledgingltam,  1  Vent.  97 ;  8  Inst  1 10 ;  Co.  Lit  227 ;  FoaUtr,  31 
et  Bcq.  Bee  The  Ststa  n.  Hall,  4  HalsL  256,  !Gl ;  United  States  v.  Gibort, 
3  Snmner,  IS,  42;  Keg.  it.  I.*ary,  3  Crawf.  &  Uii  0.  C.  ai2. 

'  Ned  V.  The  Stale,  7  Port.  187 ;  Williams  u.  Commonwealth,  2  GraL  5S:, 
compared  nith  Dye  v.  Commonwealth,  7  Grat  G62,  nherc  it  appears  that 
the  rule  is  applied  only  (o  felooiea ;  Coounoowealth  u.  Cook,  6  B.  &  B.S7T; 
MohaU  V.  The  State,  10  Yorg.  (tSi. 

'  Newton's  Qoaa,  13  Q.  B.  716,  13  Jur.  GOG,  18  Law  J.  M.  B.  M.  C.  »0!, 
Archb.  New  Crim.  Proced.  172.  See  Conway  v.  Beg.  7  Irish  Law,  149, 13 
Q.  B.  735,  note;  Ros  v.  Shields,  28  HDwell  St  Tr.  618,  646,  647. 

'  Commonwealth  v.  Bowden,  9  Mass.  404 ;  Coaunonwealth.  v.  Purchase,  3 
Pick.  521 ;  The  State  v.  Updike,  4  Harring.  Del.  581 ;  F«(^e  t>.  CHcott,  3 
Johos.  Cas.  301 ;  Umt«dSutesti.Perez,9  Wheat  579;  Tlie  State  v.  McEee,' 
1  Bailej,  651;  People  u.  Good  inn,  IS  Johns.  187,  206;  The  Slate  v.  Wood- 
ruff, 2  Day,  504 ;  nurley  v.  The  State,  6  Ohio,  399 ;  People  v.  Green,  13 
Wend.  55;  The  State  v.  Hall,  4  Halst  256;  Wright  n.  The  Sute,  9  lod. 
290. 
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they  may  be  discharged,  and  the  prisoner  held  to  be  tried 
anew.  • 

^  668  a.  Among  the  judges  who  hold  to  the  right  of  dis- 
charging the  jury  before  the  term  doses,  on  the  fact  appear- 
ing of  tbeir  beii^  anable  to  agree,  before  it  nut^t  close,  there 
is  3ome  difference  of  opinion  concerning  the  application  of 
the  doctrine.  The  view  best  sastained  is,  that  the  jndge  shall 
judicially  determine  the  fact  of  the  inability,  making  the  de- 
termination matter  of  record ; '  bat  expressiotts  dtflering  from 
this  statement  are  found  in  some  of  the  cases.  Thus  some 
jadges  have  diatinguished  between  felony  and  misdemeanor;^ 
holding  to  the  neceasity  of  the  adjudication  mentioned,  or 
even  denying  altogether  the  right  of  discharge  under  the  cir- 
cumstances mentioned,  in  all  cases  of  felony;  yet  maintain- 
isg,  that,  in  inisdenieanor,  the  discharge  is  mere  matter  of 
discretion  with  the  individual  judge.'  Others  have  deemed 
ihe  mere  discretionary  power,  in  distinction  from  the  right  to 
adjudicate  the  fact,  to  exist  in  cases  of  felony,  even  in  capital 
felonies;^  especially,  therefore,  in  misdemeanor.^ 

^  668  b.  Moreover  this  matter  of  discbar^ng  the  jury  is,  by 
some  judges,  set  down  as  one  of  necessity.  And  we  have 
already  seen,^  that  necessity  is  a  great  master,  overriding  even 
the  letter  of  statutory  law.  Undoubtedly  it  could  override 
constitutional  law  also,  in  some  cases ;  or  rather  the  consti* 


'  Seo  casee  dted  to  die  last  section ;  also  Poaf^  v.  Tbe  State,  S  Ohio  State, 
229,  238  i  The  State  v.  Ephraim,  2  Dev.  &  Bat.  162 ;  Ned  v.  The  State,  7  • 
Fort.  187 ;  Powell  B.  The  State,  19  Ala.  377. 
■  •  Ante,  5  656. 

•  The  State  b.  Mcprriaon,  B  Rev,  &  Bat.  116. 

'  People  V.  Gre«n,  18  Wend.  66 ;  The  State  o.  Waterhonse,  Mart.  &  YoTg. 
3'8.  But  HO  contra,  decided  in  the  same  State  with  the  la^t,  Alabala  v.  The 
Sbu,  10  Yerg.  SaS.    See  Commonirealth  n.  Fells,  9  Leigh,  SIS. 

•  Feople  V.  Deftton,  2  Johns.  Caa.  275 ;  People  b.  Olcott,  2  Johns.  Cas. 
301 ;  People  v.  Hlis,  15  Wend.  371.  And  see  People  v.  The  Judges,  8 
Cow.  127. 

•  Ante,  §370  etseq. 
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tution  would  not  be  construed  as  applying  in  cases  of  uncoil* 
'  trollable  necessity.  But  the  necessity  of  prodaciDg  a  con- 
viction could  not  be  ingrafted,  by  coostructioa,  on  a  clause 
intended  to  shield  from  conviction,  withopt  violence  to  aH 
principles  of  aound  interpretation.  And  the  Beoeaaity  of 
getting  an  agreement  of  the  jury  surely  differs  not  from  the 
necessity  of  procuring  a  conviction.  The  reader,  however,  will 
be  pleased  to  see,  in  a  note,  reference  to  some  cases  in  whicli 
this  doctrine  of  necessity  is  put  forward,  as  justifying  the  dU- 
charge  of  the  jury.* 

§  668  c.  The  better  view  of  this  whble  question  may  be 
stated  as  follows :  Whenever,  after  a  trial  has  commenced, 
whether  for  misdemeaaor  or  for  felony,  the  judge  discovers 
any  imperfection  which  will  render  a  verdict  against  the 
defendant  either  void,  or  voidable  by  him,  he  may  atop  the 
trial,  and  what  ha?  been  done  will  be  no  impediment  in  the  way 
of  any  future  proceedings.  Whenever,  also,  any  thing  appears- 
showing  plainly  the  fact,  that  a  verdict  cannot  be  got  witbia 
the  time  assigned  by  law  for  the  holding  of  the  court,  he  may 
adjudge  this  fact  to  exist;  and,  on  making  the  adjadicetioQ 
matter  of  record,  stop  the  trial,  with  the  like  result  as  before. 
But,  without  the  adjudication,  the  stopping  of  the  trial  oper- 
ates to  discharge  the  prisoner.  In  other  words,  when  the 
record  shows  an  actual  jeopardy  to  have  taken  place  against 
the  defendant,  he  is  protected  thereby  from  farther  peril  for 
the  same  alleged  offence.  But  when  the  record  shows  matten 
disproving  the  peril,  it  does  not  show  the  peril,  whatever  else 
it  shows,  and  therefore  it  does  not  protect  him. 

§  669.  The  point  to  which  this  discussion  tends  should  be  , 
borne  in  mind ;  namely,  that  i^  after  the  legal  and  actnal 
jeopardy  already  explained  has  attached,  the  judge  discharges 


*  The  StaM  i>.  Ephraim,  2  Dev.  &  Bat  162;  PoittU  v.  Hie  Siata,  1»  Ala. 
577;  Commonirealtli  t>.  Clue,  3  Ravle,  498;  Uuhed  States  v.  Cai^dge,  S 
GalliB.  364  ;  Wright  n.  The  State,  G  lad.  230.  ■> 
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the  jtii^  *Jfb6i#t'thfe  pri*((»fter*sconse'rit,  ^fte  ^i^so'ne'r  I'a  entitled' 
tobfetiefc'tft'-libWtyiAnfl  he'ls'ncrt  toi'b^  agtoin' brought  into 
a«Hg*r  fo*  thi'aa'rtje'  Cfffktici?  ■'  "Pot  exampie,  wbere,  after  the 
jaryfe  tfWbtrr,  fhe'Bvidehee  ie  fcruhd  tfot  suFHcient  to  convict;' 
ora.mfttertirtft'itn^'for -the  prbBccutibn  apjseara  to  be  ab-' 
seift;*  or  mieh  witness  fs  shbwh  to  be  nn'acquatnted  with'the- 
Wfttnrfedf  artio4*tt{  alid  Bo  to  re*i6We  iilatrWction  befdre  testi-' 
^ng; ' 'Orthe  witneaa'ili  snddeiity-takefn'too  ill  to  proceed,**—' 
niai-aeottid  trtalfttofBolrtd;    ■    '     i    ■   '■ 

§  670.  There  is  a  difference  between  misdirection  by  the 
j«(4geiBna  nriBdondbct'of  the  jui^.  ■  For  if  thi  jadge  jfti- 
piwpefly'tUsehai^es -thc-jury-'aft^r  jeopaVdy  begun,  the  dis- 
oba^e,  »a  vW^vfe  Been,  acqattfl  thcpriadher.  Yet  if  a  jnrOr 
of  hia  own-lAoljon  escapes  from  tiit  panel,  so'that  no  verdict ' 
dRti  be  Kitd'eifed,  this  does  not  operate  as  an  acquittal,  and 
tkfl  prisoned  may  be  tried  anew.'  Perhaps  the  distinction  ' 
reKs  00  tlte  doctrine,  that  the  jadge  is  the  conrt  rather  than 
tbeijury,  aitd'tbait'to  him,  not  thejmy,  is  committed  the  care 
ot-cOOBtitbtiOBal  righfaj  and  perhaps  the  distinction  itself  is 
tM>i:efiiied,and>d6as  not  exiMin  tbe  facts  of  the  law  aa  properly 
understood.  -Thle  ■Vfortb  Oarolina  corirt  held,  that,  if  the  jury  ' 
B^MuraCe  by  penQiUlod;  riiei^  of  the  officer  in  attendance,' 
tbe  judge  not  being  consofted,  the  prisonei  is,  by  this  sepa- 
mtian,-pTivileged  not  to  trfi  tried  agtin^^  The  trde  view  seems 
to.be^  tbat;  Btnoe  the  jury  without  the'concnrrence  of  tbe 
jod^,  andeven'oohtfaryto  his  exprera  direction,  may  in  all 


■  Wright  V.  The  State,  5  Ind.  290 ;  Hines  v.  The  Stste,  8  Humph.  597  ; 

««!#,]«»,>  mo. 

•  Pci^Ib  p<  Bamtt,  2  C«ues,  3M ;  United  StatM  v.  Sheem^er, !  HcLeon, 
lljki  Harlur  p.  Tka  State,  8  &kek£  MO ;  Fattar,  SO. 

'  Sex  K.Wade,  1  Moody,  86;  Beg.  v.  OulaghM,  Jebb,  210.    See  also 
Anenymeiu,  I-  Leaeb,  4th  ed.  480,  note; 

•  Rex  ».  KeU,  1  Cniwf.  &  DU  C.  C.  151. 

>.  Ilie  Stue  b.  S»U,  4  Hakt  2ft6 1  Hefiacom's  case,  8  Ible  F.  C.  299, 296 ; 
The  State  t^McKM,!  Bdt«7,  Gfil,  654. 

•  The  State  v.  Garrignes,  1  Hofir.  141. 
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cases  acquit  the  defendant  bj--ven]iot,-;— if,  4itboiit-  the  do- 
fendanfs  conseht^fhe;  do  what  puts  itoDtof  tbeir  power  W 
return  a  verdict^  be  may  avnil  fainwelf  of' this,  VBtng  it  as  aa 
Itnplied'fioqtalttel.  But  the  case  of  one  fsarr  of  tbe  pend  coo- 
mltting  the  cS^nm  of  escape  from  his  feUows  seeoifi  to^ateod 
on  a  different  ground ;  for  no  one  juror  has  tbe  power  to  aeqAtt, 
though  he  has  tb  produce  a  disagieetseBt.  Aed  i(  after  tbe 
disagreement,  tbe  court  can  adjudge  the  impossibility  of  con- 
vtction,  and  thereby  older  a  new  triEil,  «^y  not!  do  thti  Mme 
thing'  after  tiie  jbrymen  has  escBped  ? 

^  670  a.  If,  after  tiib  trial  has  commeaced,  a  jAcyman  is 
found  not  to  have  bt-en  aofficientjy  swOrn,^  or  to  be  imsoe)* 
he  may  be  discharged,  or  tbe  error  may  be  otherwise  coe- 
rected,  without  entitling  the  prisoner  to  go  &ee.  Tbae  is, 
however,  a  diversity  of  judicial  opinion  here.  Some  courts 
have  held,  that  any  disqualification  in  a  juror,  showing  bim 
not  to  be  a  proper  juror  to  sit  in  the  particular  case,  tfaoogfa 
discovered  afler  ti^al  begun,  wiii  authorize  his  diacbarge, 
without  giving  any  protection  to  tbe  defendant  against  far- 
ther  proceedings.*  ¥et  the  |>etter  view  is,  to  consider  wbetlMH' 
the  matter  is  a  thing  of  which  the  defendant  can  compbuji, 
on  an  application  f<gf  a  new  trial  in  tbe  event  of  tbe  verdict 
being  against  him;  when  it  is,  the  juror  should  be  discharged, 
and  the  defendant  held  to  be  tried  anew,  because  the  pro- 
c»eding  put  him  in  no  legal  jeopardy ;  *  vben  it  -is  fk  thigg  of 
which  the  prosecnting  power  alone  can  complain,  this  power 
has  lost  its  right  to  complain  by  submitting  the  case  for  trtd, 
and  the  prisoner  may  refuse  his  consent  to  the  discharge, 
which,  if  ordered  without  his  consent,  frees  bim  from  any 
further  trial.'    Where  a  juror  is  under  some  legal  iacojnfM- 


>  Sex  e.  Deleany,  Jebb,  83. 

'  Unite*  SiBtfea  V.  Haskrfl,  4  WtA.  C.  C.  IM. 

•  United  States  i>.  Morrii,  1  Curt.  C.  C.  3S. 

•  Awte,  S  6fl8. 

•  The  Slate  V.  McEee,  I  Baile}',  «5l ;  B^.v.'VTkrdlo,  C)ar.AM.£t7.- 


Di.itradb,  Google 


tiup.'Xi.Tn.]  no  BBmnTD  rBaewxmos.  .  ^-^1 

tency  to  act  at- all  ae  juror,  as  wheie  Jw  H  an  alien,  and  Uie 
inottpacitj  m  dakaowaito  either  patty  at  .thv.tjqie  the  ca«e  is 
opened,  his  diaeharge  does,  sot  prer^t  a  new  trial.'  .  Ip  like 
manlier, a  prisoDer  tried  by  a  jwy  less  jn:niiEaber  than  the  lav 
veqnires,  may  be  tried  anew.'  And  Uie  saine  result  fallowi), 
when  ttie  case  is  pat  to  the  jury  befpte  the  fjieaiaogi  are 
r6ady.3    Jn  tteae  caaes  there  was  no  jeopardy. 

^671.'  Suppose  a  judge,  having  improperly  discliarged  the 
jory,  still  refuses  to  let  the  prisoner  go,  bat  holds  him  for  ao- 
other  trial ;  there  is  etome  confusion  in  the  books,  whether 
an  appeal  liee  ftom  his  discretioii  to  a  revising  tribunal.* .  The 
general  doctrine  in  other  cases  is,  thai,  when  a  master  is  one 
«f  pure  discretion  aa  to  the  despatch  of  busioeas,  the  cootte 
of  proceeding  ordered  at  the  trial  is  not  open  to  review,* 
Yet  the  elaiDi  of  a  man,  under  the  constitution,  not  to  be  a 
second  time  pat  in  jeopardy  for  a  crime,  oaunot  weU  be 
bronght  within  this  dass  of  questions ;  thoQgh,  from  the 
language  of  some  of  the  cases,"  we  may  infer  that  the 
judges  who  sat  in  them  suppose  it  can-  Then  we  have 
the  diitinotion,  that,  whqie  the  pceetdir^  jodge  is  called  to 
pass  upon  a  qnestion  of  fact,  his  deoision  is. final,;  while,  in 
matters  of  lew,  it  is  «pea  to  review.   .  Applying  the  doctrine 


>  Stooe  c  People,  S  Sou.  328,  flSS;  The  StaM  ».'WiilUuM,  $  Sttrtr.4H, 
'47S,  in  TAkb  Utter  oaae  bowevar,  tbe  oonrt  <JMi[Md  tli«  dii^sigv  eno- 
aaoiu,  snd  s  eaoM  of  new  tnti,  bnt  not  oT  relfsMe  froia  further  trial  alto- 
getber.     And  we  Brown  v.  Tbe  Stale,  5  Eng.  607. 

'  Brown  v.  The  State,  8  Blackf.  561. 

'  The  State  r.  Xelson,  7  AU.  810. 

*  See  Ned  v.  The  State,  7  PorL  187. 

'  niuBtrationa  of  this  prineiple  mAy  he  leen  in  Commonwealtli  e.  Eutmsn, 
1  Cnih.  189;  Reg.  v.  Wardle,  Car.  &  M.  144. 

*  United  States  t>.  Haskell,  4  Wash.  C.  C.  40! ;  Conunonwealth  v.  Olds,  S 
litt  137;  Onited  States f.  Perez,  9  WheaL  5T9;  Fto^v.  Olcott,  2  itAns. 
Cafl.801;  Comroonwealih  v.  Puicbase,  2  Fiet  621,  eS4;  Th»  Stale  0.  Sfaoe- 
maker,  S  McLean,  1 14 ;  United  Statu  o.  Uorns,  1  Ciut.  a  C.  IS.  Ooatra, 
CommonirealUi  v.  Cook,  6  a  &  R.  G77 ;  Wright  v.  The  State,  5  Ind-  880. 
And  ke^  Ute  Blate  v-lMEee,  1  SaSaj,  <6I,  est. 
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of  this  latt^  difitinctipQ  jtwoald  -f^to,  ih^^  whan  .ib^-yidgt 
conciDia  wiU)  the.  jioiy  ia  the  cpaclusictn  of  their  inability  to 
agree  oa  a  verdict,  pn^  therefore .  discbarges  them,  ihs  (po- 
prjety  aCdoit^.sp  linger  the,  patticulw  cicgnroBtances. cappgA 
be  rcviewfld;^.buta  ^hfo  tbaqneetian  of  Jaw  aria^,  whetbtf 
there  wtt^  a  jqopaidy  or  nptBt^bJ^qaeatioQ  may  J^.Kexamiaecl 
pn  appeal,. or  writ,  of  et^i,  or  plea  of  farmer, a^qujttaj,  %•- 
cording  to  the  practice  of  the  court,'  an^  the  nato^  of  the 
pas?.  

§  671  a.  The  dUcusaioa  under  our.  preheat  9ub<tiUe.is.tbw 
far  imperfect,  end  apparently  not  fuUyia.  aecorflaace  witfi 
.what  was  said  in  the  OHtaet  .For,  in  spited  the  cardinal 
4)ropoiiition  iirst  laid  down,^  that,  einca  we  are  apoo  ooostitu- 
t^onal  law,  we. must  follow  rather  the  l^ad  of  the  cooatitutiop 
than  of  the  decisions,  our  discussion,  conducting  us  oTep  tbe 
field  of  decision,  has  seemed  sometimes  to  depart  from  the 
«onstttutioD.  Ad<1  though  it  is  presumptuous  in  an  anUicHr 
to  express  top  confident  opiaions,  contrai;  to  an  onlHtikeo 
■chain  of  deoisiona ;  still,  in  a  matter  like  the  present,  whioe 
jodg^  differ  bo  widely,  perhaps  ^,  may  claim  exjemptioo 
from  reproach,  if  he  Rtatea  his  own  conclusions.  l«t  us  look, 
therefore,  at  some  of  these  conclusions ;  taJuqg  gjsneral  vitvn, 
jwt  descending  mach  into  particolara. 


■  rwpl«  >.  Grem,  13  Waad. »;  Uaitod  SUtw  v.  Peru,  9  Wb«U.  S7»; 
I'tople  ».  Olcott.?  JobnB. Cu.  301 ;  Newton'a  cue,  19  Q. B.  7)6, 13  Jar. 6H, 
IS  I'HW  J.  N.  B.  M.  C.  201 ;  The  State  v.  Brooka,  3  Humph.  70.  But  s«« 
WiUiams  o.  CommoDwealtli,  S  Gnt  56T ;  The  St&te  p.  Battle,  7  Ala. 
!39  ;  fVri^t  D.  The  &t«te,  C  IJid.  299. 

*  "Die  Suta  D.  HoEee,  1  B*^,  <91i  Untied  SWet  r.  aboeiiMk«,S 
ikliMM,  114  ;  Fecyb  v.  Bamtt,  3  Cwnei,  304;  Ned  c  Tbe  State,  7  Put. 
1S7  ;  Wright  v.  The.  State,  0  Ind.  390.  And  Me  Ths  State  d.  Beokwi,  7 
Conn.  414 1  Reg.  d.  RbiJ,  1  £ng.  L.  &  £q.  59S  ;  Mount  v.  TTie  State,  14 
OHo,  295;  The  State  v.  Norrell,  3  Terg.  21;  Rex  ».  Wildey,  1  U.  &'S. 
183;  3HaleF.C.  243;  Bes  p.  Bowman,  C  Cm-.&P.  101.  CoDth^  irii&^ 
SlMei  B.  Uoirii,  1  Curt,  a  C.  2S.  Ses  tha  awet^-WUMtnae,  Mum.  It 
YMB.a7B.  ,, 

'Ante,  5  658  o. 

[«88] 
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§  671  b.  The  prohibition  of  a  second  jeopardy  implies,  in 
the  first  place,  that  there  has  been  sach  a  jeopardy  already  as 
the  machinery  of  goTemment,  in  its  ordinary  workings,  is 
able  to  bring  npon  a  person  committing  crime.  It  implies, 
in  the  second  place,  that  the  individual  was  put  in  a  sitnation 
to  object  to  what  was  done  against  him  by  the  government. 
Now,  if,  in  any  case,  the  machinery  of  the  government  pro- 
ceeds no  further  than  merely  to  obtain  control  of  the  person, 
not  obtaining  control  of  the  appliances  to  enforce  the  pnnish- 
ment,  it  does  not  pat  him  in  jeopardy.  £nt  when  it  takes 
hold  of  both  him  and  the  appliances,  it  creates  the  jeopardy.  ■ 
If  any  thing  short  of  both  these  things  would  answer,  then  a 
jeopardy  might  be  produced  without  placing  the  defendant 
in  a  position  to  object  to  what  in  done ;  becati«e  he  can  ob- 
ject only  at  the  moment  when  the  thing  comes  to  which  the 
objection  is  to  be  made. 

§  671  e.  The  propositions  of  the  last  section  seem  vague 
as  there  sta:ted ;  yet,  vague  though  they  seem,  they  lead  prac- 
tically to  distinct  conclusions.  The  bringing  of  the  defendant 
into  court,  by  arrest,  is  what  we  have  termed  the  obtaining, 
by  the  governmental  power,  of  the  control  of  his  person.  The 
^finding  of  the  indictment,  the  impanelling  of  the  jury,  and 
the  completion  of  the  case  in  till  other  respects  for  trial,  are 
.the  laying  hold,  by  the  governmental  power,  of  the  machinery. 
Bat  if  the  machinery  is  in  any  respect  imperfect,  whether  the 
imperfection  is  apparent  or  not,  —  imperfect  to  the  extent, 
that  what  it  does  is  liable  to  be  undone  on  application  of  the 
defendant,  after  his  conviction,  —  then  the  question  is  the 
same  as  if  the  power  had  not  put  its  hand  at  all  on  the 
machinery.  -  The  machinery  is  the  court,  consisting  of  jndge, 
attending  officers,  and  juiy.  Yet  the  power  to  govern  the 
machinery  is  alone  in  the  judge  while  the  several  parts 
are  ia  each  other's  presence.  When  the  jury  have  left  the 
presence  of  the  judge,  then  the  jurors  collectively  have  the 
power  respectiBg  what  belongs  to  them  ;  but  an  individual 
jaror  has  not  the  power.  Any  thing  coming  in,  from  without 
the  controUing  power,  to  render  impossible  the  case  going  to 
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a  verdict,  is  to  be  deemed  aq  oii^oal  imperfection,  eitber 
latent  or  patent,  which  prevents  the  jeopardy  from  ever  at- 
taching. But  what  the  controlling  <  power  does,  reoeives  tbe 
oppDUte  oonsideration. 

§  671  li  Wbeo  the  judge,  ot  the  colleotive  jnry  retired  tO' 
deliberate  on  tbeir  verdict,  being  tbe  controlling  power  of  the' 
court,  does  any  thing  contrary  to  the  rights  of  the  defendant^ 
the  defendant's  duty  is,  if  the  thing  is  done  where  he  raajr. 
be  present,  to  object  instanUy ;  foiling  to  do  which,  be  loses 
.  bis  objectioa  altogether,  ae  waiviag  the  point.  But  suppose- 
bis  objection  is  unheeded,  or  tbe  thing  is  done  in  the  juiy*> 
room  where  he  cannot  go,  and  in  consequence  of  tiie  error 
DO  verdict  cao  be  reached  in  the  case,  or  a  Terdict  is  rendered' 
improperly  against  him,  then  the  jeopardy  mast  be  deemed 
to  have  attached ;  and,  since  be  is  not  to  be  sentaooed  on  any 
verdict  rendered,  be  cannot  be  sentenced  at  all;  neither  can 
be  be  dealt  with  farther  on  the  same  charge.  The  doctrine 
of  ibis  section,  it  must  be  added,  is  in  some  points  widely, 
separated  from  the  authorities. 

^  671«.  Though  the  evidence  is  a  thing  outside  of  the  power' 
which  controls  the  macbii|ery,^  yet  neither  its  character  nor  itS' 
absence  affects  tbequestion  of  whether  a  verdict  shall  be  reached 
in  the  case.  Consequently,  if  any  unexpected  calamity  cuts 
olF  for  the  moment  the  evidence  on  which  the  prosecutor  relies, 
this  cironmstance  does  not  show  the  abeence  of  jeopardy; 
and  .if,  without  the  evidence,  the  prisoner  cannot  be  convicted 
then,  he  cannot  be  convicted  ever,  of  the  crime  then  charged 
against  him.  This  proposition  is  plain,  and  it  accords  with 
the  nniform  current  of  decision ;  but  the  statement  o(  it, 
in  these  terms,  may  serve  to  enlighten  less  plain  points  which' 
may  arise. 

§  671/.   These  views,  expressed  in  general  language,  indi- 

■  Ante,  S  d  c. 
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oate  tbe  autboHa  opinion  on  most  qitestions  -concerning  which 
jadges.difiier.  Theyare  not  meant  to  obvex  a  second  time 
tbe  gronad  of  tbe  earlier  [mrts  c^  Una  subtitle.  Aad  if  tbey 
are  correct  in  principle,  -they  Bhow  also,  that  the  coarse 
of  car  courts,  adopted  apparently  without  consideration, 
of  trying  .anew  defendants  wrongly  convicted  1^  reason  of 
a  miEidirection  against  which  they  protested  at  the  time, 
jyastead  of  sufTering  them  to  go  iree,  ia  contrary  to  the  con- 
stitaitional  role  under  dlscDssion.  If^  only  on  the  wniviog  of 
tiieir  constitntional  rights,  they  can  have  the  error  corrected, 
-— iq  other  words,  if  they  can  be  permitted  to  take  their  due 
only  on  paying  the  price  of  sorrendering  what  the  constitu- 
tion  secures  to  them, — in  still  other  words,  if,  after  they  have 
straggled  agaiost  wrong,  and  been  borne  down,  they  can  be 
permitted  to  come  up  .again,  only  on  giving  back  what  the 
otuistitution  of  the  country  gave  them,  —  in  other  words  still, 
if^  having  opposed  a  conviction  improperly  ordered,  while  en- 
titled to  an  acquittal,  they  can  have  the  conviction  set  aside 
only  on  submitting  to  run  their  chance  of  being  convicted ' 
under  a  different  state  of  facts  appearing,  when  either  they 
will  be  unprepared  for  the  trial,  or  the  government  will  have 
evidence  it  had  not  before — if,  in  still  otherworda,  the  wrong 
done  the  prisoner  ie  to  be  set  right  only  on  his  submitting  to 
the  chance  of  receiving  a  fresh  wrong,  —  surely  this  guaranty 
of  the  constitution  ia  not  worth  the  parchment  on  which  it  was 
written.  It  ie  no  answer  to  this  view  to  say,  that  the  errone- 
ous ruling  took  away  the  original  jeopardy,  since  it  was  cer- 
tain the  court  would  correct  it;  because,  if  this  course  of 
reasoning  were  adopted,  no  court  could  do  any  thing  which 
OUT  constitutional  rule  would  oppose.  This  matter  is  brought 
to  the  attention  of  the  profession,  lees  because  of  any  belief  in 
the  anthot's  mind  that  his  suggestions  will  change  the  current 
of  decision,  than  because  it  lay  in  his  path,  demanding  notice. 
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III.    Tlte  Defendants  Jeopard)/  as  concerns  his  Waiver  of 
Rights. 

§  672.  No  man  can  complain  of  that  to  which  he  consents. 
And  on  this  principle,  as  we  have  already  seen,*  a  defendant 
may  waive  his  rights  under  this  constitutional  provision  ;  and 
may  even  obligate  himself,  for  a  consideration,  not  to  set  up 
the  defence  in  a  future  proceeding  in  the  case  to  which 
the  obligation  attdbhes.  For  his  own  good  the  court  wiQ 
refuse,  under  some  circumstances,  to  allow  him  to  make  the 
waiver;  or,  if  he  makes  it,  will  refuse  to  hold  him  to  its 
consequences ;  though  there  is  some  apparent  difference  of 
judicial  opinion  on  this  point.*  Anciently,  prisoners  were  de- 
nied counsel  in  their  trials;  and  then  the  judges  counselled 
them,  to  the  extent  of  preventing  their  doing  things  prejudicial, 
except  to  plead  guilty.  After  the  practice  was  changed  as 
to  counsel,  the  courts  decided,  not  without  some  diflferences 
of  opinion,  that,  even  in  capital  trials,  defendants,  acting  by 
legal  advice,  under  the  supervision  of  the  tribunals,  might  so 
consent  to  an  arrangement  manifestly  for  their  benefit,  as  to 
be  Imund  afterward  by  it.^  And  thus  far  the  better  doctrine 
now  goes ;  probably  fmther. 

§  672  a.  The  courts,  for  example,  will  refuse  to  heai  ob- 
jections to  the  persons  composing  the  grand  jury,  or  to  the 
manner  in  which  it  is  impauelled,  after  the  case  has  been 
tried  by  the  petit  jury ;  or,  indeed,  after  proceedings  earlier 
than  the  trial.*     And,  as  a  general  proposition,  whatever  is 

'  Ante,  §  657. 

'  "In  capiUlcaaes,!  think  the  court  is  so  far  of  counsel  with  tbe  prisoner, 
that  it  shonld  not  niSer  him  to  consent  to  any  thing  maDifestlj  wrong,  and 
to  his  own  prejadice."    Foster,  31. 

>  Einloch's  case,  1  Foster,  16,  !T,  31.  And  see  The  State  t^  Sack, «  Ala. 
676 ;  Commonwealth  v.  Cook,  6  S.  &  R  577. 

*  The  State  k.  Want,  S  Ilawkt,  443 ;  The  Stat«  «.  Martin,  2  Ired.  101 ; 
The  State  r.  Lamon,  3  Hawka,  175;  People  n.  Griffin,  3  Barb.  427;  Tha 
State  e.  Seaborn,  4  Der.  SOS. 
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pleadable  in  abatemeat  is  waived  by  the  plea  in  bar  of  not 
guilty.'  So  if  a  defendant  suffers  himself  to  go  to  trial  with- 
out having  reteivfed  a  copy  ■of  the  indictment,  even  where 
the  law  expressly  directs  such  copy  to  be  fuTnished  him,  he 
cannot  afteiward  take  the  objection  that  it  was  not  J'arpished.' 
XiiHewise,  as  A  propqsition  to  which  there  are  exceptions  nqt 
necessary  here  to  be  mentioned,  if  the  (visoner  cooHents  to 
tlie  separation  of  the  jury  before  verdict  returned,  he  cannot 
Objsct  to  the  verdict  on  the.gronnd  of  the  separation.^  And 
when,  while  the  petit  jury  is  being  impanelled,  he  knows  of 
a.pau^  of  challenge  existing  against  one  of  the  jurors,  or 
tUe  whole  of  them,  but  declines  to  interfere  then,  be  cannot 
oflerward  bring  forward  the  matter.^  In  like  manner,  if  the 
d«fendant  permits  illegal  testimony  to  be  given  to  the  jury, 
Rs  shown  by  bis  making  no  objection  to  it,  he  cannot  after- 
ward claim  any  privilege  on  account  of  its  admission." 
There  are  other  illastrations,^  but  these  will  snfHce  to  explain 
tiie  general  doctrine. 


.*  KcQQillcD  n  The  State,  6  Sm.  &  M.  S87. 

*  Smith  r.  The  State,  8  Ohio,  Wi,  236 ;  Lisle  r.  The  State,  G  Miesa  426 ; 
T&cSUtee.JohiUDD,WBlk.Ui«9i9.393;  Loper u. The  State, 3  How.Misaff. 
429.  So  where,  under  aslatnte,  the  defendant  is  eittided  to  have  the  DHiiet 
of  ifitnessei  noted  on  the  indictment,  if  he  tiuSen  the  caae  to  be  tried 
'vltbowt  makii^  the  6tf)ecti6D,  be  is  too  late  aAerwwid,  B^  v.  The  State,  1 
Greene,  loira,  3lfi. 

*  The  State  p.  Mia,  15  Misio.  153 ;  Wesley  i..  The  State,  1 1  Humph,  502. 
'  Lisle  V.  The  State,  6  Misso.  42S ;  The  State  b.  Uridcrwooa,  6  Ired.  96  ; 

XVe'  -State  v.  Dunran,  6  Ired.  9S ;  Brown  v.  The  State,  T  Eflr;.  0?S ;  Hal> 
hKkc  FUnkKn,  S  Met.»S;  Barlow  a.  The  Stdte,:S  Bfat^.  114;  <^0T4t 
o.  Wnolaey,  Dudley,  Ga.  65 ;  Billii  v.  The  State,  2  McCord,  12 ;  AnonymouB, 
cited  1  Pick.  41 ;  Uaykowskie  v.  People,  1  Scam.  476. 
,  '  Bishop  V.  The  State,  9  Ga.  121, 

*  See  Common  we  iilth  o.  Battia,  1  Mass.  95 ;  The  State  v.  Cross,  34  Uaine, 
tOi;  Commonwealth  n.  Andrews,  3  Mass.  126;  People  n.  Svatea,  g  Scam. 
36; ;  AnnitTong  v.  The  fitate,  Minor,  160 ;  Cravens  ^Gant,  2  T.  B.  Monr^ 
117,  4  T.  B.  Monr.  126 ;  People  t>.  Bathbun,  SI  Wend.  509,  542 ;  Ilazen  u. 
Cgranwnwealtb,  11  Burnt,  Pa.  a&S;  Brooks  e.Darit,  17  Pick.  149;  Brooks 
r.  Daniels,  22  Pick.  496 ;  Gracie  u.  Palmer,  8  Wheat.  C99 ;  Prine  v-  Coak- 
monwealth,  6  Harrii,  Pa.  103. 
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^  673.  I^fi'  this  docttiiw  of  consent;  depend  many  things 
'Coming  ander  the  odnelntQtioDai  provision  wfl  a!re«onHtdering. 
Thaa,  if,  during  the  Mai,  tfae  jory  is  disfiherrged  witti  tfte 
IBieoner's  concnrrfrnce,  his  ptivHege  -  to 'dbjeet  la  "waiv^, 
and  he  may  be  tried  aoew.^  Aixl  wh«n  a  verdict  is  so  in- 
complete that  no  judgment  can  be  entered  npoti  it,  the  lav 
infers  the  ooneent  of  both  parties  to  it;  because  entfaer  party 
might  have  bad  it  perfected  when  rendered;^  and  therefore 
the  prisoner  may  be  put  to  answer  before  another  jury.'  ff 
the  verdict  will  sustain  a  judgment^  the  judgment  must  be 
given,  instead  of  a  new  t^ial  (King  ordered.^  On  the  like 
principle,  where  the  prisoner  absents  himself  from  court  at  the 
time  he  shitald  be  present  to  receive  the  verdict,  the  judge 
may  order  the  case  to  stand  for  anolber  jnry;  what  has  been 
done  amounting  only  to  a  mis-trial.'  And  finally,  whenevw 
a  verdict,  valid  tn  form  or  not,  has  been  rendered  <hi  an  indidt- 


'  Elijah  V.  The  Slate,  1  Humph.  102;  Willianuu.  Commonwealtb,  3  GraL 
DC7;  Dye  tr.' Common we&lth,  7  GraL  662;  Ferron's  case,  T.  Rsym.  84; 
Kinlock's  case.  Poster,  16,  27,  i  Wila.  157 ;  Rox  n.  Stokes,  6  Car.  k  P.  151; 
0^0  State  V.  McKde,  1  Bailey,  esi,  6E4 ;  Spencer  o.  Tfae  Stale,  IS  Ot-  Mt.  . 
And  see  CommDnwealch  v.  Kvt,  ll  hen^,  636.  Conln,  Hes  *.  PbtUih, 
Holt,  403,  vhere  Holt,  C.  J.,  said:  <>  It  was  the  opinioa  ef  aU  the  judg««  of 
England,  upon  debate  between  them,  that,  in  all  capital  cases,  a  juror  cannot 
be  withdrawn,  though  the  parties  consent  to  it;  that,  in  criminal  cases  not 
capital,  a  juror  may  be  withdrawn,  if  both  parties  conBcnt,  but  not  other- 
wise."   Bex  V.  Kell,  1  Crawf  &  Dit  C.  C.  151. 

■  Sargent  v.  The  State,  11  Ohio,  472 ;  The  State  v.  Underwood,  2  Ala. 
744. 

'  Wright  V.  The  State,  5  Ind.  B27 ;  Reg.  v.  Woodftill,  3  Bur.  2661 ;  Rex 
D.  Hayes,  2  lA  Kaym.  1818;  Hex  p.  Simons,  Say.  S4,  36;  Wilson  v.  "Rie 
State,  20  Ohio,  26;  Gibson  e.  Commonwealth,  2  Va.  Caa.  lit ;  Common- 
wealth u.  Smith,  2  Va.  Cas.  327;  no  State  p.  Sntton,  4  Gill,  494;  Webber 
p. -The  State,  10  Mieso.  4 ;  The  State  e.  Valentine,  6  Yerg.  SS3 ;  The  State 
V.  Town,  Wright,  7S ;  Campbell  .v.  Keg.  31  Q.  B.  799 ;  The  State  v.  SptiP- 
gin,  1  ^cConl,  292 ;  Kiarshal!  v.  Commonwealth,  S  GraL  663 ;  Common- 
wealth V.  Hatton,  3  GraL  623.    And  eee  United  Stales  e.  Bird,  3  Brev.  89. 

*  Page  t>.  Commonwealth,  9  Leigh,  683;  Commonwealtk  v.  Fiscliblatt,  4 
Met334;  TheSUteD.AmDgton,3Murph.57l.  See  Morman  0.  The  State, 
24  Missis.  S4. 

•  The  State  a.  BatUe,  7  Ala.  259;  The  State  r.  Hnghes,  2  Ala.  102. 
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ment'good  erib^d)  andtbedeftmclitat  moves  ia  eifest  of  jodg- 
aa^nt,  or  applies  to  tbe  court  to  vaoftte  a  jadgraeDt  already 
««terad|  for  any  caaBe,iaB  for  taaay.  causen  hs  ujay,  he  wiU  be 
jaewioed  to  waive  aay  ebjeetijon.to  being  put  a  second  tiia« 
ijtjeopardy;  and  sotivoiay  ordinofily  bq.tried  tqew.^  When 
the  otgeptioD.tv  the  YE^dict  reeto  oa  sotne  miaditection  given 
^.the  jpdge.at  the  trial,  if  tbe  defendant  took  the  point. at 
ik9  tiai^t'and  itwaa  oveiruled,  a  c^pvot  view  of  our  conati- 
tetional  goaraoty  ve^oB  to  indicate,  as  already  menUoned,^ 
that  he  ehoold  i».  discharged  altogether.  UafcM^nnately,  howv 
evST,  tbe  practice  in  a.  lazg^  cdape  of  caees  has  been  otheiwiae. 

^  674.'  When  tbe  indictment  is  good,  and  tbe  Dooitf  erro* 
iteoQsly  dcpposingit  aot  goodj.aiTe^ts.juilgnientonthe  defend* 
aet's  appUntioii,  —  here,  in  those  Statea  in  which  the  prose* 
OQtor  may  have  thi»  judgment  of  anreet  reversed  for  the  error, 
he  cannot  maintain  a  new  indictment;  because,  nctwith- 
Btanding  what  baa  been  done,  the  prisoner  is  Btill  in  jeopardy 
nnder  the  old  one,  which  may  practically  be  revived  on  the 
revetsal  of  the  old  judgment."  But  in  localities  where  the 
enroneons  jodgnaent  of  anest  cannot  be  afterward  called  in 
question,  the  pvisoner'e  jeopardy  has  oeaeed,  at  his  own  re- 
quest, and  for  his  own  benefit,  and  so'  he  may  be  proceeded 
against  anew.* 


■  Reg.  V.  Rdd,  1  Eng.  L.  &  Eq.  59S ;  Campbell  v.  Beg.  11  Q.  B.  798; 
iiiVitoe  V.  Tikti  State,  G  Qa.  S£  ;  SutcliETa  u.  Th^  State,  IS  Ohio,  469 ;  Reg. 
V.  Dniry,  3  Car.  &  K.  193, 18  L^w  J.  »..s.  M.  C.  1S3 ;  S^iltn  r.  The  Stale,  1 
.GiliiWiiISS;  Uineae.  The  State, S  Humph.  597;  Latiev,Peopl«,5  Uilraer, 
SD&,  308 ;  AUen  ■>.  Coiiimoaweall.h,  2  Leigh,  727 ;  The  Slate  v.  Mughe%  2 
.Al*.  103 ;  The  Slate  v,  Thompson,  R.  M.  Ch»rl.  SO;  The  State  v-  Battle, 
7  Ai».  2S9 ;  The  State  v.  Ahaja,  4  A1&  273 ;  Clark  c.  The  State,  4  Humph. 
254;  The  State  u.  Phil,  1  Slew.  31;  Crf>ia  ».  The  State,  19  Ala.  781;  Peo- 
ple 17,  McKay,  IS  Johns.  212 ;  Epes's  cue,  5  Grot.  676. 

'  Ante,  5-671/ 
.  ■  The  Stpte  V.  JJorvoll,  2  Yerg.  24.    ■ 

*  People  I'.  Casborus,  IS  Johns.  851 ;  Gerard  v.  People,  8  Scam.  363. 
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^  675.  The  English  cotnte,  Uiou^  not  bomid  by  conatita- 
tionai  rale  like  oats,  bane-  from  the  earliest  tiiue&  been  acctm- 
tomed,  in  cases  of 'felony,  not  of  misdemetBor,  to  reoommetid 
tbe  prisoner  to  apaixion';  elwaye  granted,  as  of  oouree ;  «(rbeq- 
evec  it  appeased. tiKtt'  the  jod^  pwsiding'  at  the  trial  faod 
cOmntittedaO'en^or'to  bis  piejwdtee,  inmaMevof  law.  A«d 
nntjl  reaeatly- the  doctrine  was  sapposed  to  piovdil'  in  Englaiui, 
-  ttiat  B  new  tii^ -would  Dfver  t>e  granted  to  a  dsfendant- co^ 
-victed  of  felony ;  the  reconnnendatioa  f^  pioden  beingi  in  afl 
eases  of 'felony  given  ;iDStead.i  A-reoent  decMion,  boweWr, 
settles  the'  doctnne'&i^-England^  tha<>  tteiemay  he  a  now 
taial,  instead  of  a  pardon,  ev«n  on  a  conviotion  for  felony^ 
when  evideooe  has  been  impropetly  admitted  to /the  jtny,* 
Tiie  English  mle  in  miademeanor  ha»  always  been  to  graiit 
a  new  trial  to  tbe  defendant  nader  sueb  circumatanoet,  and 
□ot  to  recommend  a  pardon ; "  'while,  we  have'seen,*  that  tbe 
prosecutor,  even  in  cases  of  misdemeanor,  can  never  have  this 
privilege  given  him.  The  view  has  already  been  presented  in 
this  chapter,'  that,  on  principle,  the  coilstitutiotial  provision 
we  are  considering  should  entitie  the  defendants  to  be  ^- 
charged  by  the  courts  without  further  proceedings  against 
tfiem,  eapeeiatly  in  cases  Of  felony,  and  probably  in  cases  of 


'  B^.  r.  Frost,  2  Moodf,  140,  1^1 ;  United  States  v.  Gibert,  2  Somiier, 
19,44-48;  United  8t«tw  D.  Keen,  1  McLean,  429,  432 ;  Bex  ».  Mawbey,  « 
T.  K.619,  638;  Archb.  New  Crim.  Proced.  177. 

■Beg-f.  Scaife,2l>ea.-G.<}.  2SI,  U  (^B.  23^;  Aicbb.  Crin.  Flaad.  & 
Ev.  ISthLondooEd.  IM.    .    ,  .  -  '- 

>  Bex  f.  CurriU,  U^  156  ;  Ees  v.  Siiainons,  1  Wik  838 ;  Bes  v.  SaaOt,- 
a-Shov.  16G;  Bex  v.  Bead,  1  Lev.  9;  Bex  v.  Bear,2  SaHt  ^«;  Buv.r 
Mawbey,  8  T.  B.  819,636)  Bex  v.  Stmow,  Saf.  34 ;  Bex  «.  TremaiiiB,  ? . 
D.&B.684,.5B.&C.  234.  But  see  Bead  x.  I}»wsaii,  1  Sid.  49.  "Acooxt 
of  ofer  and  tenninar  or  ganeral  gad  deliveryf  bovrever,  or  tint  ooort  of. 
quarter-aesuODB,  bftve  no  power  to  grant  a  new  tnal ;  at  kaetfuchtB-getter^ 
ally  underatood  to  be  the  case."  ^ivhb.  Nev  Ciink  Floced.  177.  And  eee. 
Bex  D.  Fowler,  4  B.  &  Aid.  873. 

<  Ante,  g  858.  ,  ... 

'  Ante,  5  671/ 
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osAP.  zcvTi.]  SO  SBoosjt  psosiGtrrioir.  §  675  a 

.mbdemeaoor  aleo.^  At  one  time,  some  American  jadges  were 
of  opioioa,  that  even  a  oew  trial  cannot  with  us  be  granted  to 
defeudanta  in  cases  of  felony  for  miadirecticu  by  the  court; 
-yet  tfae  doctrine  i&  .now  settled  in  our  jorispradeace  to  the 
contrary,  new  trials  being  allowed  alike  in  treason,  felony, 
and  misdemeanor.^  The  defendant  waives  by  implication  his 
eonBtitutional  privilege,  in  asking  for  the  new  trial.  And 
though  our  view  of  principle  would  entitle  him  to  a  discharge, 
uistead  of  this  remedy,  whenever  the  miHlirection  was  a  plain 
violation  of  legal  rights,  and  he  made  the  objection  at  the 
time;^  still,  even  on  principle,  there  are  cases  in  which  a 
fliscretionary  power  might  be  exercised  in  favor  of  defendants, 
where  theycooJdnotstrictly  claim  rights;  and  here,  of  conrse, 
the  remedy  should  be  »  new  trial,  instead  of  a  discharge.^ 
What  is  sufficient  cause  for  a  new  trial  is  matter  for  conaid- 
oatioo  in  our  work  on  Criminal  Procedure. 

^  675  a.  The  doctrine  of  waiving  this  constitutional  right 
does  not  rest,  as  a  matter  of  reason,  merely  on  the  consid- 
eration, that  a  man  may  relinquish  what  has  been  given  him 
for  bis  benefit;  it  rests  equally  also  on  the  necessity  of  con- 
ducting causes  in  a  way  tu  secure  justice  to  defendants.  If 
they  could  never  waive  any  tiling,  the  law,  on  the  other  hand, 
must  pursue  them  with  e^ct  aim,  since  it  could  make  no 
arrangements  to  vary  its  iron  course. 

<  Ante,  S  G3G,  e56  a. 

■  United  Slates  v.  Conner,  9  Mct^ftii,  5TS ;  XTniled  States  v.  Keen,  1 
McLean,  429;  Graj-son  r.  Common woaltli,  6  Grat  712;  Weinzorpflin  b. 
Tlic  State,  7  Blaekf.  !8G  ;  United  State*  r.  Fries,  S  Dall.  SIS;  The  State  v. 
Preacott,  7  N.  H.  387  ;  The  State  c.  Slack,  6  Ala.  676  ;  Lane  v.  People,  5 
Oilman,  SUfi.  306 ;  The  State  v.  Wood,  1  Const,  n.  b.  39 ;  The  Stale  c.  Simi, 
Dudle}-,  Ga.  21 3 ;  Allen  c.  Commonweal  Hi,  2  Leigh,  727 ;  The  State  p.  Lai^ 
mmbo.  Harper,  183  ;  The  Statu  r.  Merrill,  2  Dev.  269  ;  Commonwealth  e. 
Green,  17  Man.  SIS;  Commonircnlth u.  Roby,  12  Pick.  496.  United  States 
V.  Balbcntadt,  Gilpin,  Wi;  People  v.  Morrison,  I  Parker,  625;  United 
States  B.  Macomb,  d  McLean,  286.  Contra,  United  States  v.  (^rt,  2 
Suiiincr,19;  People  c.  Comstock,  8  Wend.  549. 

•  Ante,  sen /,67a. 

*  Commotiwealtli  i;.  Green,  17  Mass.  SIS. 
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f^T  THS  oav^Qonrots  ov-cBZUE.  [iidok.'W. 

$  676.  Thewaivln^ofooD^titadooalri^t, implied  in  ottk> 
ingan  application  for  a  new  trials  19  net  coRstmecl  to  extead 
beyond  ^e  exact  matter  cdnceining  whicbithe  xeltef  is  eongfet, 
If  Ih^refare  the  verdict  finds  a  pvieonor' ignilty:  of  part  of  the 
charge  sgkinat  timr,'and  not  gvql^  of  another- port^  as,  tot 
examplfi,  gnilty'  On  one  ooniit  of  the  iiidifjtineirt,  ai^d  not 
gaWty  OQ  another  cetint;-^  or,  tbersbeitig  bnt- one  eoon^ 
guiliy  of  manslaughter,  and  not  gnSty  of  mivdeir;^  and'  a 
nc^w  trial  is  granted  hinn,— -he  canncrt  be  convicted  ontb* 
MCond  trial  of  th^  matter  of  wfaiob  be  waS' acquitted  on  the 
first  "       ■ 

f  677.  Sometim^B  a  verdict  of  guilty  ae  to  a  part'  of  the 
charge  in  the  indictment  is  silent  as  to  the  residue  ;  and  the 
conrte  do  not  agree  concerning  the  effect  of  this  finding.* 
There  is  authority  for  saying,  that  the  verdict  is  then  too  in- 
complete to  sustain  any  judgment;*  there  is  authority  for 
the  entry  of  acquittal  of  the  part  on  which  the  jury  were 
silent,  at  any  rate  for  considering  the  verdict  equivalent  in 
its  cDect  to  an  acquittal ; '  there  is  authority  for,  allowlug  the 
prosecuting  officer  to  noLpros.  the  part  not  responded  to ;  ^  aii{] 
tb^e  is  still  i^ber  authority  for  disreganJing  such  part  altq^ 
gethec,  and  proceeding  to  judgment  op  the  matter  where  the 


-1  Ouupbdl  •■  llie  Sute,  a  Yei^.^St;  Hie  Slate  k  Kittle,  3  I^r,  471 ; 
Eamoo  v..  Th«  Sttite,!  Siraa,  TeDD.  14.  And  m^  Xlu  State  9,  D«rk,8 
Blackf.  526.  .     ,  - 

'.' 'slaughter  i.Tbo  State,  e  Humlili.  410.   '  ' 

■  .'  See  I  Siaii.  Cfim.  Plead.  5.1  ed.  34G*-350.  '    '  '  "' 

'"The  State  jr.  Sntton,  4  Oil),  494.  ConlraiBrookfl  v.TM  State,  t^fitBiillK 
3S;  Stolti  V.  Ptqila,  *  Scani:  1«8,  .'  '      .  . 

•  Kirk  V.  Commonwealth,  9  Leigh,  627  ;  Weiniorpflin  v.  The  State,  7 
Blackf.  186 ;  Brooks  i-.  The  Sute,  3  Homph.  25 ;  Morris  v.  TlTe  State,  8  Sm. 
&M.  TSa;  Chambers ».Poop}a,  4  Scam.  3M I  Stoltx  o.  People,  i  Scam.  108; 
BrQDiia|i  o.  People,  IG  111.  fill,  M7.  Oontm^  Uaited-Sut*s  v.  Ksen,  i 
McLean,  429.  See  abo  Jones  v.  The  State,  13  Texas,  168;  The.Siata  v. 
Smith,  9  Day,  175. 

•  Unked  Blatoa  >.  Ke«ii,  supi^a ;  CouitionvoiUi  u.  gtedoMn,  13  Met. 
444. 
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voks  of  Ihe  jtny  isjHatiaob^  OB.piiaciplejeitbar^Df  tbe  Itast 
fnro:  methods lappeaTB  to bs  &e  tnae  one]  while, of  .the : two* 
pttlnps  -  the  tvimOiiag  bit  ;j)f  r  .tbe  .desd  matter,  by  the  gAT«mp 
BKtital'ixqsdoatoii.nitli'^aif^.ppM.,  ia  tbe-  mom  evderijcanj 
neati  liiiaimaA^  oa.  priiMlfd^  if  the  .defeittlaHt:.hiW  a'^fMit? 
trial  after  itk&inipCefecb' finding  and  wttfaoot  the  not.  pnfa^:\ii9 
peaiDs  to.  stand,  ia  reBpect>tD  Uio^  parta  of  Ute  8Uegn>tioa>  oq 
wMah  fhe  jiwy  -wsre  BJleot,  in  the  same  pdsittOD  as  if  IJ»^ 
sdfdiot  Ve»itoO''deftotive  in  form  to  suateia  agy  jddgmeoti? 
liEU)l»'to.>bB.;;etried 'Oa  the  w-bde.^ -But  thu  aHtbontieSf  tba 
reader  perceives,  are  not  uniform  to  the  latter  effect :  'thd 
greater  number  of  cases  eeern  to  favor  the  exfeiiding  of 
tfaB  dew  trial' ORly 'to  trhbee.  partu  of  tba  iadktnMnt  fooad  «x- 
piessly  agaiiiBt  tfae  defendant  '     - .  ;  >  > 


IV,    TSc  Defendants  Jeopardy  ai-  concerns  his  FrauA 

■  J  678.  The  common  law  doctrine  is  famUiair,  that  A'aod 
vitiateii  every"  ttanBaction  into  which  it  «nteM.  StiH  any 
}i«fson,  tO'S^ssidethetrftfiaaciionon  thegroand  ofihe  ftsaki 
rtiHSt  proceed  aceordihg  to  established  rates  of  law.  Thtre-^ 
fbte  On'  geheral  principles,'  wlthbiit  feBorting'  tOi  tb&Fdttf'oC 
criminal  jarieprudence  that  a  man  shall  not  be  twice  put  in 
jeopardy  for  the  same  offence,  —  if  proceedings  in  a  civil  sDit, 
forinBtance,  are  fairand  good  up  to'the  time  of  the  heating, 
the  party -beaten-  eanriot,  in'  any  other  case,  hftve  the  judg- 
ment held  void  as  obtained  \ty  (f^lse  testimony,  oi*'  ofheif 
fraud  practised  upon  him  at  the  trial-  His  only  remedy  .is 
to  apply  fpE-  a.' rehearing,  and  within  lh«  time  and  .aqceid- 
ing  to  the  rules  prescribed  by  law ;  -  for  that  will  give  hiiD  Klief 


:  >  The  State  v.  Coleman,  3  Ah.  14;  Ndjon  m  The  St«to,  6  M^  SOD  4 
Swinnsy  v.  Hie  StnW,  S  So.  &>M.  frTG;  WBlozorpOis  v.  The  Bute,-  T 
Blaekfi-ioe.;     -■.-■"         ■  "     ''.  '^ 

'  Ante,  5  B7S,  G7a,  '  ■.'■■'■ 

A  The  m^oritydf  the  <a«at  ■»  hdd;  !n  Thp'Stattt  «J  Ceiuiiiini>Deni,BIley, 
273.  <■ 
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5  678  THB  C0S8SQCTWCM  OJ"  CMHE.  [BOOK  -VC 

In  respect  to  every  part  of  the  -transaction  into  wWoli'  the 
fraud  has  entered.^  In  orlmtnoi  eases,  ihcreis.  no  qnestiont 
that,  when  fraud  is  practiaed  at  the'trial  by  the-proaconbn; 
produftirtg  a  cettvtction.a'iterw  trial  will'  be  gtmwted  oa  ib* 
prayer  Of' the'defendftnt.  And  tWre  m  even  direct -Englnfa 
authority,'  and  there  wfe  mimerons^  jodtciai  <^c,  both  Engi 
Hah  and  Americttn,*  that,  if  the  dpfendaiit?^  fttnd  «t  tiie-  tear* 
fng  brings  about  his  acquittal,  Ihe  proeetin^or  may  baveartew 
trial.  This  Jatter  point  ie  perbaps  not  beyood  controversyj 
but  upon  principle  it  would' aeert),  that,  if  the  defendsp^f 
fl*and  was  of  such  an  eittensive  natare  as  n^ceerarlly  to  pte^ 
Vent  a  valid  conviction,  whatever  the  evidence  at  the  proset' 
cutor's  command,  theft  wbb  no  jeopardy,  end  w>  the  new  trial 
should  be  granted  to  the  prosecutor ;  while,  on  the  other  hand, 
if  it  did  not  go  so  far, there  was  jeopardy.  And,  sioee'the  pro- 
ceeding which  worked  the  jeopardy  was  the  act  of  the  law, 
not  of  the  defendant,  the  rule  forbidding  a  man  to  rely  en  his 
own  wrong  would  not  estop  his  setting  up  this  jeopardy.  In 
other  words,  looking  at  this  question  as  one  of  principle,  if  the 
fraud  prevented  the  jeopardy  from  attaching,  then  the  rule  of 
law  protectinga  defendant  from  being  pot  in  jeopordytwice 
would  not  prevent  the  ctonrt  from  granting  to  tW  State  a  new 
trial,  the  same  as  new  trials  are  grajited  to  plaintlfla  in  civil 
causes.  But  if,  notwithstanding  the  fraud,  there  was  a  legal 
danger  of  a  oonvlotioR,  tben^  as  the  defendant  if  convicted 
coQld  not  ask  (or  a  new  trial  on  the  gmtud  of  hia  own  fraud, 
the  jeopardy  of  the  law  attached,  notwithstanding  the  fraud; 
and  he  should  be  protected  from  a  second  jeopardy. 


*  OrecDo  V.  Greeoo,  S  <Sn,y,  >S1,  4  Am.  Law  Re9ft«n-,43;  Hnner  v. 
Fish,  1  Hi'k.  4SS.    And  see  Hie  article  in  4  Am.  Lair  Rcglater,  I. 

*  Rex  V.  Parser,  Say.  90.  And  it  has  b«cn  h«ld  in  GonnectiMit,  that  in 
Buch  cases  a  new  trial  irill  bc  granted  th«r  proseootor  en  a  pem)  statate. 
Pruden  v.  NorAtap,  1  Root,  98 ;  Hyllian)  n.  Nfekols,  9  Boob,  1 76 ;  Hsniift- 
ball  V.  Spalding,  I  Root,  8S. 

*  Rex  P.  Davie,  IS  Mod.  9;  Rex  ir.  Bear,  3  Salk.  616 ;  The  State  s.  Jonta, 
7  Ga.  4^;  The  Stats  v.  Wright,  2  Const.  (IT;  ^IImi  etate  d..Bi«wii,16 
Conn.  M ;'  Thfj  Slate  t>.  Da^  4  Black'E  U& ;  1  Chit  Crim.  Law,  S57. 
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'^  679.  Bat  aoHKtifDfs  a  matt,  oonsoioua-  of  guilt,  procures 
prooeedinga  against  himfleU,  simI  aoffer?  a  gbght  puaiBhrnentt 
tbinking  thereby  to  bar  a  fHx^ecatiOin  carrwd  on  iu  good 
£aith.  In  aucb  a  caee,  if  the  first  proceediog  ia  really  man- 
aged by  himself,  either  directly  or  tbrpi^gb  thq  ageacy.  of 
aiioUier,  he  i8,iWbHe  thus  .holding  hia  f^te  in  hi^  own-  haod, 
in  DO  jeopardy;  the  plaintiff  State  is  do  party  ip  fact,  bnt 
oatyenoh  in  aame;-  the.  judge  ia  impoaed  upon  indeed, 
yet  in  point  of  law  adjudicetee  motbiog;  "all  is^a  me^ 
(inppet-flbow,  and  every  wire  moved  by  the  defendant  hiro- 
4ael£''>  The  judgment  tberefore  is.  a  naliity,  and  is  no  bar  to 
»  nal  [HVsecutiiOH.^  It  would  aeem,  however*  that  here,  if 
tfae  legal  pentdty  v^aa  an  exact  and  certain  one,  and  the  per- 
son thus  carrying  on  the  ease  a^inrt  himself  had  actually 
-boim  it  in  full,  not  merely  in  part,  tbe  State  wonld  have 
attii^red  nothing,  and  eo  the  judgment  woi^Id  not  be  deemed 
in  law  fraudulent.^ 


'  Woodbnry,  J.,  in  Tl«  State  v.  Ua\e,  1  N,  H.  S5T. 

'  Thft  Siste  V.  Little,  snpnii  CommoD wealth  v.  JaUkwn,  !  Va.  Cai.  501 ; 
TheSt^o.  Atkinsw,  BHmnpfa.  617;  The  Stole  u.  Lovrry,  1  Siraii.TcnQ. 
'31;  Commonirctillh  it.  Aldennan,!  Mass.  477;  The  State  v.  Colvin,  11 
■Humph.  5D9;  The  Stale  u.  Yarbrough,  1  Hawks,  78.  And  tee  i  Am. 
Law  Register,  1 ;  Bishop  Mar.  &  Div.  $  707. 

■  •  Hamiltoo  u.'WiHtams,  1  Tyler,  15 ;  T1i«  State  V.  Lhtle,  1  N.  H.  267  ; 
'Comnon wealth  «.  Alil«aiBo,  4  MaBs.477;  Tbe  State  n  AtJEinaon,  S  Horaph. 
677.  See  BajDham  v.  Bouiueville,  9  Pick.  44 ;  Commonwealth  v.  Loud,  3 
Met.  328;  ante,  £  GG4.  In  a  North  Caroling  case,  aAec  an  indictmeat  for 
assault  and  batter/ had  been  foundin  the  superior  court,  the  defendant,  know- 
iogof  tbe  fact  but  not  being  arrested,  procured  himaelf  to  be  indicted  for  the 
same  offence  in  the  county  court,  voluntarily  submitting  and  paying  (he  fine ; 
and  tbs  {ooeeedinft  ^Bs  heU  to  bar  the  earlier  indictmeiiL  "  Certainly," 
«aid  Battle,  J.,  "it fa  do  fraud  on  tbe  law  for  a  man.  who  has  vtojated  it  to 
«otne  foTManl  and  Toluntarily  submit  to  tli^  judgment  of  a  court  having  full 
jnrisdictian  of  ^  offeoce."  Tba  State  v.  C)ta«y,  Busbee,  209.  In  Texas, 
faow9ter,undBrsJAiilar.olreutn9tanee$,wbcre  the  ptpceeding  pending  a  prior 
iodictment  was  hai^boforea  justice  of  the  peace,  tliQCOvrt  held  tbitl  tbe  pCD- 
deney  of  tbeind<t;tip*nt  took  away  tke  Justin's  juri^iction,  and  so  what. was 
done  befiwa  him  was  ft  nuUity.  Burdett  v.  Tb«  StaU,  9  Texas,  43.  ' 
59'  .  [701] 
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§'679 A  The  doetiine  of  fraud  Id  jadiaal  pwxteedtnga^ 
civil  and  ciiminal,  is  nQt  wdl.  defined  in  oar.  law  ^en«nilly } 
and,  when  it  ia  found  complicated  with  the  conatitatieaal 
rule  discusaed  in  this  chapter,  it  presents  peculiar  difficulties. 
A  EiDgle  sQggestioai  added  to  the  proposition*  of  the  losttwo 
Bootions,  may  be  of  use.  When  A  pK)ce«d)ng  is  entirely 
iieudulent,  having  no  sound  part  wbatidvcr,  tb<re  is  noctJ* 
lateral  (h>  direct  effect  to  be  giypa  it ;  it  is  as  tboagh  it  had 
BOt  been ;  only  a.party  to  iJie  frsnd  is  not  permitted  to  -nif 
on  thie  imperfection.  But  [wacticaUy  most  frauds  irlkte'  only 
to  some  partJcoLar  in  the  proceed^Dg;  not  vitiating, ^thereforej 
the  whole.  And  when  a  question  of  Utia  nature  comes  beforti 
us,  we  are  to  iaqufaK  bow  broad  aaddeep  the  fraud  was,  aad 
in  what  way  it  most  be  taken  advantage  of.  Tbts  augges^ 
tion  points  simply  to  the  path  of  inquiry,  which  every  inveatl^ 
^tot  is  to  pursue  for  himself. 


v.    When  the  Offences  are  the  same. 

^  680.  The  protection  we  are  consxlenDg  extends  ooly  to 
cases  in  which  the  second  jeopardy  is  for  the  same  offence  as 
the  first.  If  a  man,  therefore,  has  been  either  donvicted  or 
acquitted  of  one  odme,  he  may  trtill  be  pioeeonted  for  aiW 
other.*  But  the  two  indtotments  are  not  always  in  the  same 
words;  and,  when  they  are  not,  dlfiionhies  occuras  to . the- 
identity  «f  the  offences.  F<w  the  otSenees  to  be  -the  same^ 
it  is  not  oeoessary  that  the  two  indictments  ahonld  be  in- 
exact  language,  alike  ;^  neitheT  i«  proof  oatside  tbe  indiet>- 


*  Beg.  K.  Bird,  2  Erig.  L.  &  Eq.  i3S,  9  Den.  G.  0/  M ;  MaQuoid'  P.  Vity 
pie,  8  Gilman,  76;  Common  wealth  v.  Goodenongh,  ThacberCri[n.Ca«.in.i 

Hite  tJ.  The  State,  9  Yerg.  357  ;  Tlie  Stoto  ».  Ainswortli,  11  Vt  01 ;  Haw- 
icini  V.  The  State,  1  Fort.  475  ;  CfHrnuonircalth  v.  SomeTrille,  1  Va.  Cas. 
164;  Caromonwealth  v.  Mott,  31  Pick.  492;  Rex  v.l'hUlips,  iJor.  427  ; 

post,  g  602. 

■  Hile  B.  The  State,  9  T-bjiz.  S57.  .     ■ 
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raents  sltogEtbeir  ewladed.*  Yeton  tlie  general  subject  of 
oor  preBeait  sa"b*title,  thfa  wathorities  ate  vfcry  diverse  end  un- 
tatwfactarT-       ■  ■  ■  ■ 

^  680'a;  Lotting  at  the  matter  on  principle,  vb  hare  the 
ioilowiBg  propositione:  First,  ttiat  the  jeopardy  is  never  the 
Btuae  wbenilM  tvro  iildiotmentB  are  so  dlve^w  as  to  preclude 
ibesanM  evidence  from  saetaining  both ;  secondly,  that  it  is 
nifctbe  ^ame  ■when'  the  evidence  aotftajly  oSered  oa  the  fire* 
in^tsneirt,  and  intended  to  be  oflered'  on'  the  second,  relates 
toT'diflenant  trenMctions,  whatever  be' the  words  in  which 
tbey  are  vespeotively  drawn  ;  thirdly,  tbat  it  Is  not  the  same 
-wkaa  each  -describes  a  particular  offence  dialing  from  the  of- 
ience  described  in  the  other,  though  both  relate  to  one  transac- 
tion, provided  it  ia  a  transaction  wtuch  the  law  permits  to  be 
thus  cnt  np,  permitting  also  two  prosecutions,  though  difficult 
ties  arise  as  to  what  cases  fall  within  this  doctrine ;  fourtldy, 
that,  suppose  both  indictments  were  originally  meant  for  the 
same  ofTence,  the  jeopardy  19  not  the  same  when  an  acci- 
dental  variance  in  one  of  them  from  the  facts  prevents  the 
evidtace  ftom  prodncii^  danger  of  conviction.  But,  fifthly, 
Uiat  tbe  jeopardy  ia  the  same  in  all  other  circumstances 
vhersin  -the  same  evidence  which  will  enstatn  one  of  the 
iadictiaelitfl  aiutatiis  theotber.  And  if  in  any  instance  one 
(rf  the  indictments  describes  a  parttoolar  part  of  a  latter 
eflence,  yet,  if  what  it  describes  is  an  offence  of  itself,  the 
^Mpardy  is  tbe  same  on  this  indictment  and  otj  the  indict- 
ment for  tbe  larger.  Having  seen  the«e  general  propoeittons 
vesting  io  principle,  let  us  trace  the  matter  in  the  line  of 
judicial  authority. 

(:681.  An  indictment  does  not  always  in  ftict  charge  the 
ofl^ce  whidh  the  person  drawing  it  intended.  For  example, 
csiees  pf  variance^  as  the  law  terms  them,  come  under  this 


»  Bake  t>.  Pope,  7  Ala.  161 ;  The  State  o.  VeWM,  2  HE],  S.  C.  »8S. 
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head.  Thus  if  it  alleges  the  forging  of  a  irceipt  for  the  use 
of  Hugh  Brison,  and  the  inatrnrocnt  prodnced  in  eridence  19 
for  the  use  of  Hugh  Prisan ;  •  or  the  burning  of  Josiai 
Thompson's  barn,  while  the  trae  owner  was-  Jbiias  Thomp- 
son;'  or  the  barn  of  A.  &  B.,  while  it  belonged  to  A.  &  Cj' 
or  an  attempt  to  kill  Louisa  Loveland,  when  the  attempt 
was  made  upon  William,  P.  Loveland;*  tor  latceny-of  fte 
property  of  a  person  named,  the  proof  showing  (he  owner  W 
be  unknown,^ — in  tliese  and  other  Kke  eases,"  the' defeti^aWt^ 
being  acquitted  by  reason  of  the  variance,  is  liable  to  b«t  prtw^ 
eouted  on  a  new  indictment  in  which  tb«  matter  is  fnily 
alleged.  The  test  is,  whether,  if  what  ie  act  out  in  the  seoood 
iiidictment  had  been  proved  at  the  trial  under  the  first,  tl>CT» 
could  legally  have  been  a  conviction ;  when  tjiere  «o»ld,  *b« 
second  cannot  be  maintained;  when  there  could  not,  it  can 
be.^  And  this  test  is  applicable  not  alone  in  these  cas4>«  of 
technical  variance,  bat  in  many  others;"  as,  for  lostSBce, 


'  Peaniylv&Dia  n.  Huffbuui,  Addiaon,  140.  , 

■  Common Tcal til  u.  Mortimer,  2  Va.  Cab.  325. 

•  Commonwealtli  v.  Wade,  17  Fitk.  »95,  400. 

•  I'eoplc  0.  Warren,  1  Parkvr,  338 ;  VaughRD  v.  Conntttntweallb,  B  Ta. 
Caa.  273. 

•  The  SUte  r.  RcvcIb,  Buebee,  200. 

■  Tbo  State  v.  Kishcr,  I  Kich.  219 ;  The  State  v.  Kreps,  S  Ala.  951  ;  Bes 
V.  Co(^an,  1  Leatb,  4tli  ed.  U» ;  The  State  v.  McCoy,  U  N.  H.  884 ;  Tt^ 
State  r.  Slaadifur,  3  Port.  523 ;  Rox  v.  Einden,  9  East,  437 ;  Bex  p.  C!»A, 
1  Brod.  &  n.  473 ;  Martha  v.  The  Sute,  2l>  Ala.  73 ;  Tie  State  v.  Daahxt, 
S  Ala.  76.  '       ' 

'  Ilite  V.  The  Sutc,  3  Yerg.  857 ;  People  v.  WarreD,  1  Paricer,  538 ;  Peo- 
ple u.  Allen,  1  Parker,  445 ;  Durham  t.  People,  4  Scau.  17t;  Cokmoa- 
wealth  V.  Curtis,  Thaeher  Ctim.  Cas.  202.  ' 

•  United  Sutcs  k.  Nickerson,  17  How.  U.  8.204,208;  Price  if.  The  State, 
19  Ohio,  423;  Burns  v.  People,  I  Parker,  182;  Rex  [^.Tandercemb,  t  £aet 
P.  C.-619,  2  Lcauh,  4lh  ed.  708 ;  Rex  v.  Taylor,  5  D.  &  R.  422,  Sft.kC. 
502 ;  The  State  v.  Jesse,  3  Dev.  Si  Eat.  98 ;  lleg.  v.  Henderson,  2  Mobdir, 
192;  Rex  v.  Pori^-,  7  Car.  &  P.  836  ;  The  State  v.  Medintock,  1  Greene, 
Iowa,  392;  Commonwealth  0.  MeChord,  2  Dana,  Z42;  Itcx  n:  Dion,  1 
Mood}-,  424;  Boutelle  n.  Noarae,  4  Maa3.  431;  FttmI  r.  Rowse,  >  Greenl 
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oe^9  in -which  tb^ .acquittal  is  bjr  reason  of ■  tbe  indictment 
beiog. brought  'm.tiia  wrong  county .^  Probably  tbie  test  may 
IjB  UBtd  ia  aU  circurmtanc^s  where  ite  effect  J3  to  bar  proceed- 
ings;^ wbilei  m  the-jOtite^  haod,  proceedings  may  be  barred 
by  Dth^r  principles,  wbea  thia  test;fajls.^ 

•,,§  882.  Where  eBvenial  crj^nps  ere  inetqde^  one  -within  the 
«iU>er,  618  shqwu  in  this  fi^ore^preBented  first  at  §  531,  obvi< 
ooaly  aconvJRtion.fpi  any  higher  oae. 
har«  a  proaeootian  for  ajiy  lower; 
^noe  the  ^«ater  includes' the  Itisa. 
iVnd,  as  a  g«neral  rule,  the  same  con- 
«equet>ce  foUows  an  acquittal ;  be-  1 
eaa^e  geoetally  there  can  be  a  cc 
yiotion  for  the  lower,  ou  an  indict- 
ment for  the.  higher.^  But  sometimes, 
pwiug  either  to  the  form  of  the  allegatJon,"  or  to  the  lower 
offence  being  a  misdemeanor  while  the  higher  is  a  felony,^ 
such  convictioTT  cannot  be;  and  then,  though  the  party  ie 
acquitted  of  the  higher,  he  may  be  indicted  for  the  lower. 
Thus,  a  trial  and  acquittal  fbr'a  rdhbory  bars  an  indictment 
for  larceny  of  the  same  property;^  but,  where  the  rules  of 
the  English  common  law  prevail,  no  acquittal  for  felony  can 
bar  a  prosecution  for  misdemeanor.* 

ISO;  Uagbes  v.  The  State,  12  Ala.  4S8 ;  Rex  r.  I^nt,  7  Car.  &  P.  575 ; 
Beikes  v.  Coinroonwcaldi,  2  Casey,  St3;  Th«  Stale  v. Birmiughain,  Busbec, 
'l20;  Freelaiide-PiwplB,  ISLI.  380. 

■  Commoavealth  v.  Call'  21  Pick.  509. 
.„  *^nt  »ee,  and  ,quecy,  K^-  f.  Gissoo,  S  Car.  b.IC  T8I  {  Rog.  v.  IlcnSer- 
j)oq,.  Car.  .&.  M.  S2i.    Sea  R«f.  v-  Bird,  2  Bag.  L.  &  Eq.  448,  2  Den.  C. 

C.  94. 

•■Seeposf,  §fi»8  6tHeq. 

*  Ante,  §338;  The  Stale  u.  Standifer,  5  Port.  523;  Rex  v.  Heaps,  2  Salk. 
.603;  Reg.  V.  Goulil,  8  Car.  &  P.  364 ;  Reg.  v.  Bird,  2  Eng.  L.  &  Eq.  448, 
.?  Don.  p.  C.  D4  i  Dinkey  v.  Commonwealth,  3  Harris,  Pa.  126. 

,  ■  '  Ante,  §  538,  689,  542. 
;   •  Ante,  §648  etseq. 
'  People  0.  SbGotraa,  1 7  Wend.  385. 

•  Ante,  §  543!  .  ,  ■ 
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4  £SSa.  bi  Hks  biabneF,  ifthe  indiciimaDt'oorecs  bhe:  ot 
the  la^er  circles^  and  the  tonvictioB  under  <it  !fDeTe)y  cdVisk 
(MM  oC  UiB'  smaLBec,  the  result  is  a  bar  to  any  new  prosccatiaa; 
for  the  ■\ai^u^  .  For  ^  ^iftmple,  wbcn  a  niBa  is'  indicted  and 
tried  for  nrnrdo',  but  the-  jniy  find  hiat  guilty~  only  ttf  maa^, 
dlanghtrr,  lie  is  thereby  protecied  from  tiny  fbrlbRproaacoi^' 
tifMi  for  the  murdsE.' 

.  §  683.  Bat  where— still  canymg  in  oar  'ininds^tke'figti» 
exhibited  at  the  section  before  the  last  —  the  conviction  or 
aoqaittaj  iB  upbn  an  iiidictfiKnt  toveriag  no  nHorl:  thtarirc^e 
of  the  emaller  cirdfls,  the  quistion  ariaea,  whether -tiii^.-lviU; 
bar  an  indietinent  eoubraciog  one  of  the  larger.  If  it  will  put 
bar,  then  the  proseoiitar  may  begiit  with  A  K  li,  and  obtain' 
successive convlctioas,  ending  with  ABC^'wfaile,  if  be  ftad' 
begun  with  ABC,  he  maBt  there  stop,— a  oomJosion  reji^r 
nant'to  good  eenae.  Besidest,  as  Ihe  laiger  inelades'th* 
smaller,  it  Is  impossible  a  defendant  sboold  be  oonvioted  of 
the  larger  witboot  being  convicted  also  of  the  ernalier;  aad 
thas,  if  he  has  been  already  fiwnd  gnilty  of  tbs  smaller,. he  iti 
when  «a  tzial  for  theiarger,  in  jeopatdy  a^seoond  time  fiar 
the  same,  namely,  tfas  snnUer,  ofience.  Some:  appar^ti^acK 
thority,  theielbre,  ErigUah^  and  American,*  that  a  jeopoidy' 
for  the  leys  is  no  bar  to  an  indictment  fisr  the  greater,  most- 
be  regacdiid  as  ansoond  in  prinoiple;  while  the  doctriDa: 
wbi(*h  holds,  it  to.  be  a  bar  rests  Brmly  on  ad|adicatioa  al«h* 
Thus,  if  a  man  burns  a  dwelling-house,  in  which  a  bnpiaa! 
being  is  consumed,  he  cannot,  after  a  conviction  for  the  arson, 


>  Ante,  5  8"-  "'"  '■ 

■  Brcnnan  v.  People,  15  HI.  5tt,517i  Hurt  o.  The  State,  !5  Minis.  3TS, 
'  2  Hnwk.  P.  C.  Cjrw.  fid.p.518,  §6;  Reg.  p.  Button,  11  Q.  B.  929,  947, 
948,12  Jur.  1017;  1  Stark.  Crim.  PIcatr,  3d «d.  SE?. 

*  Scott  V.  United  Sutes,  1  Morris,  142;  Fiealftod  p.  Pacpls,  It  HL  SIO. 

•  Reg.  V.  Walker,  i  Moody  &  R;  44fi ;  Tha  Stalo  t>.  Sbepnrd,  7  CoaaJii ; 
Common  wealth  v.  Squire,  1  Met.  25S ;  Common  ilHallll  n.  Sinoay,  %  V&.  Cas. 
139;  IxJAnan  p.  People,  1  Coast  37S,  3  Barb.  316;  Hie  Sttieo^TomseDd, 
2  Harring.  Del.  54S;  Thayer  v.  Boj'Ie,  30  Muii«,476.  ..' 
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he  held  to  answer  foe  ihe  murder.^  And  a:|>erdon  indtcfed 
-  muA  conrieied  for  an-aseablt  only  ia  pmtccted  thereby  from 
pvoeccotiev  fer  the  battery ;  beoaose,  eaid  Ti>tten,  J.,  "  tba 
dae  h'tt  neceesuiy  part.-ofthf!  other;  laBd,  if  be  be  now 
^oiahed  for'thebattecy,  heTCiU  thereby  :be-tiJi>ioe  punished 
for'theiapfSftUhJ'^  It  has  beeo.sDpppsed,  1bat,if  thetribunal 
trying  the  le?a  offence  has  jurisdiction  oTep.i$,.hutiftot  ovtir 
the  higher,  the  case  will  be  different;"  yet  there  seeniB  no 
jaKt.fiknntiation  of  principle  for  this  dhtiflettoti.'  ' 
■,, 

■■  ^'684.'  Tbe  dootrtne  c^  the  last  section,  thpugh  florin  in. 
ib^,  ^itasente  some  difficulties 'in  the  appKcation.  For  ex- 
amplev^appbse.^a  man  ia  indicted  for  a  simple  asBanltcom-' 
mibted  as:  a.^aitof  a  tFanaaction  eo^ng  in:  murder;  and) 
4ntfaoat  his  fraod,  ia  ctfnvicted  of  the, assault;  ^taii  be  be 
B^ielfled -thereby  from^  proaecotion  for  the'  heavy  diime  of  raur-' 
der?  This  case  is  not  likely  to  arise  in  fact;  for  itnerer 
ooald  aciae  witfaoat  aome  great  dereliction  of  duty  in.  the  offi- 
den  of  Uie  guvernment  But  oasea  have  arisen  in  which,- 
4fter  a  conviotioa'  fbr  asaanlt  and  battery,  the  'injured  person 
h^  died  4f  tbe  wound  in  time  to  make  the  trecsaelMm  mar* 
der  in  the  apaailant.'  Aod  the.cotirts  have  .held,  that  such  a 
xdaviction,  under  anchi(aT<nimstancee,dc<^s  not  preclude  im' 
aictmeatic>rth&  murder;  the  reason  appearing  to  be^  that  the 
blow  which  had  not;  produced  death  ia-lsgally'adifieteni' 
fting,  seen  in  the  light  of  its'  results,  -from-  the  blow  which 
bad  prodnced' death.'' 

§  685,  The  doctrine  of  the  section  before  tbe  last  goes  far 
to  establish  the  general  one,  that,  although  when  a  man  has 
done  a  criminal  thing  the  prosecutor  may  carve  aa  large  an 


1  The  State  v.  Cooper,  1  Ur«eii,  N.  J.  SSI.    ' 
•  The  St«lct>.ChBffiii,«  Swan,  Tenn.4»8.  -      ■ 

'  Coounonweahfa  r:  Curtis,  11  Bli'k.  184. 
S  Sag.  t>.  Walker,  3  Moodj  &  R.  44B. 
,^  GoimiinwcaUi  v.  Bohy,  12  Pk4[.'49S  t  Bonvt^  PM^e,  1  Farter,  189. 
See  Wrigbt  IT.  The  Stale,  fi-Iiid.fi23'     ... 
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'offeneeontof  4he^tntiaBotion'a«i)s  b«n,fyet'heinnetoatii^|r 
oaee.  Andlf 'wcreceivQliiiaprofXHctJoBwithtbe  wadiiptotii- ' 
it^,  that  tbe-man  may  do  KveraL-distinct  efiqutml  tfiiogs  in 
BOQcessIoD,  sadevm  .by  tbeasmrscV  plt>vidcd  no  «Be:ao«afa 
the  same  grotutd  b9  anoibn^'Jof  eBsh'Of'iWliBelib&'is-'iaips- 
lately  indictable,  —  it  seems  ju!<t;  yet  it  ia  bat  Imperfectly 
ifporttd,  at  leaet'bat  tudistindtiy  <lt&ini^  >by 'Che:Bttt|i<»- 


(  636.  Thos  the  Vermont  court  held,  that,  where  the  saffp 
blow  woooded  two  men,  a  conviction  for  the  asdavlt'iuv}:  ilwt- 
teiy  as  comioitted  on  one  of  them  \va»  a  bar  to  an  Indl^* 
loent  for  it  on  tbe  otber.^  And  in  North  Caroling,  yi)teK 
there  was  a  duty  to  Jieep  the  streets  of  an  incctfpQrated  twra 
in  repair,  and  several  indictmento  were  found  on  the  .api^e 
day  for  breachee  of  this  duty  in  respect  of  aa  many  atreeta,  it 
was  decided,  that  a  cooriction  on  one  would,  bar  proceedimp 
■on  tbe  others.*  On  the  other  band,  probably  Ihe  English 
and  eome  other  of  the  Aineri^aii  tribonaU  would  tal».ikP 
other  iway, in  cases  like  both  the  two  laat  rneotioped.^  oAp 
£liigliBh'  judge  even  laid  dowu  the  docbrine,  that,  wtwni.f> 
{naa«tole.  at  one-time. two  pi^belopguig  to  t'he  same  penffR, 
he  might  first  be  convicted  of  the  larceny  of  one  9f,fb«ra, 
and  afterward  of  the  larceny  of  the  other;*  and,  if  Ihe  pigP 
belonged  to  different  persons,  there  would  be  American  an- 
thority  the  same  wayJ     But  there  is  plainly  a  limit  to  the 

'   ■  Ante,  <F  586. 

'•  Ante,  JHOand  twAe,  SS3,  5S4,  &87.  '"'■ 

•  The  Snite  V.  Damon,  8  T>ler,  88T. 

■*  The  Sute  r.  Pajetteville,  2  ftfajrph.  SJl. 

*  Tho  State  f.  Fift,  1  Bailey,  1 ;  Reg.  r.  ChitintmeTB,  3  Mnodj  ftll.'M, 
2  Lenin,  53 ;  Smith  e.  ComnKmirealth,  7  Grftt  SSI ; '  The  Btate  r:  StaaifiM, 

STtniftas.  ■■  ■    ■  * 

-;  *  Reg.  r.  Bhrttel,  Cw.  &  M.  eo9.  '  ''' 

1  "The  Stfrteu.  Thuntbn,  SMcMnUan,  389.  #nds«e  on  tkn-qmsttMnflltfe 
9HU:  V.  WilllHins,  10  Mutnpli.  101  ;  hadin  v.  Tlic  State,  7  Miim.  Sv*.  R»^. 
'■('fitensdalc,  S  (^r.'&K.  765;  The  8taie  <r.  N^aon,  %»  Maine,  Hi;  Rn^'tf; 
Birdsc}'e,4  Car.  &  F.  S8G,  Sbiacwf  tht^eotseswotild'aihnitO^tineUaiA- 
ment  only,  i*h?r«  tbe  gtwds  irere  own^  by  diBtmbt  penooj.  '   ' 
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light  of  imiltipljiiig  indicttneoto  for  the  smme  transsetion,^ 
tboagh  we  maj  not  easily  say  what  it  is.  For  example, 
while  a  comi^ete  larceny  is  committed  in  every  coan^ 
throagh  which  the  thief  canieB  bis  stolen  goode,^  clearly  he 
ean  bC' coihviBtcd  in  no  more  tbaa  one  coni^^ 

f  697.  The  conrto  holdf-Uiai,  if  a  man  in  the  night  time 
breaks  and  enters  a  dwelling-house,  intending  to  steal  theaiein, 
and  actually  steals;  he  may  be  punished  for  two  oiTences  or 
eiie,  at  the  dection  of  the  power  prosecuting  him.  If  a  single 
eohttt  of  the  indietment  charges  him  with  tweaking,  entering, 
and  stealing,  they  say  his  offence  is  single,  'being  bnr^ary 
committed  in  a  particolar  manner;*  but,  if  the  first  connt 
sets  ont,.in  the  other  way,  the  bargtary  as  done  by  breaking 
and  entering  with  intent  to  steal,  then  a  second  count  may 
allege  the  larceny  as  a  separate  thing,  and  he  may  be  con- 
■*ieted  and  sentenced  for  both.^  This  doctrine,  as  concerns 
the  right  to  make  two  offences  of  the  transaction,  play  be  no 
more  objectionable  than  some  things  eBtablished  in  cases  re- 
fmed  to  in  the  last  section.  Still  we  may  question,  whether, 
on  principle,  St  does  not  presa  more  heavily  against  defend- 
ants than  the  hutnaae  policy  of  oar  criminal  jarisprndeoce 
Jastifies. 


■  Plumb!)'  V.  Commonwealth,  3  Met.  413;  The  Stale  v.  Johnton,  12  Ala. 
640;  Uinkle  v.  Conunonireallli,  4  Dana,  M8.    See  poat,  §  6S9. 

■  Ante,  §  SSS.  < 

■  TippinB  D.  Tbe  State,  14  Ga.  42! ;  2  Hawk.  F.  C.  Cnnr.  Ed.  p.»17,S4. 
And  «ee  Strickland  v.  Thorpe,  Tetr.  136.  See  Airtlier,  as  ilhotntiiig  the 
matter  orthusecdoD,  The  StAte  p.  Parah,»Ricb.saa;  Freeland  i>.  People, 
lemsso;  Fiddler  r.  The  State,?  Humph.  SOS;  Bex  p.  Cvltle,  3  B.  &  Aid. 
tSl,  1  Chit  161 ;  CapenhKTen  i>.  The  State,  15  Ga.  264 ;  Bex  b.  Britton,  1 
Ifoedr  &  B.  a»7 ;  Bank  Proaecutioiii,  Riw.  k  &j.  878. 

*  The  State  v.  Squires,  11  N.  H.  37;  The  State  «.  Hoore,  13  N.  H.  iS; 
The  State  v.  Bntdy,  14  Vt  3S3 ;  Bex  v.  Comor,  1  Leach,  4tbed.se;  Bex 
«.  TaDdanMHub,  2  £a«  P.  C.  S19,  2  Leaefa,  4th  ed.  708;  Cixmiuwwedth  v. 
Bnrwn,  3  Rawie,  207 ;  Joaes  o.  The  State,  1 1  N.  H.  !6» ;  Stoofx  v.  Co»- 
mODwealth,?  S.&R.491 ;  CtnunonwealUi  e.Tnck,  SO  Pick.SfiS;  CommoK- 
wealth  0,  Q(^>e,  22  ^ck.  1.    See  VoL  II.  {  se. 

*  JoflBl7D  V.  CommoawMltb,  6  Met.  S36.    Bat  aee  poa^  g  689. 
VOL.  I.  60  i'^^} 
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§€88.  Oatfae•4lle^haQdy4be«cArtsof  N«tbCa»eUnaBiid 
Geoigia^ftve  bf>tb  ftdjmSeateid'Dponaqacstion'nKwe'Oois^ir 
oateii-  '  The  ffloiv  .vatieAtbod  te>  exUt  weref  th^t  a  man  in  tfae 
nigbAtime  entemdu  dwcUiDg-b^GneiinteBdifig  to  ateet  in  Hf 
aad  tksTein  eodoxoittsd  the  toiaeiiy  by  vii^eiwe .  ftooi  tbe  p«- 
iOD  of  ooe  tbei&foaDcL  Id  order  tvseeclearlytbieipQiBts  46; 
mdedfletiiM  eaU'te  mind,  tlmt  the  twaaking'iuidieateriag)\ritb 
tb«.  intent,  may^  alone  oonstiitite  iuvgl wy ;  tbat  fltenUng,  witb 
violence  from  the  peT»Oo,-is^  tobbtwy^  jaod  tbat  ti^  feloniottil 
taking  and  cairyiog  away  of  the  |»X)perty  is  larceny.  Now 
'  let  ACBD<ref»eaeBt  tfaewholS'tTaas- 
action;  ACBB,  the  leaking  and 
'  entering  with  iutentj  -AI>B  F,  the 
.  violeooe  eonimitted  on '  the  peinxo  of 
:tbe  individoa) 'witiiin^  tfip  hOBWi  And 
'A  E  BF,-th«  laiceay.  A£  B  F.ibere- 
fens,  is  n«desserily  apart  of  the  robb^ ;  and  it  may  be  raada 
ft{>avtof  tbe'bDf^aay'ornot,8ttlie'dflcttoaDf.tbe{;4aittdert^  la 
Ktir^h' Carolina,  Ae  prisoaer  waa  indicted  for  Uie  baiiglary,  a^ 
alccbni]:4iahf  d  by  the  •etaal  ooainiJBsioa  «f  the  laroenyj.  name* 
lyJoiACBF.  Hewa8alsoiDdtctedfcatberobbery,AE-B& 
On  the  fdal  of-  the  iimner  indictment,  he  was  convicted  only, 
of  the  laieeny,  A'EBF;  and  tbds -was -bfild  to.bar  forthet 
jKoooediiigs  for  the  robbery,  AEBD.'  He^.tbe  reader  will 
notice,  that  the  first  indictment  covered  ^  part,,  .namelyi 
A  E  B  F,  of  the  second ;  and  therefore  the  case  falls  within 
tb&prui^|ile0tatt)dafeW'iidctJ«n0bac)c.B         ,  •.    '  ^ 

§689.  In  the  Georgia  case,  depending  on  like  facts,  the 
first  Indictment  seems,  the  report  being  indistinct,  to  have 
been  for  the  burglary,  aa  including  only  the  intent  .to  steal ; 
namely,  for  A  C  B  E ;  the  second,  for  the  robbei^,  A  E  B  D. 
&a  the  tnal  of  the  fint  iAdiDtmentfiendenae  of  the  robbery 


>  Ante,  g  637. 

'  Ante,  §6S».-  ■  -    . . 

[TIOJ        . 
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WMiHli<odaded  to  e^btbfa -the  burglary  tIAis«faa^i;ed;  acoa- 
victionvffis  dbtainsd;  Bod-itWas  held  to  bar  proceedings  an- 
diM  tha^«eoo«idi'"'Andth^:«(nirt  laid  down  the'broad  doctriDe^ 
that  a-fidnvicti'enMaoqaitlal'Os  ooe  indibtment  wUrbat-a 
Bect>ild<"WhMicra«r-ttae  pMof  ehows'^e  eeooadeaseto-tte-the 

tiDfrKr^  tft6  rtttfif  thatindictlmeiiits  forbDrglaryand  fcrfCelay 
tian  bffth  be  proeetouted  to  oonvietion  wheo  a  pmooer  breaks 
iMo  B'(hvelfing'4fouBe,  aod  tiieieiQ  etdals. 

"'§r09OL  "The  foregoing  diCctrinfeB  Bheold  not  be  oonfounded 
With  qU'estloas  of 'evideiioe.  Caees  are  n^tneroos  in  which 
^<oof  ■of' one'crime  la reoeived  to  esteblisn  another ;  but  tVe 
Introduction  of  it  bars  not  an  Indlotoient  ,for  tl«  ofTence  not 
under  triaL  Thus  ttie  Maine  liibanal  bag  ijeld,*  that  spepific 
sales  of  intoxicating  Itqoor  are  indictable  under  a  statute  for- 
bidding thera,  after  the  party  has  been  convicted  nnder  aeother 
^tnte  for  having  been,  at  ttie  time  of  making  them,  a  eom* 
mem  seller;*  though  the  practice  Is  familial^ -that  sudh  sales 
itme  corapeteDt-evidenoe  1o  the  char;^  in  'the  first  .indict> 
metitiB  -  So  an  acqnittal  For  forgii^  a  oertifioate  of  deposit  oa 
flnebankisno  bifir  to  ascriwe^ent'prosacDtfon  for  obtaining 
money  fttmi'^MhSr  bank,  by  means  of^a  fdrged  letter  tmloft* 
ing  the  same  oeMlficate.^  -  Anil  time'  are'  numeioaB  oaM9 
resting  on  tiiit  principle.'  ^      -.■    ■ 

I  69L  In  connectJOB  with  tiie  foregtnng  doctrines,  maybe 


'  Boberti  B.  The  State,  1«  Gft.  8.  SQ<e  ^  CopenhaTen  i>.,The.  SUt^  IS 
Ga.261.  '  , 

'  Aiite,g«8^.  ■       ■     '    ■  ■"■  ■■' 

'  ■  Bee  aftite,'$  SS4.  '  '  ■  ■■■ 

,«  Ibe'StaU  d.Uiker,  UUainvaUt  Hie  State  n  Caoabt,  la^Utiiie) 
M9. 

•  CoBiMmwMltfa  9.  Tublw,  1  Caafa.  3.  ■        - 

■  People  e.  Ward,  IS  Wend.  231.  And  see  Commonwealth  v.  Qnun,  8 
V».  Ca«.  89. 

'  Commonwealth  o.^Chifcsnj^'Cndi.  ISi  Xb«  State'o.  Jesse,  3  Der.  & 
Bat  98.    See  People  c.  Burden,  9  Barb.  i«7.        ..  ; 
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mentioned  another  one,  alluded  to  in  the  early  part  of  this 
volume,^  that  there  may  be  two  punishmenta  or  penalties  or 
remedies,  for  the  same  criminal  act,  to  be  enforced  in  differ- 
ent proceedings.  Thus  the  New  York  court  held,  that,  if  a 
statute  creates  an  offence,  and  imposes  &  specific  penalty  to 
be  recovered  in  an  action  civil  in  form,  and  also  declares  the 
offence  to  be  a  misdemeanor  punishable  by  fine  and  imprison- 
ment, there  may  be  both  an  indictment  and  a  penal  action 
for  one  violation,  neither  of  which  proceedings  will  bar  the 
other.'  So  it  appears,  that  a  proaecation  for  a  contempt  of 
court  will  not  prevent  indictment  for  the  samp,  act.^  ,  ,And 
there  are  other  cases  depending  on  a  like  principle ;  but  whati 
exactly,  are  the  limits  of  the  doctrine,  which  certainly  has 
limits,  ,we  may  not  readily  eay.* 


VL    l^e  Doetruie  of  AiUr«/oi»  attaint. 

^  692.  The  doctrine  prevailed  in  En^and  at  the  time 
this  country  was  settled,  that,  subject  to  exceptions,  a  person 
attainted  for  one  felony  could  not  be  prosecuted  criminally 
for  another."  But  thie  doctrine,  though  ^cognized  in  one 
or  two  American  cases,"  is  not  usually  followed  in  tbla 
country.''  In  England  it  was  long  ago  abolished  by  act  of 
parliament.^ 


"  Ante,  §  99.  ■ 

■  Peoplfl  V.  SteTQDS,  1>  Wend.  S41 ;  Batchla^  v.  Uowr,  IS  Weod.  tlS, 

■  Bex  V.  Lord  OBWiston,  2  Stnt.  1107;  TqL  IL  §  318  et  s«q. 

.  *  S«e  The  Stale  p.  Flankett,  3  Hwruun,  S;  The  Slate  v.  Sonnerkalb,  2 
Nott  k  McCord,  2S0 ;  Uodges  v.  The  SCbte,  8  A1&.  55 ;  The  State  c.  Keen, 
S^  Maine,  BOO;  Simpson  v.  The  State,  10  Terg.  625 ;  The  State  v.  l^ppan,' 
15  N.  H.  91;  The  State  d.  Thompaon,  2  Strob.  13;  ante^S  666,  note. 

'  4  Bt.  Com.  836;  3  Imt-SlS;  2  Hale F.C.  362-354;  Amutnmgo.L'Iile, 
laMod-lOS.    SMBeztr.  fi]ricett,BiHs.&'B7.  8fl8.    '         " 

*  Creiufaaw  r.  The  Btsbt,  Mart  It  Terg.  129. 

*  8Mante,$fiS0. 

*  Stat.  7&8  Geo. 4, c.  18, 1 4. 

■     ■  C'13.3,-  '-■'"     ■  ■■    —■"■     ■ 
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-.1  ...    :    1       ,!    CHAPTER   XLVia 

.^[^fpJLTABUB>CISAJ!ICBS  AND  BORFOTCSEa  irn^OUT  CBDUHAL    -' 

■»o  i.  .->■...- ■         ■  oosnonos.. .    ..'.""     .    , ;.    ,".    ■■' 

'jf,  693. ,  Teb  subject  of  this  chapter  ip  one  of  a  nature  pe- 
ialiar  to'itsetf.'  Its 'affini^  iq  not  alone  with  the  criminal  law, 
neither  is  it  peculiarly  a  matter  of  civil  jurisprudence.  la 
the  popular  miod,  it  is  more  aDied  to  the  crindinal.  In  fact,' 
it  extends  its  roots  into  both  departments,  while  its  visible 
branches  are  all  its  own.  Nearly  every  subject  of  property  is 
some  material  Ibtog.'  For  its  existemKvag  matter,  and  for  its 
materia]  relations  toward  Qs,  it  depends  upon  the  law. of 
aWtuie.  But  its  relations  toward  u^  as  property,  and  ita 
^(istericb  as  such,  depend  solely  on  the  law  of  the  land.  If 
It-man  owns  a  bag  oC'coin,  and  drops'it  in  mid  ocean  where 
gravitktion  carries  it  beyond  his  reach,  he  can  enjoy  it  no 
fiiore.'ihpugh  it  is  still  his  property ;  while,  i|  he  maintains 
hi's  material  grasp,  yet  so  uses  it'that  forfeiture  takes  from 
him,  not  the  material  substance,  but  the  legal  right  to  it,  he' 
ao  longer  enjoys-  the  property,  which  lias  passed  from  hatit 
thoQgh  he  has  in  his  band  the  gold.  I^aw  is  tha  ore^tor  of 
prtqierly-i'ftnd-tfag'pKmateeOf  atKBtot  hii»^prmcn\M  ioi.he 
tiling  created  the  ebaditioDb  of  ita  beiAg.  '  WAen  the  oott£- 
tiolcrs  dre  vfolat^d,  the  property,  ^a  ;  vesting  in  another,  or  in 
the  State,  or  bei^g  destroyed.^    The  violation,  may  be  either 


'  In  A  late  ManacluuBtti  oUorDeti tf  AcAitUrei  faatiiiDdTiiig  tbe  mata 
principle,  Shkw,  a  J.,  obMm4 1  ».  iJt  frepMfy  ia  thU  OmmxnwMdtti,  u 
well  thkt  in  tb«  interior  m  (bat  bothering  on  tide  w&tBra,4t  darivod  dirccflj 
or  indirectlj  from  tbe  govenunent.uid  lielde^t^tto  IfaoM  geaanl  nguh- 
lioni,  which  are  jMseuKj  to  tiie  common  good  uid  genenJ  'widfire;  Bights 
60*  f713] 
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A  criminalior.aeiTil  vrrong;.  ot^it  mfiy  he  k  thing  €tf  'wbidi 
die  tzilMUaalfl  t^e  no  cogaizBtice,  flirfher  than  simply  to  rBo- 
-Ionize  thechEtogs  of .  proprietorBhip  tn  thO'  aitide  foEfeiled, 
■w^eo'the  question' cofficB  before  tb^m  jodnciaJly. 

4  6d>ili&  '  This  JoftariDe  of  ferfeitore,  tbn^  explained,  difTecB 
from  Bome  other  things  in  the  law,  known  bythe  same  laaB. 
For  instance,  the  forfeitnres  differ  from  fines  of  specific  arti- 
cles of  property,  transferred  thepefore  to  the  government^  as 
akeady  mentioned.^  They  difiw,  moreover,  from  those  fer- 
feitares  which  in.  the  Eaglish  law  attend:  comiption.  of  blood, 
on  attainder  for  favason  and  felony.  ^' 

§  t)&t.  The  forfeitures  we  are  considering  may  be  iitus- 
trated  as  follows.  If  a  man  so  uses  his  property  that  It 
becomes  a  nuisance,  the  nuisance  is  liable  to  be  abated,  to 
the  destruction,  if  necessary,  of  the  property ; '  if,  in  some  of 
the  States,  he  declines  or  omits  to  pay  taxes  tm  his  lands, 
they  are  forfeited,  under  statutes,  to  the  State;'  one  wh6, 
in  some  States,  bets  money  on  an  election,  forfeite  thb 
money;*  and,  during  our  revolutionary  struggle,  confiscatioli 
.  acts  were  in  several  of  the  State?  passed,  under  which  the 
lands  of  persons  absenting  themselves  lapsed  in  some  ds- 


of  property,  like  all  other  social  and  ctmTentioiulrJgliU,  are  subject  to  mxA 
.  leuo&ablo  limiutioiu  in  their  enjoyment,  ai  shall  preTent  them  fraoi  btf^g 
injurious ;  and  to  such  reasonable  resbnints  and  regulatiOM  ectxblished  ij 
kw,  as  tha  Ic^pslsture,  andec  the  goTeming  and  controlUng  power  v«rted  in 
thorn  by  dte  constitution,  ouf  Ihint  uAiemry  aad  expei^nt."  Comncct- 
nealth  v.  Alger,  7  Cush-  63,  B5.  And  see  also  obwif»tions  oa  pago*  99, 
102,  lOS,  of  the  roport. 
'  Ante,  §  629 ;  Yol.  n.  §  lOOSt 

*  Ijancastcr  Turnpike  v.  Kogen,  2  Barr,  1 14 ;  Ffian^lvanis  v.  Whoftlij^ 
tc  Bebno^t  Bridge,  IS  How.  U.  S.  filS ;  Ueeker  v.  Vn*.  fieustdlMr,  15 
Wend.  397 ;  Mills  u-ilall,  .9  Wend.  313,  FenMdoak's  ^aee,  6  Co.  XWf>, 
Jen^.  Cent.  260^  Bat«s'«c«jKi|,&  Ca  ^& 

■  Bl4tlc"all  at  TexTitiea,  es6  et  seg- 1  Oodeloa  v~  Wzigbt,  ss,  Maine, 
,  326 ;  Clarke  v.  StriicUand,  !  Cnrt.  C.  C.  lAd. 

*  Pq)k  D. BaUi^tOfe  C^unt;,  13  GJl^A  J-4U ;  Btcknan  9.  Littl^ice,  i 
■Dana,  84*.  j  -         w 
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^nili^Dca'to  ttie  fitjstsi^  '  If  a:BBUiiaiLdeEierts  tbeehip,'be 
fnfeita  h^  wageb'  For&itnre*  aEe.ilikcviae  a^ipmidad  to 
,6ofc>iD»>eYeinie  aod  oths)*.  edmilarliiw^  -j^  ■  andrtfafcre  ate  fovftot- 
nrea  of  the  jefiBmyfafiofitTtf.  in  ,^aKB.- of  meayfit  property 
employed  by  our  own  people  in  illicit  trade,  in  violations 
■oi'  emJiar^riaws)  ^d  1^  like.^  Maitjr  ^Uiei'  iUoitfations 
BB^bt  beadded.; 

§  695.  The  forfeiture  may  come  inetantly  aa  the  violation 


>'  '"(Mlbertc.  tidl,  19&&ut.44;  Borlandc  Deim,4Muoti,t7^;  Cooperk 
TeUair,4  Dalt.  14;  Atherkm  d.  JohuOD,  B  Nl-H-.41^'  I%oiBpM»  e.  Cur,  & 
N.  H.  510;  Dunham  v.  Drak«,  Coxe,  SIS;  Maiiiii  v.  CotnnioDwcaltfa,  1 

■Vtei.  *4t,  OwTHj^um  v.  OxmannadA,  a  TtHM,  4ri;'  Ounbaai  t>. 
Pniim,  Coze,  Slfi ;  I}«iin  v.  CU^  Co^e,  840 ;  ^Demt  u.  Sparks,  Coxe,  M ; 
Oevn  V.  Banta,  Case,  266 ;  Ciitts  v.  Commonwealth,  2  Maw.  264 ;  Hoyl- 
ton  V.  Brown,  1  Wash.  C.  C.  298,  307  ;  Beach  v.  WoocJhull,  Pot.  C.  0.  2; 
Jackson  p.  Catlin,  2  Johns.  218 ;  Catim  v.  Jacktoo,  S  Johns.  S20 ;  Jack«bn 
V;  Bloket,  S  Johns.  161  ;  Sleight  v.  Kane,  S  Jolms.  Cas.  S96 ;  Jackson  v. 

.MtiiBon,  1  Joluu.37T;  Jackiou  tLSMtda,  2  Jcdiaa  CacSET;  Palmar  «.  Hor- 

■,tO»>  i  JJ^uw.  Caa.  27;  Jaakaon  v-  FrBToat,  2  C^n^t,  164;  McGrt^t  p. 

,pogisto(^,.16  Barb.  427;  Bare  i^.  Rhine,  2  Toates,  28& ;  Pietric^o.Mateer, 
10'  8.  &  E.  151 ;  Maelay  q.  Work,  5  BJnn.  164. 
'  The  Eovena,  Wju%,  909  ;  Spencer  v.  Enstis,  31  Maine,  619;  Sherwood 

'».  MatiWA,' Ware,  109.  .      • 

^McLane  II.  ynited_Statea,.6.Pet  404i.Ppn|^_p,  Koan,  4  CaU.SSS; 

Bentiey  r.  Koan,  4  Call,  153 ;  Brewster  v.  Gelaton,  11  Johaa.  ISO;  Wood  n. 
United  States,  16  Pefc  M«;'The  FkHtghbof,  T  dalUs.41 ;  Phile  v.  The 
Ann&,  1  Hall.  1S7;  Unibed'Statea  t>.  Package  of  Lace,  Gitpn,  OSS;  Bot- 
tomte^v.  United' States,  1  8tor]',185. 

*  Athetlon  t.  Johnson,  2  N.  H.  SI ;  OiotcI)  p.  Hnbbart,  2  Cninch,  1B7  ; 
ThftEauloDB,  1  aAHJa.5<S;  The  Jo^,  1  GBili«.S45;  The  Alexander,  I 
GdUa,S3>;  ThoR)^,  1  GdUe.  295^  The  EUn,  S -G&IIis.  4 ;  Olie  Rngen, 
1  Wheat  S2;  The  Rapid,  8  Cranch,  155;  The  Lord'Veinitgtbn,  2  Uatlis. 
103  ;  The  Sallj,  8  Cranch,  382 ;  The  St.  Lawi^ce,  8  Craddi,  484 ;  Darby 
m  'ae  Urig  Esstem,">  Dall.  34  ;  United  State*  v.  Brig  James"  Wells,  8  Daj-, 
39e;  The  Wiffiaai  Gray,  PUne,  16;  Amoiyv.  Uctir^or,  15  Johns.  24; 
United  StatMB.  La  Jeane  I^^aie,  3  Mason,  40e;'^aison(raire  it.  Keating, 
S  GaUis.  325 ;  Harmony  s.  Mitchell,  1  BlatCbK  C.  G.  649,  18  How.  U.-  B. 
11*1'' United  SlaUM  t>.  l^tlkr  Charles,  1  Brock.  947';  T%e  Oktedonian,  4 
Wheat  100;  The  Langdon  Cheves,  4  Wbeat:  109;  Jedter  n.  Uontgomei^, 

-18.HAW.  U8.11«;  Uailad -S^tM-t*.  One  tbolMawl  nine  hoitdred  and  sixty 
Bags  of  Coffee,  6  Cfsuch,  S98. 
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bib  jog-  place  wbicl),  pcF^acei.  it,^  Qr  it  qiay.  cQipe.  ondy  when 
pioaoQiuied  .by.  indicia)  Keatenc^^  la  IJiQ  lai^r-  instaoq^ 
how«v«i^  the  rip^tewe  .oarnea  it  bfick,  .by.  legal,  imp^cf^tjipiv. 
to  the  time  q£  tjw  .violation ;  Qnle«s  iat£iTeiuiig,nx|i)»  *^  pts-. 
aam  iiiK)9iioected!wit.h'the  violatipo.  ptevept  ..Qiicbj  interv 
Temng-rii^ita^  if  tfaey  exists  do  not  pretj^de.  tliis  ^ramLt  in  a)^ 
cinxuwtaBcea,  only  in  wme  ciicumptajioea.*  t 

^  696.  In  these  cases  of  forfeitnrB,  the  property  is  soppcMotj^ 
BO  to  act,  tbrongh  ite  poeseaaort  as^,  losing,  its.resfiog'^^iiee  o^ 
the  law,  to  falL  Now  a  dkk  injtcnt  in  a  man's  mt^.^aqoot, 
be  deemed  an  aetof  bis  pn^ieity*  And  so  itappettrs.  to.:trftj 
aprinc^ilB  of  tbe  ooaunon  law,  tbat  neither  an  ipteot,*  hoc 
oidinarily  an  attempt,'  will  work  a  forfeitiu&  Cotueqneatly,, 
a  condition  in  a  devise,  making  the  deviae  void  if  tbe  deyjsei^ 
aUempI  to  aiuH  tbe  eatatet  ia  a  aollity ;'  and  " if  yoe.aee  h^M- 
neighbor  eiectiag  a  tbiog  vhidi  wi|l,be.  a  jiniaaocf^  tie  caimcit| 
abate  it  till  it  become  an  actaal  noisance."  '  This  princaple, 
bowsver,  should  be  fpiardedly  nceived*  as  mpdififd  b^r.the 
doctrines  we  aiB  aboot  to  state.  ...     .y, .;  ..,ij 

I  697.  We  have  already  aeen,"  that,  faSlfeijtQie,i8BometimH^ 


■  UeLaiie  s.  Cnital  Slates,  6  FeL  IM ;  Amoir  i^  lSc6regor;i6  SobiS 
Hi  Uiiit^d  States  v.  Que  thooMod  luMhandred  and  az^  Ba(^  of  Coffee, 
8  Craoch,3aB;  Uoited  State*  v.  BrigantiBe  Han,  8  Crai>ch,4lT;  R^.*. 
Whitehead,  9  Car.  &  P.  429;  Aah  v.  AabHem,  i  VfU^  b  0.109 1  Doi^b 
BaltimoK  Connty,  13  GUI  &  J.  4U.  •  ' 

■KnDqnrtneatnKii^lV'Wfli^aU;  lkaaVBH>flSbbaB%.«Cnact, 
411;  The  Man,  1  Galli&193;  The  CaModisB,  4  WhMt.  100 ;  Bex  DL.na| 
Abyia,  Bam.k  Bj-.  lift )  Fadkwr  v.  Hailmi  tete^l  Waeh.  &  ft  VI  i  Bob- 
i««a.feRT,  lHiU,S.  Ct9I7(  UnkodStatea*.  Ckin^,  SCmicU3»;.'  J 
'  Buckler  D.  Omu,  Brart.  1S4;  The  Man,  1  Gallia.  193;  Oaik  c.  Pjof 
tectka  Iiuni«BO»  Caattptar,  1  Story.,  IW,  IbeFlo^bcr,  1  Galliai  Ah 
.«  CMe«rLei:^p«,aWaiLGaHT|QTa.  -       ,'f 

■  McQueen  Hne.  ft  Wift,  £71.  .  .'/ 
.*rieR«  e.  win,  1  Vent.  i%l\  Fi^  fc  Bya^  Om  Jan.  691^1  jWtite 

MMi»^cMe,6Oit.<0f4lt;.6tttAepm.J— M,4Siifc.*>fc'    '  .7 

'  Bext.  WhartDB,lSMod.filO,  bT-Hok^aj;  •' 

•  Ant%S€t6. 
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chap:  xLvnL]     mnsiJucM'  itm  roKtmrnmss.  ^  69ti 

ififllcted  as  a  patiisltmeiTt  for  orime.  And  We  bave  mentioned 
0Dch  inffictlbn  as  dJfflerthg  in  nature  from  the  forfeiture  dis- 
abased  in  this  chapter^  It  mayhbweveirbe  Abaerved,  that, 
whet)  forfeiture  comes  as  pniiishment,  it  may'fall  as  well  opon 
a'criminal  attempt  as  upon  a  AObstantive  ofK*nce.  Bdt  aside 
froiri  this  doctrine,  there  are  (arcurastancaain  which  the  fopJ 
Jeitnre  treated  of  in  this  chapter,  not  flowlng'indeed  from  the 
intent  of  the  owner,  bat  from  the  act  of  his  property,  will  be  ar- 
rfested  if  the  owner's  intent  did  not  concur  with  the  property's 
act  Thus  the  violation  of  revenue  laws  > — wlueh  laws  are  not 
of  ihe  driminal  department,  being  merely  fdr  the  collection  of 
daties  '  —  is  excused,  and  the  forfeiture  is  avoided,  by  over- 
whelming necessity,"  and  by  accident  and  mistake;*  and  the 
same  doctrine  ia  applied  to  the  breach  of  emtrargo  acts,'  and 
to  many  other  things."  But  in  these  cases  it  is  of  no  avail  to 
the  owner  of  the  property,  that  he  is  free  from  Mame,  onlesa 
tiiose  to  whom  he  had  voluntarilyintrBstedit  are  sotiicewise.' 

"^  f  6S8.  The  objeet  of  these  fbrfetthres,  or  more  accurately 
the  law's  motive  for  inflicting  them,  may  be  ak!n  to  the 
peculiar  spirit  of  either  the  criminal  law  or  the  civil.  But, 
Whether  the  one  or  the  other,  the  forfeiture  proceeds  in  a  way 
of  its  own,  dcawing  ita  amtenance  from  a  prinRiplft-of  its  own, 
peculiar  neither  to  the  one  npr  to  the  other  of  these  two  great 


■  ^t»,  (  «»S  A 

*  Ante,  g  116. 

:  *  Smtton  V.  Bagm,  *  CUV  6^*  i  1^  G«Ttnida,  8  Stary,  6S;  ante, 
f97B. 

*  United  States  •.  Nlae  TaAagaa  of  Linon,  P^aHj  139  ;  FMrdongh  o.: 
G&UirxmI,  4  Call,  1S»;  United  SlatM  *.  TourtuDPackagW,  Oilpiti,  S3St 
ftL  ■ 

*  Blig  Juiet  ^fallaa.  United  States,  T  Crkudi,  SS;  The  Sew  Tw^  S  . 
Wlteftt.  S9;  The  WiUUin  Gi»y,  Faiaa,lfi;  United  State*  v.  Sri|;  James 
Weill,  8  Bar,  396 ;  United  States  t>.  Goillemi  11  Hoir.  U.  S.  ih 

-.*  'Cke.'MaHaan^TlaEkt  It  VfhbiA.  1;  Peach  r.- Ware, 4  Cnnch,  U7; 
Uartin  v.  CoDnraaseBltb,,  1  Mass.  347.    Aaei  see  Btorgea  t>.  Haitland,  An- 
thon,15Si  The  Palmyra,  ia.W)i?Mt..l.-^. 
'  Philsv.  The  Anna,!  Dall.  197;  The  Bello  Comines,  6  WhtaL  IS3.-' 
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departmeRfs  of  oar' law.  -  It 'IfrDeHber'b-puDtflhniPnt  for 
crime,  even  ihoUgb'a'oiirM  iB-eommtttedWhen  it  b'incan'ed-; 
itor  a  damage  awarded' fora  t^til-  injuiy,  eveti  thougti  a  ay9 
habilitj  foltowsi'lhe  'dot-  vihMi  f^Mdnees  it  'And  Wh&n'  tiie 
motiVe  fbr  its  inflieUtHl'is  tdb  mmeWMch  pervades  dtir  crim* 
inat  law,  —  if,  in  Bny'«f9t%iiefr,'t1te:reqi^red-'e!ferDnnfltaRce!f 
occur,  it  tklls,  withoot  regard  to  whether  the  owner  commits, 
at  the  same' tifnes'tt  orime  or'  abtfi'-  O^us,  \7t1en  the  mdf^ 
ef-,a  venel - dndertailKn  jMrntfical  'B^i«elfiionfl'ii[toh'the'M]g|V 
seae,' eontntry  to  4he'aet  6f'b«ngr«ss,  ihe  owner  of  the  TessdF 
fovfeita  l^ti-  ves^tj  tbOtiigti'MMself 'iu/tocent  in  the  Aatter.* 
So  a  neutrals  abOTei  )a  aWlIigerent  eWp-is  subject  to  coiw 
dfimaadoB.*  ■  iJie&^K,'ita.-  vetrset  violates  an  edAiargo  ACtj' 


^  And  KO  Hift  'Bdayn,  12  Wbeat  1,  aod  p^rticoUrfy  the  obsenirtioas 

of  Stcn7,  J.,  p.14,  ifi.' '  :     ■ 

'  [;nitedStat<^ii.BngUdekAdIielt^HDW.n.6.t)14.  Iritbiwaae,fibv7,< 
J.,  irho  delirered  the  opuion  of  the  vpi^e  coi^tt  of  Iha.Ufiited  S.tfttaa,- 
observed :  "  It  tu  fallf  admitted  in  the  court  belov,  that  the  owners  of  th« 
brig  uid  cargo  never  contemplated  or  authorized  the  acta  ctHoplained  of; 
Aat  ibe  brig  wuloand'oti  Mt  infaot^nt  GonnneTcial  voyage  ttasa  New  T6^ 
tdGnajMmaa^  ItiOalUiiMli}  tu^d  tBatae  eqniptnfaatt  tjir^oard  iftM-tlM'- 
iumd«qtW''P'^''W**'**"'7*8^  >  ■"-  'Xhttact[j«f'<iongKai]  OrnkMnv 
exception  wliaUoer^r.irlJ^thai'the  i^gmwioabp^wilji.pr^rithoDtthfttxx^iv^, 
atioo  of  the  owners.  The  resset  which  conunits  the  aggressiqo  ia  treate^  aa. 
the  ofender,  as  the  guilty  inrtrunlent  or  tUng  to  which  the  fbrfeitare  at- 
t&ches,  widiout  an;  reference  whataoeTer  to  the  character  o^  conduct  of  the 
oner.  ....  it  U;  not  an  naoommon  oonne  in  fte  admlntlty,  acting  under 
tiM  l»w  of  n«tioiiit[tO'tp«t  tin  tbsmI  in  which  or  fay  whio)t,or  b^tbe  inaiw 
or  crew  thereof,  a  wrong  or  o^ence  haa  been  done  as  the  offender,  without 
any  regard  whattoayer-t»-  the  personal  miBO(»d»et(w  rcaponaKlity  of  -thft- 
owner  thereof.  And  this  is  done  from  ths  neceBnty  of  the  case,  as  the  only 
adequate  means  of  rap^reanitfi  the-(rffedce  or  wrong,  dr  hmrio^  itn'  indeni- 
nity  to  the  injured  party.  The  doctrine  aba  ii  hnattarfy  a[f[rfied  to  (kJa 
of  smuggling  and  other  misconduct  lAider  out  reteiKM  laws ;  tm4  haa  been 
^^lied'to  other  kiiidred  cases,  inch  aa 'cases  arinng  on  embfcrgoand  tion- 
iatetcoarse  acts,  fo^rt,  theacM  of  tlie  viaster  and  crew,  in  eases  of  tUi 
acrt,  Und  tha  interest  jj  th«  ownar  tifl&e  ship,  vbeAer  he  be  ibnacelit  or ' 
guilty;  and  he  impliedly  nibmita  to  whatever  the  law  denounces  aa  a  for- 
feiture attached  to  the  ship  by  reason  of  their  nnlawfiii  or  wanton  wrttn^^ 
,  »  ThB'nimn«,a»Eng;L;*Eq.iS8«i'  :      r.t.'i.-    -. 
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Vithwl  |^,.f^in^&,ooi(Cijvn«c^  she/Uf  forfnM,  tiie  e&toe  as 
if  h».Gawarr^  y^r.  eibe-eKOvrat^  iralB.beatettbcbQT  the  piaoe 
«f  ii^  rBB£.Qi|tbelawrliVei9U»ein^n>ibe  AatS'thrfnigh  faei 
mAst^ap^  ^w,.«B .tbj^qi;^  b(«<o«.'nat<^  'ilnAU'CbtGe  cBssa, 
oj^.c^ujBw,  .tbe'iipFfejtitiQ>-w.9i4d  bo  eqHaUjr.iincsiteili  if  tha 
9VWrMi(fewgii*(Wi?»iPW80^1yigBytji-i;   i.    ,    --  ,   i      . 

,  .1  6$)^...  li^not^ MlWtratifHi'pf  tbeilwt-jiiieBtioiied  fviaeipls 
^ybe,drQ.wn  frosa  the'CODiitton  lawdooUine  of  deodatuU,-" 
^.^Bct)>of ^l)e,ii^gliah  sy^e^pQtTpwived Jn  tUs  coDsby 
guieffia%t4f:^,all>^  ,Adecda«(J,>ia  tbe'EngUslt  lajv^isBny 
t^fiUiK'TrSB  a„Qaj^  a  JiorpeS'ft^<h^liiDr.otber  Uhe  object -t-r 

owner's  proper^  in  ^  the  nohappy  instrument,"  as  Hawkins 
t£^ms  it,  18  "forfeited  to  the  hing, In  order  to  be  dispoaed  of 
i^  PM>ii«  i^.»  by  tbe-kingisalpAaex^B  Jfow/tlw.lRW  leavee 
it  quite  immaterial,  whether  the  death  were.'aGeidqDtel'orim<> 
tamMd^'Or  VUethtt  -th«  p^:/BOrt  vfame  property  i»  forfeit^ 
I^rti6ipated  in' the  ac^  or  not.* 

!^.§,70()v  OifS  fortber  iUT»tn4oa..ift  in  the-law  of  abateU» 
QQisaiiees.  WJieoeirei;  la  BBhJMtiQf.ptoperty  oomefl,  tbroogh- 
the  iaolt  of  i^'owner  or  not,  iDto  a  flitaatioatDbea  nuisance, 
ifienoC  strfctJyforfdted;  "bnt  th^nniiance  may  be  abated," 
to  the  defitructibo,  if  necessary,"  of  ihe  property.^  .  if,  tha, 
_  nuisance  is  a  private, one,  perapna  wboap  iniereata  ana  ,preja-. 
dtqed  by<  it  may,  witlwat  iseortifig  to  JegsJ  proeeedinga,  go 
BpDO  the  gronnd  tmd  aba>te  it  )'*  if  a  pnblicj  it  mRy  be'abate^' 


.,>  VMVtd  Stabw  «.  Litde  Cbariea,  L  Brook.  U1,»»^., 

.  ■4BMHE.P.a.Cun^'fiiLl».Ii.»4^«..    

-  •  ]b,;  «IiutSI;  Fo*t«ir,  Sa7,<28a;  1  Hale  F.  CilSet  aet).  And  we 
B«v»MBad'*  OHM,  1,  Salk.  a»;  K«x  n..BNm,11  Bajoa.  208.;  CSiMdaA 
owe,  Ceo,  Joo.  4»i  S^.*..Wbe«lsr,«  Jdod..  lBT;:AMB|BnoH,  T.-B^m. 

V.     ,    .  -.■■.■ 

*.  Aitt9»s  ea*.; 

•  batM  o.  BUncoe,  !DaDft,lK8;  Ab&tt.*-Snntta».I  6i«ene«  Im,  U8 ; 
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by  any  individtittl  of  the  public,  that  is,  by'any1>o<iyA  -'Y6t,M 
we  bave  seen,''it  Must' be  in  aotoal  extsti^ce,  not  mei^ty  pfds- 
pective.  So  the  ^rson  Eating  most  60  no  ttwre  daida^ 
than  he  is  obligedto  do,  in  accompHBhlngthebbJect;*  adi^A* 
example,  if  a  honae  is  used  for  purposes  publicly  injarioas, 
he  may  pall'  it  down,  when  the  Injury  ctfatnt  otberWisft  be 
arrested ;  *  bnt,  when  it  can,  be  must  not  proceed  eo  fhi.  lA 
other  words,  he  may  simply  abate  the  nuisance,  no  more^--'' 

§■701.  In  the  case  of  a  private  nuisance,  as  i'mrfntiobed 
in  the  last  section,  there  is  no  crime  committed :  in  the  sue 
of  a  public  one,  there  iti  a  crime  or  not,  according  as  thelotent 
of  the  producer  of  it  concurs  criminat>y  therein  or  not  ThhB 
an  indictment  ordinarily  lies  against  an  indindnal  obstructing 
a  public  way ; "  but,  if  the  owner  of  a  vessel  by  misfortune  6t 
accident  sinks'the  vessel  in  a  navigable  iiv^,heis  not  ln<ttolF 
able ; '  though  the  nuisance  may,  like  any  other  obstrnotk>ia 
of  a  public  way,  be  abated.*  Yet  even  where  a  ctimfr  is 
committed,  the  abatement  of  the  nuisance  is  not  a  pm^ 
ishment  for  the  crime ;  since  puniehmeot  can  follow  orily  ibe 
confietion  of  the-o^nder.     On  sach  conviction,  'the  taatt 


UncuterTurapiken.  BF^n,.3Barr,  114;  Gn4  Fall*  C0.D.  Woni»r,.51 
K.  H.  413 ;  Bex  e.  IUiwwqU,  a  Salk.  4Sa. 

>  Reawick  v.  Uorru,  T  Hill,  N.  Y.  676 ;  Arundel  n.  McCuUoch,  10  iiMf.    . 
70;  Wetmoni  t>.  Tracy,  U  WeiuL  209;  BaU's  ewe.,  l  U»L  TS;  Uw  «. 
EDOwltoo,  SfiMoino,  12a.  .  r 

■  Ante,  §  69fi. 

.  ■  Arandel  v.  McCuUoeli,  10  Maa.  70;  The  6HM  t>.  UoOett,  1  GiwiM, 
Ioin,247;  MofEb^  r.fnwer,  1  Qreeife,  Ifwa,  M3 ;  James  *.  Uai^wapiiW. 
Jones,  S2I,  SiM.  '  I  X 

*  Jlieeker  tr.  Van  BwDwelaer,  U  Wend.  S97.    ',  ; 

•  Wekh  e.  StgveK,  2  9oag.  Mich.  pSZiBanOif  n,  CoPwiMireaUb..; 
Caicr,  903.  .•: 

.  *  71ieStatetF.Kii9ttB,3S{)ew8i69X;.FreqK«iii>.'ni«.Stal«,GF(|{*|3IS; 

Kti\y  V.  Conunoniraaltli,  U  S.  &K.'8ifi.  -.       ■  .     T 

'  Bflx  V.  Watts,  2  £«p.  «76(  Cmmuuis  s.  Sprua&ce,  4  jarring.  IteL  SlSk 

■  KumettD.  Eakridge,  6Uvnf.808;  Qopklos  n.  Ci«mbie,:4  N.H.fiH>; 
B«[«  v.'^oDBheiger,,!  yfMa, «.     -         •      .  >     ^  . 
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^vpftUy  ]iAriw^.npt.«flKfBgw,"-'in4fE«-'tl)fl  ^ti^tem^pt-of  the 
jUMfano^i  ,yet>  tliU  i».«ot  pcoftsrliyia  p«it(^  tbapaaUhaeat. 
^A  pwdoBi.oli  tbp  rf^eoWf 'Wb^«jlnr  aU  .{HipUfament  is.  ^^koip 
-Mv^y,  doe»  .Dot  free  tfafl  Jwuuuifw  &9ra  being,  abated^*  ■  . 

r  '^.TOLtO.'  MuQT >9tbW'iU«B43t!|tif)i)4.9f,t^.|<iofitifae8t^  f^ 
fflpifcMld  j«.  >thi«.QhKptei.fiHgbA  l^gMeiOr  M.  ^se  wiU  Jia#- 

•tow  u<«leigitf«Ht».exeicaw  t^'U^e  te^elativs.pewarbnt  .tt)e 
y[»w0r,.bfce.  anyiotbei^  m^y^be  .v^str^JB^d  by  tfaa.  C9iwtitn!(ic« 
^ftfete  State.  Tfae-SlatcrcDn^titut^iUrdMlfr&opipDeaiiotbei; 
4be  odjudk&tiws  sn  tbe'SjHJtyeRt  .^r^iKM^.qmaqraiw;  ,and  b^ 
jwe  should  tiav«rBetoo  wida  a  field,  aadbecompeosated  :by 
4km)  little  iriafc£9thiE^edrMrw^iF9^  to  carry  onr  investigataoiw 
ifatiio  ihit  dwecCioo.  Itm^y  bcweyer  be  aaid  ^eaerally,  tb&t 
rHxa  eoastitatuuw  Jwve  fyfr  if-^ay  d^irect  nttnctifiM  in  t^ie 
jtasrljter;  itboae  whiob, exist  ^evultipg  fiwn  provitooBB  iutror 
^bced  with.;a.(iiunai:ytr9gar4  to  4tlier.  objects,  if  indeed  my 
Azut^    :Tl7w  tb«9  Are,  ia:iqp9t  of;  tb)«  xKiow^tationH,  g^arfto? 


*  ADODTinom,  Comb.  10. 

'  ^Itcx  e.'l^ledon,  \i  Bast,  IG^V Res  t>.  W^rt  BidiDgiir  Tm4:8lrire,  7  '^. 
B.4ST;  The  State  n.Hunes,  30  Miuiie,'6S;  Rex  ir.'FKpphieaii,  3  8lra.68^, 
Restate*.  Koye«,  10  JPo8tW.H.ST9.-    >  - 

'  *'Hex  v;  'WH^x,  S  StA.  4M.    And  »<«  Caie  Af -PatdAiu,  IS  Co.  2tf. 

*  Tbe  reader  wbo  is  cuiioot  k>  fbllor  thia  wfije^  fiiMHer  into  detadl,  rosy 
profitably  consult  the  csaea  below;  namely,  —  Bamicoat  v.  Six  Qtmrter 
■Cukii'of -Gnopowder,  Thaclier  t^rim.  Cm.' S96 ;  tVuemane.  CatkvAf'Gnn- 
lMiTa«r;' Thftcher-'Crim.  Ca&  14rAiUerMaa  Prtnt'Wbifa  e.  Lawrenee,  t 
Zab.9;  Hale  d.  Lawrence,  9  Zab.  690;  Smith  c.  Maryland,  IS  How.  U.  & 
n  ;  Griffin  ti.  Potter,  14  Wend.  £09 ;  Stump  e.  I'intHay,  3  Rawle,  168  i  Hta- 
iiAmrg'Sktlki).  CottunoDwesld,  3Ctwr,'4ia  j  Trench  vi  Bollins,  31  Bfune, 
872.  .  -  ' 
'  -* 'Hie  leader  may  ooiKitltHkliAiaat):iHtdettege, -9  Dbna,  S44;  VJtJettc. 
Tiolett,  3  Dona,  Sit ;  Shepberd  v.-UeTti(ir«,  6  Dana,  5n ;  'Oooper  v.-  T^ 
aii,  4  1h&  U ;  Adiertm  e.'  JbhaMtt,  3  N.'  H.  81 ;  The  ApoUon,  9  Wheat 
MS;  dotlaiMvtteda'  K.  9«lti,  9  Met  n9;  Hie  Strie  v.  Alkn,  f  MtiCord, 
Uj  Woddridgeti.Lacaa,TB.MoDr.49;'1ElM'HIm7T*,19WbeBtli  BdM 

VOL.L  6X  tWX] 


Digitized  by  GtXlgle 


tJeoforthe'pWtetrttbh'bf  person^  cTiaiig^d'^jfifli  firitrfeVbt(t'ili§ 
tettdef  bafl'hAW^,  -tttfet  Wie  forftithteffcRsctosea  JirtHls'thai^i 
tftr  ftr&  noe,  *Ven'wTfere?'ft  CTime  ia  cothtnittedi  ti' part'of  fHtf 
pttfaiBhrtJeritf.'  'YetWtliii^'  Bfefcii,»'tfiat"ifiiri^tti*e'k8  pniiish- 
ineriffor  CTime  (^  Tmowh  ih  our  laV/fteiHg  a'diffei^ni:  fliin"^ 
fitJin'tlie-foifeitbre'We  liave  tein  diactisanig.'  '  Aitti  th<^re  mSy 
b*!  ■tfiftjum^tanceS'in  * Wch 'donbtir  w?Il  arise.'whetlier  iliG  Rrt^ 
feifttre  mentioned  in  a  statute  JA  of  tlie^  otl^  kllid'br  the  bllier: 
Where  the  It^lstare  orilirabsachasetts  directed;  Iri  a  ^attit^t 
the  fftH'eitTire  of  inhwicatlftg'Iiqnors  kept' witli 'the  iiiterit  tS 
eel!  Ibbtn'  iHitHiiitf  -  td  -  it«  '  p^fleioh,'  the  ^iipreni<e'  jadi^ 
eoart  bf  -ttlft  Conrmotowfedtli  pronotinced  <th'e  'provision  tm- 
constitDtioDal ;  becanee  the  -pttH5^diiigd"it  '^stefbRsbed'  to 
enforce  the  forfeiture  were  obnoxious  to  the  gaarantees  for 
the  prolectibn  of  persons  accused  of  crime.^ 

§  703.  Concerning  this  Massachusetts  case,  a  single  sug*- 
gestion  may  be  useful.  The  forfeiture  of  property,  for  which 
the  statute  provided,  was  by  the  statute  itself  made  to  de- 
pebd  upon  an  intent  in  the  mind  of  its  owner ;  that  is,  it 
was  to  be  forfeited  when  kept  for  sale  contrary  to  law.  And, 
disguise  the  matter  as  we  may,  under  whatever  form  of  words> 
if  the  intent  which  the  owner  of  property  carries  in  his  bosom 
is  the  gist  of  the  thing  on  which  the  forfeiture  turns,  then 
the  qnestion  is  one  of  the  criminal  law,  and  the  forfeiture  is 
a  penalty  imposed  for  crime,  instead  of  l>eing  the  kind  of 
forfeiture  discussed  in  the  foregoing  sections.  If  the  Massa- 
chusetts statute  bad  provided  for  the  destruction  or  other  for- 
feiture of  the  liquor  on  its  being  found  in  a  particular  set  of 
circumstances  surrounding,  or  in  a  particular  locality,  or  in 


V.  Lynde,  1  Root,  195 ;  WUtfield  v.  Longut,  6  Ired.  S6S;  Miller  p.  The  Sute, 
S  Ohio  Stftle,  475. 

>  Ante,  S  693  a,  697. 

*  Tabet  tj,McGirr,  1  Gray,  1,  »S,  86,  27,  86,  87.    On  the  geoenl  talgeet 
of  Btetules  Kmilar  to  that  of  Mamschagetti,  bbo  The  State  v.  Gnrney,  S8 
Uame,527;  BarDette.  The  State,  3G  Maine,  198;  The  State  cGnmej, 87 
Maine,  156.    See  Yd.  II  S  1008. 
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)|ppni»nui^oq  tP^?*^  pa^c^ibr-  ti^ipg.raiaBtioni^d,  tiie  qoos* 
^i^.woiild„b^ye  J^gD,a  vfs^y.  ^^TeatppB.  ,.Apd,perbapii.tha 
^|^f^t:j;9p.t|ius  ,ii)dical^.fnfy);,8|i9w;.l»,,^li4a  a.  ^rffit^na 
Qid^ed  in^a  AtjMnte.^.of  tbe.  one,f[iAd,>avd  vih^u  of  tJi^ 

fioE^e^i^g.tb*  thing. to  .wl;i«h  the, foifeiturfs  r^ate^,  i9;a,8^ 
c^da^.  inatter,.thB  fact  of  ite  .being  introfjjoceft.into  tbgcoo* 
«4*i;^tiqo  pf  .ttjf  c^  ,will.)VJt,^qoe  Dij^e  .tfit)  fpr^itM^,.a 
p«^a|.tjy  foi:,cnau;. ,  indeed,, the  eqtuf  .qt^eatjion is  a^aiceow, 
pn  principlt^ -and  Httle  illnminod  bj  aa^rity,  Xhe.Maasa* 
chusette  court  did  not  discuss  ijt.  in  -  tii^.  c^»e  aov  sppken  of; 
s^  the  omission  prevents  not  tiic;  f^se  fcc^a  Bhedding  Ijgl^ 
^Ye^  the  .qnefiUon  in  this  a^^t     ',....,, 

'■■  '     '      '      '"    :..  .■     ',"■      .'  .    ■    G5?3]      .       , 
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CHAPTER    XLIX. 


§  ?OBa.  Tee  sabject  of  pardon  preseMa  itself  in  mkaj 
fompHcations  in  Bogland,  but  in  tbia  country  it  is  compsia- 
tively  simple.    Let  as  look  at  its  leading  doctrines.  '  ^ 

9  9M.  A  pardon,  in  ibe  legal  sense,'  is  a  remission  of  grutt. 
The  power  of  pardon,  hi  England,  is  in  the  crown.*  It  has 
been  there  considerably  legnlafed  by  statates,  enacted  bom 
time  to  time,  beginning  at  very  early  periods ;  and  sometnnes 
pardons,  general  and  special,  havt  been  granted  by  paiticolai 
acts  of  parliaini*Dt*  In  tEds  eoontry  no  adjndicatioDs  Mve 
determined,  v^ether  tfae  power  is  inherent  in  any  departmeat 
of  onr  national  <and'-StatB  goremneuta ; 'btft  prorlsfonrHiis 

-been  mado  fortt  in  tba  conatittttioiw  o£-tb» -United-States, 
and  of  the  several  States.  Perhaps  at)  .e^a<;t  examina^on 
woald'  abew  »  Stats  or  two  ip  whic^  the  constitatiflo  is 

.  silent ;  bat,  if  ao,  the  defect  vill  be  foood  supplied  by  ibgis- 
lation.*  By  tiie  constitution  of  the  United  ^ate^  tbe  pven- 
dent  is  vested  with  the  "power  to  grant  reprieves  and  par- 
dens  for  offeqcea  agalast  the  United  States,  except  iin  leases 


~     '  Kaxe.  FAnoB^'l  'Sbew.  ze3;  Bex  *.  Craeavjilt,.  1»  Mod.  lift  »Ld. 
'  Bs7iB.2l»,8U]  SbngVitONgb  *.  Biggiaa,  6  Co.  Mo,  OrorSlu.  Cfi!;«88j 
SeuUt>.WiUiBmi,Hob.3S8,'»3)  ttqpth «. BoiPen,  U'iAASM. 
'  SlutSU  etMq. 

•  And  see  Storj  Cout  j  1496.  When  tfae  oMWtitutka-of  »'  fityt^vofto 
Id  the  jWeno*  tha  fsWer  tt  rpatiw,  ka  nUf  pkwcbq  i^  Hbaigii  Ki.l^jab- 
tioQazuKoathan^t.:  Ba)(t]riix*.6«)|{^,UAtk.431,  Ift.iMahlMi, 
the  legiflature  cumot  pardon,  tbe.ftq^' t>eina>f>S:l|i^Kil7'ia>4li  fl^tenwr. 
Haler  r.  Clark,  SS  AIa.  4S9.  ...  ,        / 


Digitized  by  GtXlgle 


4iAP.  XUX.]  f      ..  «&«MK.  fTO5 

of  impeachment.''  *  la  most  of  the  StateB,  the  power  ia  re- 
posed in  the  governm,  who  is  to  exercise  it  with  IJie  advice 
of  his  connsel,  or  otjier  officers  dengnated  for  the  parpose,  or 
alone,  as  the  provision  may  be.*  There  are  sometimes  spe- 
<ual  powers  of  remittiDg  fines  and  forfeitures  conferred  on  the 
coarts.^  

§  705.  Hiere  can  be  no  pardQn  of  an  offence  nnfil  com- 
mitted ;  for  earlier  immnnity  granted  would  be  a  license,  pro- 
-ctuable  ooty  from  the  legislature,*  Bat  whea  the  guilt  is 
.iDouTed,  it  can  be  remitted  eitbe>  before  judicial  proceedings 
are  undertaken,  or  during  their  peadency,  or:after  their  termi- 
nation, or  after  the  punishment  has  been  partly  or  fully  en- 
dnied,'.  .  This  is  tbe-generaldootiioe;  -bat 'the  constitBtions 
.of  most  of  our  States  foAid  the,  panlooing  power  to  act  be- 
.tont  eoBvictioo.'  We  ^wKi  already  saea,^  that  a.  defeadaat  is 
,^oiivii?ted  when  the  .verdict  of  guilty  is  ^turoed  by  the  jury, 
-thoagh  .sentence  is  not-  proqqnnced ;  -  and  accordingly,  in 
MaBsacbuse^s,  wheee.  this  cooslitatjonal  Eeatraiat  prevails, 
thttooort  in  one  ease  po^lfwued  the  sentence  after  the  verdict 
:  o£  g\iilty  had  been  brou^^  ia<  expressly,  to.  peput  the  jdefend- 


■  ■•  F.  S.  Conrt.  art.  !,  S  2,  cl  1.  '    ' 

-  '  See  &e  conatiMtionaattdatatnteaof'the  KTCTal  State«;^Mi,  CoBUBMk- 
iraAbi>:  CatDo, 4  GUl,fi;  Hx parte  Biroh,  SGMbii,  134,  lU;  Tl»  State 
>.fiill«f,lMi)C^,I78{.'Ilw  StMauSl*attpg>ZHBaiyb.IES;  Bx^vfe 
fbiDl,  i  fug.  iBi;  Hia  ?Ute  v.  XwiU/,  l.aav]u„lS34  Ex,  parte  Uicke;, 
.  4  Sm.  &  M.  7S1 ;  Stoop  v.  C(niunoiiT«alth,  9  Ban-,  126 ;  The  State  r.  Simp- 
'Son,"!  Bailey,  878;'  Tbe  Stale  v.  Brewer,  1  BlacW  45;  Charlerton  v.  Cor- 

1m«,9   tUibiy^  IBB .     . 

■  Straff'ordii.JackMni,14N.H.16. 

' '«Tb<fai48t>:Son>tll/Vaqgk.  SSO,  8b3;  CaMef  Firdoiu,  12  Co.  SI;  Sex 

.-<K'^PH»x,»aalk.408;  Rtfi  v.  Willtma^  Cnmb.  18 1  Shl^ef  k;  Cnister^  8 

Tentim'i  »IiMrk.P.«.Oanr.'B(t  p.  MO,  §  38i    And  Me  Ih.  a>d  §  «9, 

Butotat  pomUe  ezceptioiu  in  Eoglaod;  bat  thejcaa  prabaU^liare  no 

' 'i^it^bMtQ*  ia  Una  tXMHtrjr; 

■  ■   *  iBw  p.  saOj;  I  LewAi  4tli'  ed.  «a4;  Be*,  it.  Cnsby,'  1  Ld.  BajoL  n-, 
.'-Animfmim,  1  Teat  S IB;  Bax  v.'CaeOmami  T.  B^jm.  Sf«. 

■  -  *.>]^  pwtc'Biirdi,  S  Oanpii,  ISl,  Uf. 

■  Aiite,SS!3-  "    "- 

61'  J'Sq] 


Digitized  by  GtXlgle 


I'^rop  IBS  comnQonen  of  cbihk.      [  xfHbotcn 

ant  to  ttfflj  for  a^^pandbit ;  tvbeh,  b^B^'ObttiiiKdv  vbb  pl«*dei 
in  bar  of  the  Motenca^  , 

-  ^706.  ApardonproeiliedbyftBad  prftMEMd-on'tlitfpaidwi- 
iog  power  it  void.  'The  Sifg^iih  botobfr^eurrf'thiB'diMrtiine  n 
•lu  M  to  impljr  a  fipuid  wbenefcr  tlie  kh)g  Ime  not  been  tnAf 
and  fully  apprised  of  the  natnre  of  the  oate,  and  the  state  Of 
the  proceedings.*  Oabbett  has  observed :  "  It  may  be  laid 
4toiwa  m  a  gedeval  mte^  tiiat  any  sappvesirion'  of->tratk  op  mg' 
gestioD  of  faisebood,  in  a  charter «rf  pardon,  «ritt  fitteteft^ 
end,  upon  this  {Mincifde,  if  it  state  Uie  par^'  to  be  attaiirtaA 
when  in  ftiet  no  attainder  bad  ever  taken  'ptnce^it  #111  be 
altt^ther  invalid.'*'  3o  Hkewls^  it  Is.  voM,  if  the  patty  fi 
attainted,  and  it  does  net  mention  ttn  attnnder ;  becaoae  IM 
presumption  from  ttie  omission  is,  that  tbe  king  was  not 
truly  informed ;  *  while,  on  the  other  band,  if  Ae  chuter  of 
pardon,  drawn  in  general  terms,  contains  an  exception  of 
any  partscalar  ckun  of  felony,  the  exception- applies  eqnaJIy 
whether  there  baa  been  an  attainder  of  it  or  not.' 

'  '^707.  Qoestions  BometiDaeB  urisA  w'totbecoRstnietton  of 
the  written  instroment  of  pardon.  Yet  little  need  be  said 
on'thls  subject,  eiceptihati  on  th~e  one' band,'  it  is  to  be 
deemed  a  grant,  and  so  in  a  matter,  of  doubt  is  to  be  takpn 
{Bost  strongly  against  the  giaDtor;^  w^ilejop  the  other  h/utd, 
it  is  not  to  be  carried  by  implioetioii  be|y*ad  its  &ic  impoztJ 
■Still  this  instrument,  like  any  other,  may  have  an  opeEatioa 


>  CoanDonwuItli  ti.  VaA,  7  UeL  Alt.    s;  P.,  Tbe  StMB  ».  PsUsr,  1  Me- 
Cord,  178;  DBDcsnp.  Coiaau»wedtti)<«.&-im4».-   '   '  ' 

■  2  Gab.  Ciim.  L»w,  fiSfi  ;  8  Hawk.  P.  C.  Ciirw.  Ed.  p.  633,  ft,  9;     8m 
^SQ  tiK  State  p.  Melnlire,  1  JonM,  N.  C.  1. 

'iGdb.  Crfm.  law,  Me;  Slnst  SIS.     ■  '  -     '  T 

«9Uawk.P.  C.Onr«^Ed.p.  IH;  Bnt'.MwU&dCB,!  8id.4M;  Aaon^ 
rnons,  J.Kel.  28. 
-   •aHawfc.P;C.Cnrw.Ed.>ksB,S18.  .  .  .     •  i 

•'W7ml'aaaK,9Ca4»(;  BzpftrteHitnt,fi£&g-:'-ftS4:  '     ' 

.  '  S  Uaifk.  P.  0.  Onrw.  EU.  ^.^fflS)  M9i'H^' jr)»,^,  IS;'  00S  S«irii^^ 
CM*,  !  Roll.  60.  '-'-- 


Di.itradb,  Google 


Sa  likiv  -htyotad  iteiwwdft;  AaEl*jthc»efiii»  a  wnting,  by -the 
jutesideDt  uoder  the  seal  of  the  United  i  Ststenf  direetang  thd 
immediate  dischaj^  of  a  pecsoa  sentenced  to  the  penitea- 
^a^ibi  tpfabi&g  ,the  nihil,  wa»lleld  toina'psidMi.^  Bat  a 
faBts.ftomao  of  paidoa  u>  not  .a  ptvdoi^  though  it  may.  pK>|>- 
tBijlyjt«adth«icoiwtjwffOAti4«etli9i<iMe.aBtiLtl)ettuii^  promr 
iMd«aa  be  obtaiaed*'    '    - 

.^708,  The  powex.ojf'paidon  eiteMUtio.the  .EugUsh  law, 
^t  oaly;  toi  indictaUa  offraoM^  but  to  j»ffeaaei!  ptus&aUe  in 
the  eoolesiastiaal  conrta^  aad  tci  peml  aotioaai'*.with  this 
UmitatioD,  that,  when  a  right  to  the  penalty  or  coeta  hu 
be^onu  vested  ia  a  private  pereOD,  it  cannot  thus  be  taken 
auray.^  Xhs  eonqtitiMMia^  o£  aooWi^  oar  Stales  expreaely 
extend  the  pardomog  powa  .tg  the  renuMioD  of  fines  aod  tixr 
feitores,  while  those  of  other  States,  and  that  of  the  United 
States,  do  not ;  bi^  pretty  cioaciy  ;tbe  whoW  ifi.ijKduded,  the 
eame  as  .io  Eoglaad,  undei  the  geoeial  power.^  Ito  limit  is 
here,  as  iu^  EDgland*  that  it  oatuuit  diTeat,  private  vested 
rights.  Therefore  if  coste  are  coming  to  a  prosecutor,  or  ao 
"atlfKaeyiawl  an  already  taxed  ;'  m  i»obiUily,  ia  ovt  pmo* 


'  Joaea  n.  Hsiris,  1  Strob.  ISO. 

'RexB.  (}aTRde,4NeT.  &S1S3,  2  A.fc£.  see.  And  aee  further  as  to 
tba  iiitupmtMian  of  pMdoHs,  Bex  c.  J^ukhi,  S  Hod.  £<l ;  FhiUpa'a  cuc^ 
J  Sid.  170 ;  Pawald  p.  £r«rwd,  1  Ld.  Bayn.  697  g  Pod  ».  Tr^mlMl,  Siloi. 
S6;  W]nml'sciiM,SCo.4e6;  Phiuaik'icue,6  Co.  I&6,-  LittleUiit v. Dad- 
ley,  6  Ca  47  o ;  FVftnkliD'gcaae,  6C(i.4Se. 

'  Qook*  V.  H«U,  5  Co.  Bt  q ,-  Coddington  «.  WiUdns,  Heb.  fU. 

MIiut398;  :tHai^F,C.Cu!«,Ed.p.M«,i83.    See  tl«ntle}' t>.  Blj, 

*Tlu»DUff.  S<htb1I,  VaogLSS?,  I39i  CoakeD.HaU.frCo.  51  a;  FoqI  ■>. 
IVtunbal,  3  Mod.  fiS;  Howel  v.  Jamai,  2  Stja-  1S73;  2  H&wk.  F.  C  Cuir. 
Sd.  p.'M9»i  Mi'  MMtorafDemuig,  lO  ^ohns.  892, 48S. 
*  '  Story  Const  %  lfl(M. 

'  Cooke  o.  Hall,  B  Co.  61  a;  2  H«trk  P.O.  Corv.  £d,  p.  fi46 ;  Asglea 
IT.  CommoDwealU),  10  Orst-  69A.  See  alat  Lyon  v.  Morria,  15  Ga.  480 ; 
Jbinl9i>-f»mi*m  ?  J..^.MwdiaU.  181;  l^iipi^.v,  Tba,  State,  7  Bag. 
132. 
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tite:;  if  final  jodgmetit:  i»it«n^ied,  teatujg'ttte  tuartioa-V 
meieminuteriBlatst  tobS'doAelbjrthe^eik;'  tbffj «K necavr 
erable'sfbu  pudoBi  The  flmae  nile  applies  -  sJao  ■  to(  tba 
^ority.>  \  Wlitl«  «  priv«ie  aacpM«tii»i '  woQld  doqbtlew  be 
dBemeda  private  pcditon,  within  tbis  luja;.  yet  a  cAuoty  i% 
betdf  in  OUnoia)  not  to  >b«  Ma^  bat  m  liable  -to  Jiave  penaltieei 
■vested  in  it,  divested  by  .the  e^ecntive  perdoik'  !  And  the  stt* 
preme  court  of  ttie  United  States  has  decided,  t^at-  tJM  autbopi* 
i^lpTen  tothe  seCititaiy  of  the  tceunry  by  the  actof  Marol} 
3, 1797,  c  <J61,  to  remit  forfntoieii  ander  tb4  -reveane  laiHs 
may  be  exeicised  at  any  time  before  payment  of  the  money 
to  the  eo]lsotor4'   ' .        "   ■    ■ 

I  709.  Th»dodrine  »f  the  last  seotion,  craoeming  wbfB 
ifae  right  vests,  refers'  to  ouws  in  which  the.  prDsecotiaD  9t 
enit  for  the  penalty  is  in  the  name  of  the  govnomenL  Bat 
to  bar  a  pen^  aotioD  in^  tii9  nuoe.  Dt  the.  priTate  poraoa  t/f 
whom  the  penalty  is  iu  partial  in  full  to  (]eme^ao.4w.to defeat 
'fals  claim  tO' whatever  be  ift  higaself  i»  hwre,  tbe  peidon  moft 
tranefHre:  befote  sdit  commenced  f  for  tb9  aommencpraent^ur 
it  vests  thftl  right.*    If  the  prooeedii^  t^ji^'ti)^  oa^qp^  t^9 


I  Dimcaa  v.  Conunonwealdi,  i  S.;  &  &  449 ;  Ex  parte  UcDooald,  ^ 
Wbart  440.  The  caM  orPhyrord  c.'Commoa wealth,  4  Sarr,  144,  Menu  (o 
lay  down  the  doctrioe,  that,  when  a  pardon  comes  between  the  TcrAct  aifd 
die  BWteDce,  the  cotta  may  still  be  enforced.  Bot  the  case  plainly  ia 
miaandentood  by  the  reporter.  The  judges  decided  whatever  they  did 
'^edde  In'iti  on  tbe  atreagth  onijnaea*  n.*  CosuMOwmMtb,  tnpi*,  vkich 
expTenly  hold*  &a  otatnty ;  'nimely,  that  eeA  dA  not  fbllow  nadsr  m^ 


■  Frailer  t>.  CmnnvmifullK  If  B.'Uotit. 369 ;  :Bo«e  iN'lle  State, 2 Bar, 
-ete;  The  SUis<i>.  WnUana,.!  N«tl  &  MoCoiid. '26  j  Backer  r.  Botwonh,  T 
J.  J.  Marshall,  845  ;  Stoop  v.  Commoawealdi,  S  Bair,  126.  See  Sankiajr. 
Beaird,  Breeae,  128.' :  ■  .    '     ■      -i    /■,■(!,:■■■.'      ■       .      ■  ' 

*  HoUiday  v.  People,  5  Gilman,  214.  But  Bee  Sbmp  v.  Qaaaamwmilti,  S 
SaJT,  1S<.    Awl''ReelleBlaten8imtiaoii,l:&il^3r&  '        ■" 

-     *  Vsitftd  Slates  ».  Uonia,  10  Wheal  84«.  ^  fiea  The  Hdltti,^!  Uiamh 
4ei,4M,4S£.  -'..-'.'.,.,' 

* 2  Hawk. P.  C.  Ounr, EA p. MS,  $88, Mf  aneKt:t>.  OyhdeiA  Ami.  p. 
a627.  .,  ..»■.-       '.I       ...!.,-,  1'     ■ 
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dK&A-'£fl^.]       -riion  ■to  Ma«mo-i -'■-.■'>  -iht  fll^ 

Mog  or  8tate4%;:JHdk!thiia«'dri3rii«in«tiofcrfmailDD;:tht  nitev 
itre  BMW^  tbelsA  mitiotii'iQtiUfcMirt  V^lnd'  tfan  ipnomla  inten 
Intdoto  not  TMt.'Kfftn'-atf  thsTfChlidtlbf  UmI  jarfttefcxiBiy  as 

enfOhJ^  'hy  s  Btneoi:^^ and'  (iOiMetbnattini;f(tiMmii;lte'paTfdlB 

kIziw^.*  /Photfgh'the  pwdo»  -catlncrti  take-  a-^$'  Ud  iad» 
ifSdtAtV'ctaihi,  i0e>B:ri4]Mt"«^  tb«-St«tte;A  fei«t],'tt!BppeaiS|>49 
t^t]iti^gitv»  rettiiMion'of  tAomy  "wtiMi<bas  tOrudypoMed 

Atft^fib*'hahds:oftt&«i<tom1et>      '  '<    '^  '  '^~:  <: 

§  710.  The  coastitntion  of  tbe  United  Statu:  «piMdf 
excepts  ODt  of  the  pardoning  power  casea  of  impeachment,* 
A»d'th]eMAie«ceefitibn<nl>tiiin<Aiihettrf4lbej'6ta1e  donai^- 
ISdih.  -  Ar  to  legistattve'  dontempts, '  Mr;>  Jtuticc'  Stoiy  ob- 
serves:  **  Tlie  e(Hietitiiti(ni''[<tf  the  United  etarteaJnaHeirt 
iA  reejteet;  to  the  right  of  granllDgpaiiclotte'ln  soch  cBaes,.as  iit 
ia  in  reapect  to  'the''JDriBdicti«it:^tp''panl«h  fiv,  eontampt*. 
*Cbtf\M^-KtiMe  hfiiapSctl^mi  add,ftaiH9Jfe  it  afleotualt  HA 
'^rmer  ie  eiccladed'-byimpllearMtM;**^' -  Bat  the  'S/bwmaippi 
^ti^aiial'liaa  faeM^itiMt^doatotuptfrf  «bart  can  bef)aTdDt]Ql 
ixy-lhe-^veznOE^jiDder.ibe  3tate  cpnsti^tiDn;  which  gives 
hitn  '^eower  to  ^ant  reprieves  and  pardons,  and  to  remit 
IGues^  in  all  cruAinal  aah  peiaX  ^asea,  except  "in 'those  of  tr^a- 
jSOn  aod  impeachment"  ?  '     '     , 

iP      '       ~~~  ~~-    ~      :    :  ~^    ~~'- 

>'  ■  DuUbMi  t>.  ComaiMWMltli,  4  &..&'  B.  4Mf  l%e  State o.YinuaMUi^fl 
•Jbd-SSO..     And  weOroUTrilTaaBif,  Lljd.,^^rin.Uat31<U      '  > 

■United  State*  *.  Lancarter,  1  Wuh.  &  C.  64;  UcLan^  «.<Criiite^ 
<8MMvfl'FBtl«4.    SBft^rb«-HaUsd;i3&ta%«St{.4M.4W.- 

■-Owd,«.      •  ,i;  ..   .,.-.-    ...     ..,;.,. •    ;    i, 

•  Matter  of  Floarno^,  1  Eell7,  60S.  See  port,' |  7ia.  •  -  .  .  .  j 
£  ■^AaU.iToL  -  ■    :    .!■■  .  , 

'  •  Story  Conat  f  UW;  -M  k  .thB<«iM  in  Xkiglaid-br  BM.  IS.b  IS  ^RP. 
. "S, 4Ji,l4,'81.  Cim  deii' f  BM aAMlUtfinqAulMndtt  M ad«MBly.fc«Mf  and 
'determined,  it  is  not  vnderatood  that  the  king's  r^al  grace vbtflailkwn^ 

' £x parte Hickej', 4  Sm.ftH.  791.  .;..  :j 
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fni  TBS  COHSBQTiitffS^  Or  CBIHB.  ^   |*s'dt>1^''^ 

•j.^fftii  'Ap8ii^ii'may%efa\\'oT''fahm,''a^Bokk\e  or  condlS 
tloiwL*-  in  tomfrWf  thte'fliaiWB,  thW^B  W  by4e  expVeas  w(ird8 
iW  the'«oJrttit(ifl6r(r*'iiid,''*hiEfl«'!He'w6rds  we  not  eipresB^J 

|tow<8rgsifeml  ibit^nbdiatfes'tlK  dtm^t^ction  givf/^'it  ih.ttie' 
BhgHBh'rtinirtiohUw,  wWnCeflurt  1b  derived.  It  flowB  ^Iso 
ftottt  the  trutjiy  tbat  Are  grf^ter  necessarily  includes  the  tessJ 
WMn  t:)Ve^rd(Mil8'd'futT'6he,H»'eb(Tateral  And  consequeo- 
tial  legal  eifecta  cannot  be  abridged  by  dny  Ia^gu£ge  eb^ 
ployed  in  it;  for  they  most  be  determined  by  the  law  , of  the 
ti|t^^  "If  it  is  It  cbodHidn&I'patddDj'the  cdiiditidn  ni&y'l>e 
eltheriivetiedftnt'Oi'sabMqaeM;  if  precedent,  —  that  i8,^,b^ 
iAi'temniBOtne^Vebt'ls  tatranspli^  before  ittahsB  effect, — iid 
dperatibn  it  deferrediinGl' the  event' Dccurtj.  If  the  conditio^ 
isBabBeqaeotj  the' pardon  goes' Intd  openltion  Imotedlatel;^^' 
yvtbecoittes'VQid  wheneterihe  condition  is  broken.*  '        '  " 

-'(712.  The!  (iondHiifiis,  in  conditlbnftt  pardons,  are  piabtl- 
dttHy  various.'-  Wie  law'seemi  dot  -to  have  Hmited' tliera  to 
any  set  forms  or  specific  things.  Undoabtedly,  however,  a 
Condition  might  be  imagined  of  such  a  natare,  that  the  law 
wonid  refuse  to  ^ecognife  ii^.  Ope  congl^tion  foi)nd,^oQietiTnfS 
i^  pardons  i3vthat  ttie  ptiitiyner.AHfiU  Ijqave^permaQeittlj(.-<«  £o^ 
a  time,  the  State  or  country ,f  :  Another  condition  ie>  that  hft 
abafl-  sabmlt  to  'a  -paatehinenttnefttioDediiiot  originally  pro* 
niMinioed."  -  If  th6  oonAtion  ii^  violated, -^a^  If,  it 'being  that' 
the  party  shall  leave  the  conniry  and  not  rehirn,  yef  either  be' 


*  Flavell'icase,  B  >VaUi  gi  S'.  197;  Tbe  Sute  v.  Addin^n,  !  Bailer,' 
OIG;  Tbe  State  v.  Twitty,  ^'Hawks,  198  ;  Perkio*  ».  Stflveflg,.84  Rck.  277.^ 
People  ».  Potter,  1  Earkeii,  47  ;  Ei  parts  tVells.  ^8  How.  U.  B.  S07.  I^on- 
tra,>a  to  coudi'tioaarpardoDS,  Commonwt^tli  v.  Fbi^er,  4  C4II,  S5,       .1 

*  Ei  parte  Hunt,  is  Ei^^  ^84.^         '      '  '.-.,'.'■ 

*  People  »'.  Pease,  3  Johiia  Cm.  33^'.         '..-,'  ■■""  .      .^^ 

*  FUTell'i~caM,8  Watto^S.  i97;'Beg:D.  Wzw<>raij,BcJt,'GSl.      '"| 

*  The  S^te  n,  aopith,  1  Bailey,  888 ;  people  d.  Potter,  L  fiiAet,  47  j  £(«. 

'  Tbe  Staf9.  p.,Addingtan,  3  BaOey,  GIG ;  The  iSUte  v^'&Bolk,  1  Bliley, 
868.    Batia^  Tbb  State  c  Twit^,  4  Han^  198. 
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pay  ^  ejiXp.reeiL',.  ,^!Jt,tbpfip_,<y?(MfitJjWJvJito,«PB^iti^ 

^  conditio^  are^ ,"  (^fla4,  sfitfe^Vi^y,'^;  ifpni  ,tb«,  Stftte,  it,  in 

back  tq  the^tatip^a%  iia,i£(i}g,J^„(V*  ,/APfl.)Wl««iQMI;*rtl 

a  specified  tiffle,.  the,«Oltft.dedpfii*f},.tiin#  .(iorjp^  Iffbwhlltf 
■w^s  Bipk  a^4d®jrang5<).'i,    .,-,:,,  -  ;  -,.-         ..■,■!;■  ii--!  .r.H 

"^'k  yig,'  ft*,  effect,  of  »  ^vOl.  R^nJqtt  ia  W  iibBolTe  tfce  ptwtin 
^onii^aU  tbelpgalj^pSpqiji^iu^o^.biAorKns,  tVil4l<af  ihi^i<)>nft 
^tipn^,  direct:.  ^  (;f^teF^;;.?.,M)«l{idiiig  >^s..ipwvflhwcali^ 
^bether  pf  ^nqprisQ^tne^t,  i^pcixxBfi^  fnimityt'o*-  whatevw 
eJ^theHw  bafi  pijdvjdpd.''  .Yet,,a8  ,w«,  hasp-abready  -wenA 
it^  cannoti. divest;. rjgtits  ^e«ted  .^  -iiv^yjdvial«i.  an4  if  a.  AiK^ 
coining  to  the  government  has  been  already  paid  over,  or  if 
prop^y  Jias  yaated  pn  an  i|Jrt*iijf|ei,itiwill  Bot  be  ^W*^ 
^itbput  ^xpresp  ^ords  in  the  ipflt^qm^fttitrfpprd^i),"    Neitlftfc 


^'^liieSUteriTolier,]  Mcpiwd/i  78 ;  Ita  State  pI  .ji^dintfoD,  2  BaiU^ 
ftfr;  *rhe'Bb*B'  v'.  Sitfth',  1?  Bwley.'^Wjllfeib.  "lilwian,  f  Xewb,  -llli'ietL* 
^ld^IU»wt»l^Tll«'8ta^^T45MI«il38^  :■■  ■■  ■-  -■■  ■■■■''<■  •- 

.fi-.'jp^  StatV'V-.  8iiatb,i3Ml«)r«iIB>(iVbs!BtMB;o.'CbiiiMlw,l'ShH>i)^ 

"'■  iTavelPs  caie;  8  Watlfl'4  S.  197. - 

^  En  parli  HwBt,  S  Bag.  384r  ■  Yet  bpO|  op  Ai»  genewl  quwlJcn,  Reyrr 
MiUer.j  Leach,  4th  ^.  74,  2  W-  B|.  ItJ ;  Bpg.,if.  Fo^wartlix,,r.Wod.  l.pa, 
'  )>  T«^Iq  ''■  James,  7  Caines,  57.'  'Afid  fee  ^ex  ^.  Aljiciaii,  1  I^juh,  4th< 
«i  22*;  Beitif.'Badcttcfc,  Ru».  S  Ry.  2481 , '"     '     ',''..,''■.',       "■ 
*-iej£  v.'(Jreenvell,,']'si  Moa.,'ll9;   Strickland,  w.  'Iliorpe,  Yelv,  126;; 
P^tra  0.  Ci^l>ridge,S^T.332;  ilatlerof  I>etmi)j;,JQJo1iiM.  232,48^  , 
I  Thomaa  n.  Soirell,  Yaugh.  330,  83; ;  Ctfll  v^  yuigiiaii',,  5  Cp.  48  « ; 
ToMnbes  v.  Etb&iJnRtpi),  1  Ler.  120 vjWley'a case,  S.Cq.  109a.  ..        ^  , 
•  ^nteyg  708,'|09-."    ■;r  "  "  '    ,."   '  '  .',    '-"  '  ,'       .]  \   ".   , 

^  TotMubes  t'.StBeriDgtoii.l  tev.  rsO';  Tn  re  Chuich'f  W^Il,  11  Enj;.  t.>. 
Eq.  240. ,  And  ape  ante,  J  701  ■    ir   ,,..'/  -       ,   i   ' 
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f  m^  THS  CONSBQMBmq  OF  CROIB.  [  yiSi°!^t9> 

nil,  the  pan^i  ot.om  'dSsdoq  «f0tate-B»  «,diTChftfgo,ftfii4 
•djoUmt.^  .■■.,!  ■..-■-..    ■,.■■■.■/ 

OT  final  sentence  against  tfae  prisoner,  removed  by  the  pardon, 
is  the  incapacity  to  be  a  witness.^  Yet  only  a  MI  pardon 
haathia  eficctR  -And)  wheii<tltefiaiidotf  ixftiUrttwoovyiotiiHi 
may  «tSU  be  shown  as  impairii^''  ttie  ondit  of  tlM  ^trtsaa/ 
So  there  is  aatbority  for  %e  ptoposition,  tkat '  the  defdiifdnAt, 
in  a  ctvjl  Biiit  for  the  slander  of  calling  the  plaintiffa  thief,  or 
the  Uke\  cannot  jnstify  by  setting  op  tfae  tnith  of  bid*cU&i^ 
when  tfae  criminal  offence  of  employing  the  words  bos  been 
pardoned,  —  a  proposition  supposed  to  be  limited  in  a  manner 
to  take  away  its  practical  operation  for  this  coontiy ;  namely, 
limited  to  cases  wherein  the  pardon  precedes  the  conviction.' 

^  715.  Under  the  English  common  law,  cormption  of  blood 
is  not  restored  by  pardon ; '  and  there  seems  to  be  a  doo 
trine,  not  wdl  defined,  and  eBpe<nal)y  not  satisfoctoiy  io  itadf^ 
namely,  that  a  disability  imposed  expressly  by  statate  as 


*  HkwkiiM  D.  Ibe  SUte,  1  Fort  475 ;  CommonwMldi  r.  Bob;,  12  FiA. 
496,  508 ;  Auon^moiu,  Sir  F.  Moore,  766,  pi.  1044 ;  The  Slate  v.  UcCutj", 
1  Bay,  834 ;  Reg.  v.  Harrod,  3  Car.  &  E.  294. 

■  Hoffman  v.  Cosier,  2  Wltart.  4fi3 ;  Joon  o.  Hanis,  1  Strob-ieO;  Bex 
th  Reill]',  1  Leach,  4di  ed.  454;  Sex  e.  Craaby,  1  Ld.  Raym.  »,  6  Mod.  ift; 
Rex  V.  Celier,  T.  Baym.  869 ;  Rex  v.  CastJemain,  T.  Ba}naL  379  ;  People  n. 
FoMB,  S  John&  Caa.  SS3.  In  New  Toil:  a  itatate  prondei,  that  a  peieon 
oouTiMed  rf  peijoiy  "  shall  not  thereaAer  be  Tecetved  at  a  witneaa  to  be 
IWom  in  BDf  matter  or  canae  whatsoever,  nntil  the  jadgnwnt  agaiiHt  him  be 
rovened ; "  the  effect  of  which  statute  is  to  pnvent  the  pardon  from  rtabtr- 
iag  the  competency  of  the  witness.  Uoaghtaling  v.  KeUerbcnise,  1  Pa^a, 
341. 

*  Ferkini  v.  SteTena,  24  Pick.  277. 

*  Bsum  V.  Clause,  S  Hill,  N.  Y.  196. 

'  Cuddington  tr.  Wilkios,  Hob.  81 ;  2  Hawk.  P.  C.  Carw.  Ed.  JV  547,  $48; 
1  Stall.  Slander,  237,  23S. 

*  Ca  IJt  391  & ;  Walsingham's  case,  Flow.  S47,  SM. 
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views  8 II  beta  nti  ally  exhaast  the  eabject  of  pardon,  asit  atapdl 
on  the  American  deciBioDs,  and  on  those  doctrines  of  the 
English  books' which  Mem  ttf  be  atiplicbbl^  in  tAWco^nfry. 


•  >-Bbx«-.  Caalknma;  T.  taj/m.XJi;  Anaaymotia,  S  Sftlk.  IH;  0)liUM)a4 
%Ba1th'i>.'FDciue'(  S  L^i,.7i4i  1  Gntmi.  £v.^.3:8,uid  mite.  S«e  Bbk 
u.,(ln9b>-,  i  SaUc  689 ;  ante,  §  Bd,  7U,  nota.     -^  ^ 
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BOOK    VII. 

\APPLICA  TIONS    OF    DOCTRINES, 


CHAPTER    L.      .-,,--,     .... 

.      -     .  THE  SDIiIXSTIO.  VXhiTSOSa. 

Sect.  TIB.  Introdaction, 

TIT-TEO.  Parent  and  Child. 

-   •  '         ,  Tai.  Giurdltii  and  Wtvd. 

723.  Teaohec  and  PnpiL 

'  ns,  1U.  WanUtr  and  Servant. 

'      "  T3tt,7M.  Hubud  and  WUe. 

^  716.  The  previous  discussioDS  of  the  pr^ent  volame' 
bave  completed  the  general  outline  origi/ially  iateiided.  Bat) 
on  preparing  the  second  volume,  which  fioi^haclthe  worlh- 
Bome  topicii  appeared  better  adapted  to  this  volume  than  to 
tbat     And  tboee  topics  are  now  to  be  coosidered. '     .  -  - 

Pareni  and  Otild. 

§  717.  As  the  parents,  says  Chancellor  Kent,  "are  bound 
to  maintain  and  educate  their  children,  the  law  has  ^ven 
them  «  right  tb  such  authority,  and,  in  support  of  that 
authority,  a  right  to  the  exercise  of  auch  discipline,  as  may  be 
requisite  for  the  discharge  of  their  sacred  trust." '     But  per- 

-'.  ZKont  Cou.soa' 
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CHAP.  L.]  THE  DOMESTIC  RELATIOirg.  §  719 

haps  a  better  view  of  the  right  of  the  parent  to  correct  bis 
child  may  be  drawn  from  t^e  fact,  that  natare  has  left  the 
young  being  helpless  on  his  bands.  And  this  helplessness  is 
not  merely  physical ;  it  is  mental  and  moral  helplessness  also. 
The  effect  of  parental  discipline,  rightly  understood,  is  to 
assist  the  strivings  and  fispiratipns  of  the  better  nature  of  the 
child.  And  tbe  cbild^  heeding' this  assistance,  is  therefore 
entitled  to  it  The  question,  of  what  help  of  the  kind  now 
under  conjaidera^on  sh%ll  .be  giyeo  to  tbe  child,  is  better  left 
to  the  i^arerit  than'to'  aiiy  other  person ;  because  the  parental 
alfection  prompts  more  strongly  than  any  other  to  the  exer- 
cise of  a  merciful  judgment. -.But  as  parents  are  sometimes 
unmerciful,  the  law  itself  casts  over  the  child  each  protection 
as  it  can,  and  visits  them  with  punishment  for  any  flagrant 
abase  of  (his  trust.       • ' 

§  718.  The  general  proposition  is,  that  the  parent  may  in- 
flict moderate  eorreciioa^  such  as  is  reasonable  under  the 
circumstances  of  the  case.'  If  he-goes  beyond  this,  he  is  in- 
dictable for  assault  arid  battery,'  and.  If  the  child  dies,  for  a 
felonious  homicide.*  But  obviously  differences  of  opinion 
must  arise,  as  to  what  oorreetifH)  is  mndamte  and  reasonable 
in  a  particular  instance.  Perhaps  it  is  well  that  no  definite 
role  can  be  lald^down  oA  thi^  point;  for,  after  a'U  which  might 
be  said,  the  instinctsof  cOiirt  and  jury  ^iHll  usually  be  found 
ia  be  the  best  guide. 

fj  719.  At  the  samctitne,  though  a  jury  willTiftt  often 'foil 
to  do  justice  in  a  case  between  parent  and  child,  there  may  be 
a  propriety  in  admonishing  tbe  men  of  the  panel,  that  they 
are  to  consider  the  different  opinions  which  an  honest  parent 


'.aKent  OonSM;  1  Jbiw  Crinw,  Gru.  E<.  flte ;  Tol.  IL  §  6W. 

■  IJIank.  P.  C.  6llied.c.60,§23;  Bae- Ab.  (k.  AKtuk  and  Battarjt,  6. 
•  3  Greenl.  E*.S63. 

■  To).II.3S92,S96, 604,619;  Grey's  case,  J.  Kel.  64;  Rex  o.  Cheesemaii, 
7  t>r.  &  P.  409^;  Anonyuoiu,  I  Ewt  V.  C.  ZSI ;  Rex  v.  Hazel,  I  Leach,  4ar 
ed.  see,  1  East  P.  C.  386 ;  Bex  v.  Caaaa,  7  Car.  &  P.  488. 
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may  entertain  of  his  duty,  from  those  whieti  they  liiemselves 
hold.  In  a  civil  c4se  between  master  nrariBer  and  seamen, 
Ware,  J.,  observed :  "When  it  is  apparent  tfaBt-fmnfefameiit 
has  been  merited,  I  have  never  been  in  the  habit  of  attempt- 
ing to  adjust  very  accurately  the  balance  between  the  magni- 
tude of  the  fault  and  the  quantnin  of  the  paoishment  Un- 
less  unusual  or  unlawful  instruments  have  been  ased,  or  there 
have  appeared  clear  and  unequivocal  marbs  of  passion  on  the 
part  of  the  captain,  or  the  punishment  has  been  manifest 
excessive  and  disproportionate  to  the  fault,  I  have  not  thought 
myself  justified  in  giving  damages." '  Yet  the  doctrine  of 
law  seems  in  cases  of  the  sort  now  under  consideration  to  be, 
that  the  jury  are  to  pass  upon  the  question  generally  stated 
thus,  whether  the  chastisement  was,  under  the  circamstanees, 
reasonable  and  proper.* 

§  720.  The  doctrine  under  discussion  visits  the  parent 
criminally  who  refuses  or  neglects  to  provide  his  child  with 
food  and  clothing,'  or  exposes  the  child  to  the  physical  ele- 
ments, or  imprisons  the  child,  abandons  the  child,  or  the  like.* 
In  these  cases,  however,  unlike  those  of  chaBtisement  inflicted 
for  faults,  there  is  no  right  in  the  parent  to  proceed  in  a 
moderate  way;    and   no   point  of   inquiry   presents    it«elf, 


'  BuiIct  r.  McLelUn,  W«rc,  219,  !80. 

*  Commonwealth  v.  Randall,  t  Gnj,  S6. 

*  Ante,  §  4tS ;  Vol.  IL  §  600,  621,  693,  eU ;  Reg.  v.  Tmj,  1  Crtwt.  & 
Dix  C.  C.  556 ;  Keg.  v.  Wsten,  Tnifk.  &  M.  57, 1  Don.  C  C.  3&S,  1 S  Jw. 
130,  iSLsw  J.  N.  s.  M.  C.53;  Reg.  o.  PhiDpot,  Dean.  179,20  Eiig.L.&  Eq. 
B91 ;  Rex  v.  SaumJera,  7  Car.  &  P.  277. 

*  Ante,  9  413 ;  Vol.  II.  §  35 ;  Glbsoa's  caw,  2  Broan,  366 ;  Beal't  case, 
1  Trfon.  327 ;  Reg.  v.  Peltam,  8  Q.  B.  959,  15  han  J.  n.  s.  M.  C.  105,  10 
Jur.  659 ;  Rex  o.  Ridley,  1  Rum.  Crimes,  Grea.  Ed.  752,  2  Camp.  650,  653 ; 
Rex  v.  Squire,  1  Russ.  Crimes,  Grea.  Ed.  490 ;  Reg.  r.  Rennhaw,  2  Coi  C 
C.  285,  II  Jur.  615,  20  Eng.  L.  &  Eq.  593 ;  Reg.  v.  Morris,  2  Crawf  &  Dii 
C.  C.  91;  Reg.  r.  Hogan,  2  Den,  C.  C.  277,  15  Jur.  805,  20  Law  J.  w.  a.  M. 
C.  319,  5  Eng.  L.  &  Eq.  553 ;  Reg.  v.  Molroj,  8  Cnwf.  &  IKx  C.  C.  SIS  -, 
Reg.  V.  Chandler,  Dean.  458,  24  Law  J.  x.  a.  M.  C.  109, 1  Jnr.  s.  s.  4S9, 
19  Eng.  L.  &  Eq.  551. 
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wb^tbei;  tiie,faultQf  .th&.cbUtljQ9tifie(l  theiEot.  .But the  prin.- 
0if>Ifl»-4OKf)niif^;t^e, oases  Ate  ^ufficieutly  discussed  el9e<- 
vbflTti  U  «f '•pn^sQfft-iWwk. .  -    .  .  '/ 


CwtfwWtffi  »wj  Ward.  ■ 

■i;'^  731r  Tlte  guardian  does  not  always  bave  the  custody, of 
|be  peison  p^.tfue  ward ;  and,  when  jbe  bas  not,  no  legal  reason 
Appears  wby  be  Btionld- possess  ibe  right.to  cbastise.  ,@Qme- 
"imiSBf  hoivever,  he  baa  siicb  custody ;  and,  -n^en  be  has,  tb? 
.rtde  pf  reason  places  him  in  the  position  of  a  parent..  But 
jtbeanl^ectisnot^ilhiBtratedui  tbe.books;  ^ad  so  we  pan  only 
leave  it  as.,i^  Qt^od^  on  ttie-  general  piinciplea  of  the  law.^ 
Besides,  the  relation  of  guardian  and  ward  differs  greatly 
under  the  statutes  of  the  several  States,  and  under  the  diverse 
«jteumstancefr  of  cases'        '     - 


'■     ■       *■■■     ■       ■    Teacherand  Pupa. 

:    \  703.  The.relatioo  of  toacher  to  pupil  is  assumed  in  tjw 

:boak&  to.  stand  jon  the  aajiie  footing,  in  re^ect,o£  cl\a«tise- 
ment,  as  that  of  parent  to  cbild.^'  That  it  does  substantially 
SO  ts"  clear  beyomt  donbt ;  yet  reasons  will  occur  to  the  reader, 
why  the  teacher  may,  under  many  circumstances,  be  restrained 
by  the  law  from  proceeding  to  the  same  degree  of  punUh- 

^meBt  whieb  is  lawftU  fvr  the  .parent.    On  this,  subject,  bow- 

■eter,  we  have  little  direct  aathortty.' 


,,    '  See  ^W  Fultoq  dcCace,  7(;  Bex  r.  Cheeseman,  7  Car.&P.4SS;  Jpm- 

stroDg  V.  Walkup,  13  Gr»t  £08. 
'  ,  *  1  Q&TCk.  P.  G.  6tb  «^.  c.  GO,  §  23 ;  BtLC.  Ab.  tit.  Assqult  and  Batteiy, 

C;  Pulton  de  Pace,  fiS.  '     ..  ,        , 

-  •  *  S^e,  Common  wealth  n,'  Baodall,  1,  Gray,  ^S, 
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Master  and  Serrani. 

§  723.  There  are  many  kinds  of  Mmats.  The  EngJisfa 
books  seem  in  some  places  to  lay  down  the  doctrine  broadly, 
that  the  right  of  cbastisement  exists  in  the  master.^  Bnt 
clearly  in  the  case  of  a  hired  serrant  arrived  to  years  of 
majority,  this  cannot  be  so  in  the  United  States:  doubtless  the 
tme  rule  is,  that  the  right  adheres  only  to  the  masters  of  ap- 
prentices and  other  minors  to  vhom  they  stand  in  loco 
parentis}  In  Connecticut  the  court  denied  the  right  of  the 
employer  to  inflict  physical  correction  on  his  hired  laborra, 
though  a  minor."  If  a  master  beats  bis  ai^rentice  immod- 
erately, he  19  indictable  for  the  battery.* 

§  724.  The  doctrines  mentioned  under  the  head  of  parent 
(tnd  c-hild,'  concerning  the  liability  of  those  who  refuse  to 
provide  for  the  infant,  apply  to  cases  of  master  and  servant 
and  master  and  apprentice,  wherever  there  is  the  legal  obK- 

>  I  Hawk.  r.  C.  6th  ed.  c.  60,  S  !3 ;  Bac.  AK  tit  Assaalt  and  Batteir, 
C:  Rox  r.  V>'ifs^  I  Leach,  4lh  ed.  378,  S79,  note. 

»  i  Kont  Com.  «1 ;  Pulton  de  Pace,  6  6;  Bum  Joat  til.  Serraats,  iivi.; 
Kilf.  *^  MiUv.  «  Jnr.  141.  Id  Burn'e  Jtutice  by  Chittj,  V(d.  L  p.  1S3,  !8A 
lit.  it  is  ».ti<l :  "  Tb«  muter  has  muc  aDthorit}'  over  an  appreolKa  thanom 
a  n-niui><ii  svrvant,  for  he  may  legaUf  correct  his  appreotice  for  negligenco 
ur  uUtcr  auabuliavior,  pn>¥id«d  it  be  done  with  moderation ;  whereas,  -tf  tiie 
master  or  hii  wife  beat  an;  other  serrant,  it  is  a  good  canse  for  departure 
«wl  BctMM).  But  in  case  «f  grots  nnsDOndact,  it  is  better  for  tho  nlaaler  to 
l^ply  to  a  justice  of  the  peace  or  the  sessiou,  to  discharge  or  posiA  the  ^ 
pn-Dtit'O,  than  to  take  the  taw  into  bis  own  haadsi  The  master  cantiot  dd» 
^c  this  autborit}'  to  another."  So  Chanrelka-  Keot  «a7«:  "  Hie  master 
may  i^orrect  his  apprentice,  with  moderatjon,  for  negligence  or  misbeharior.* 
■i  Kent  Com.  204.  And  see  Bex  v.  Self,  1  Leach,  4th  ed.  137, 1  East  P.  C 
226;  Gatcsu.Lounflbury,  20  Johns.  427;  People  p.  Philips,  1  Wheeler,  C.C. 
155;  MattLewi  c.  Teny,  10  Coan.  455,  4SS;  Couinon wealth  v.  Bainl,  1 
Ashm.  2GI. 

'  UaUhows  ti.  Terry,  ID  Conn.  465.  Ajid  aee  CommonwealOi  ».  Ba&d, 
1  Ashm.  !67. 

•  Rex  V.  Keller,  2  Show.  289. 

'  Ante,  §  720. 
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gation  to  provide.'    And  the  like  may  be  said  of  the  other 
points  stated  in  the  aame  connection.* 


Htuband  tout  W^e.  . 

§  725.  Under  the  title  of  coverture,"  we  considered  many 
points  relating  to  husband  and  wife.  Also  the  relation  has 
been  discussed  as  it  afiecta  the  questions  of  principal  and 
accessory,  and  the  like.  Some  other  points  will  be  found 
stated  in  oat  second  volume.  But  some  polnta  atill  remain 
for  this  chapter. 

^  726.  In  the  work  on  Marriage  and  Divorce,  the  author  of 
these  volumes  had  occasion  to  examine  the  right  of  the  hus- 
band to  chastiae  and  imprison  hia  wife.  And  the  reault  is, 
that  the  right  of  chastisement  does  not  appertain  to  him  in 
this  country ;  though  perhaps,  under  some  circumstances,  he 
may  simply  restrain  her  locomotion.*  And  the  North  Caro- 
lina court  has  very  properiy  held,  that  he  may  lawfully  take  her 
by  force  from  the  possea£<ion  of  an  adulterer.^  He  may  there- 
fore be  indicted  for  assault  and  battery  committed  on  her.' 
But,  if  he  acted  under  provocation  from  her,  this  provocation 
may  be  shown  in  mitigation  of  his  paDisbmenU 


>  Bezv.FrieDd,Bii».&Ry.  20;  lUg.v.GouM,!  Sslk.S81;  Rex  v.  Rid- 
ley,  ft  Camp.  650;  Beg.  t>.  Smith, 8  Car.  &F.  IftS;  Reg.  v.  EdwardB,  8  Car. 
&  P.  611.     See  Bex  v.  Cleriie,  2  Show,  1S8. 

■  Se«alsoRex».  Meredith,  Rum.  &Rj.  40;  Roxv.  Boodi,  Bon.  &B7.  47, 
note;  Rexo.  Warren,  Bum.  &Rr. 48,  note;  Ha^s  t>.  Brjant,!  H.  Bl.  2{>9; 
Bex  t>.  Wiggs,  1  Leach,  4tked.  378,  note;  Rex  ■>.  Suutli,  2  Car.  &  P.  449. 

■  Ante,  §  27fl  ot  teq. 

*  fiubop  Mfti.  &  Dir.  §  4S5,  486. 

*  The  State  v.  Crat«D,  6  Ired.  164. 

*  Bradler  v.  The  State,  Walk.  MMa.  156 ;  The  State  v.  Buckle)',  2 
HarTiDg.  Del.  552.  See  also  Reg.  v.  Ruodle,  Dean.  4S2,  24  Law  J.  n.  a. 
U.  C.  129,  1  Jur.  N.  a.  430,  29  Eng.  L.  &  Eq.  fifiS. 

'  Bobbing  v.  The  State,  20  Ala.  86. 
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CHAPTER  Xt 


Sbct.  7».  '  InboancHoa.  '  '    '  '      .  f  •  ■  ■.  .; 

TU-TU.    StrtQtWT  OffSQces  ()j  spd  ■gftln»t  pi»vw. 

§  727.  TflB  tegal  relation  of  slavery  exists  In  a  part  ot  ttie 
States  of  this  Union,  not  in  the  r^st  And  "as  these  volumes 
are  intended  for  professional  iu«e  througtiout  the  V&ole  coun- 
try, it  becomes  necessary  to  treat  of  this  matter,  though  pe^ 
taining  to  only  a  part  of  the  States.  It  is  tiot  Hie  purpose 
<j)^  this  work  to  discuss  questions  of  le^slatioji)  o^  politjps.  or 
of  morals,  theiefore  the  author  has  no  concern,  m  ttjeae 
.pages,  with  thpse  difierencea  of  view  reUtirig  to  ^laveij 
which  divide  the  people  of  this  country!.'  '  He'simply  recoras 
what  of  law  he  finds.  The  topics  of  this  chapter  mmt  neees- 
mrMy  be  tT^ated-  briefly;  -TJwy  wiU  be  finamiiied.  ia-:  the 
following  order:  I;  TiK  Oenerat  Cotnniaid  L&w  j)octf inea; 
n.  Statutory  Offences  by  and'against'dlaTesL  "  '  ■    ■'    '-   ■■T 


T.    the  General  Chhmon  l.aw  Docttines.   '  '    .   -' 

.  ^  728.  "this  'sabject  is  bo  mach  incumbfered  by  stataliory 
provi&iona,  affecting  the  question  as  presprited'injthe  s^Vct^ 
States,  that  we  shall  find  it  not  easy  to  lay  dowo  iny  great 
vnofBber  «£  ^nenl  pr(ipoa^ae,.qn)foriiily  applicable  wbeie 
slavery  exists.    A  few  will  be  attamipted.    -    ■        (.,:.-     \r 

)  729.  'Otattet  Condiliott  of  the  Sl(jtvb.  Under  the  lawi  of 
moat  of  the  slavebolditig  States,  slaves  are  personal  prop^y. 
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Id  a  State  or  two  ^ey  have  some  of  the  incidente  of  real 
property.' 

§  730.  The  Slave  deemed  also  a  Human  Being,  For  many 
purposes,  slaves,  though  property  as  we  have  seen,  are  deemed 
also  to  be  human  beings,  with  the  rights,  obligations,  and 
interests  peculiar  to  such  beings,  in  distinction  from  the  brute 
creation.* 

^  731.  Conaeqaencex  of  the  Jbregoing  JVt^sUions,  The 
courts  of  our  elsvehf^dlng  States,  sitting  where  the  common 
law  prevails,  have  found  some  dJiliculty  in  administering 
thos?  rales  which  have  grown  np  in  a  country  where  slavery 
was  unknown,  in  a  way  to  reconcile  with  each  other,  and 
with  the  general  interests  of  the  community,  the  two  proposi- 
tions stated  in  the  last  two  sections.  And,  on  this  subject,  dif- 
ferent judges  have  arrived  at  somewhat  different  conclusions. 

.  §  732.  The  old  doctrines  of  the  English  law  of  villanage  arc 
not  deemed  applicable  to  onr  slavery."  And  some  judges 
have  seemed  to  hold,  that  the  common  law  itself  is  not  to  be 


^  *  Sm  Jacob  e.Tli«  8tat«,  S  Humpb.  493-,^  Graves  v.  JUlan,  IB  B.  Mow. 
:iM  t  Habon  v.  T&k  SUM,  e  Aia.  SM ;  avine  tf.  Walker,  3  Bicb.  £q.  K3 ; 
The  State  v.  Von  he^,  i-Md,  91 ;  Neal  v.  Fanner,  »  G&.  655 ;  Jeakins  c. 
Bnmo,  6  Hnmpb.  299;  Beat^  v.  Judj,  1  Dana,  101 ;  Flunlpton  v.  Cook', '3 
A.  K.  Manhall,  490 ;  McDowell  v.  Lawless,  S  T.  B.  Monr.  139, 141 ;  Dade 
p.  Alexander,  1  Wash.  Va.  90;  Walden  v.  Pajne,  2  Wash.  Va.  1 ;  Dunn  v. 
Braj,  1  CaH,  MS;  Ctiao,  «.  fUquuR,  1  T,  B.  Monnffti  McCapipWl  t>.  Gil- 
bert,  6  J.  J.Manhall,  592;  Justices  o.  Lee,  1  T.fi.  Monr.  247,  201 ;  Thomas 
■n  Tamuir,  6  T.  B.  Moor.SS,  58;  Soeed  v.  EwiDg,  S  J.  J.  Varriiall,  ^SO; 
iCarrol  r.  Conant,  2  J.  J.  Marshall,  195,  201 ;  Ilawkios  d.  Craig,  6  T.  B, 
'Monr.  254 ;  Enlaws  d.  Enlaws,  3  A.  K.  Manball,  228 ;  Conclude  v.  Willian- 
aoQ,  1  J.  J.  Marshall;  16. 

*  '-See  Wx  V.  Tbe  Stale,  13  T^ias,  57S ;  The  State  v.'Vhj'te,  S  Mott  & 
McCord,  IT4;  The  Slate  *.  "pxa;  Battiet,  214;  CraAmMiwieidA  q.  CarrV, 
6  Rand.  660 ;  The  State  v.  Maner,  3  Bill  S.  C.  453 ;  Chandler  v.  Tlie  Slata, 

•  ¥  Texaa,  3«fi;.I>aTe  r.  The  Btate,  ^2  Ala.  33;  Tfia  State  c.  Komiofis,  1 
.Brt.  G  ;  Commonwealth  v.  Jones,  3  Grat.  555.  ' 

'  ToLILgsafl.  ,      ■         -' 
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applied  to  tJie  system ;  as,  fc^  instance,  the  North  Carolina 
court,  on  deciding  that  it  is  no  offence  to  gamble  with  a  slave, 
remarked :  "  The  fact  charged  as  an  o^ence  is  one  which 
never  could  have  existed  in  England,  and  therefore  copJUl  Qot 
be  deemed  an  offence  at  common  law."'  In.  the  Georgia 
tribunal,  the.doctrine  seems  to  be,  that  the  master  can  claim 
protection  untjer  the  common  law  as  respects  his  slaves, 
but  that  the  slaves  cannot  as  respecta  their  maBter,'  .Yet 
the  current  of  decision  in  the  slavebolding  States  appears 
tending  to  the  point,  that  the  common  law  coven>  both 
master  and  slave  alike;  subject  only  to  the  qualifications 
which  the  statute  law,  the  peculiar  relation  of  the  one  party' 
to  the  other,  and  the  safety  of  the  community  in  which  the 
relation  exists,  have  rendered  necessary.  ,,  , 

-  ^  733.  Some  judges  deny  that  the  commtMi  law  offence  of 
murder  or  manslaughter  can  be  committed  by  any  free  white' 
man  in  killing  a  slave.  But  the  better  doctrine  is,  that  it 
can  be.^    At  the  same  time,  the  authorities  establish,  that,  in. 


>  The  State  ti.  PembM-toti,  S  DevofiSI.    And  B«e  The  Slate  u.Joirera,  11' 
IM-  5S6.  ;  .  .      .  ■ 

'*  Neal  n.  Famter,  9  a*.55S.  See  »teo  Ex  pnrtv  BojIatDiig'S  Sb^.  41.  - 
'  ■  The  State  c  Jones,  Walk.  Mit^.  S8 ;  Seaborn  v.  The  Stat«,  iO  Ala.  16 ; ' 
Eellrt^TheStat«,SSm.&M.  SIS;  TheStateo.  Boon,  iTsTior,  349;  The' 
State  t>.  Keed,  3  Hawks,  iSi;  Chandler  v.  The  State,  a  Texas,  309;  The 
State  V.  Hoover,  4  Dev.  &  Bat.  366,  338 ;  Sontlter  e.  ConnnoBKealth,  V 
Graters ;  Jacob  u.  The  State,  8  Humph.  493, 5t»,  520;  The  SUtecWil), 
1  DeT.  &  Bat.  121,  18B ;  The  Stato  v.  MHtin,  i  Dev.  2S3 ;  Kskridge  v.  The' 
State,  25  Ala.  SO,  In  "Hw  State  v.  Fleimng,  2  Strob.  464,  the  majorily  of 
the  eonvt  were  of'<^Dion,  that  the  faomicide  of  a  abve  is  'puniriiable,  in- 
South  Carolina,  oalj'  under  the  statute,  e.  p..  The  State  u.  OheatnOod,  3- 
HUl,  S.  C.  459.  So  in  The  State  v.  Piver,  a  Hayir.  79,  it  Tras  held,  fhit 
manslaughter  of  a  ilave  ia  not  punishable  in  North  Carolina^  tile  coari  oN 
serrisg,  "In  the  act  of  aaeembly  againct  the  msHcious  killing  of  ilBres,  there 
is  no  punishment  affixed  to  manriaughter,  bo  he  [the  defendant]  must  b«  ac- 
quitted." See  alM,  The  Stat«  r.  Scott,  1  Hawks,  S4.  In  Neal  v.  Farmer, 
9  Ga.  505,  the  doctrine  was  broadly  l^d  down,  that,  a»de  from  the  statutes,  ' 
uo  free  while  nuw  is  pnnishable  for  anj  offence  i^iunst  a  slavs.  "  The  dave 
w«  hia  [tbe  Afiican  cafMor'*]  to  aal),  or  to  giTe,  or  to  kill ;  and  the  ii 
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coDBidering  the  act  of  killing  a  slave,  rules  Bomewbat  un- 
like those  which  apply  to  the  killing  of  a  free  whit«  person 
are  to  be  observed.' 

§  734.  The  right  of  the  master,  or  of  any  other  person 
standing  to  the  slave  in  the  place  of  the  master,  to  chastise 
the  slave,  is  fully  acknowledged  everywhere.  According  to 
some  opinions,  it  is,  aside  from  statutory  inhibitions,  unlimtt- 
ed ;  ^  while  the  tetter  doctrine  gives  hira  not  the  privilege, 
even  in  chastising,  to  take  life  or  member.'     For  the  may- 

of  the  slaTe  to  tbw  country  changed  not  Us  conditiaD.''  Notwithstanding 
these  Arong  cases,  it  seems  to  me  that  the  preponderance  of  opinion  in  the 
courts  of  those  States  where  slaveiy  exists,  sustains  the  propositions  of  our 
text 

>  In  the  State  f.  Tackett,  1  Hawks,  210,  217,  218, Taylor,  C.  J.,  i^d:  "It 
exists  ia .  Hte  nature  of  ^ngs,  that,  wliot«  slavmy  preraik,  die  relation  be- 
tween a  white  man  and  a  slave  differs  from  that  which  oabsistB  betweeu  free 
persona;  and  every  imjividual  in  the  comiQunity  feols  and  underttands,  that 
the  homicide  of  a  slave'  may  be  extenuated  by  acts  which  would  not  produce 
a  legal  protection  if  done  by  a  white  person.  To  dc&ne  the  limit  of  these 
acts  would  be  impossible ;  but  the  sense  and  feelings  ofjurors,  and  the  grave 
discretion  of  courts,  can  never  be  at  a  loss  in  estimaliDg  their  force  ai  they 
arioe,  aod  applying  them  to  each  particular  Oae,  with  a  d«a  mgud  to  the 
righti  lespectively  belonging  to  the  slave  and  white  man  —  to  tbe  just 
cl^pv  g(  hamanity,  anA  to  iha  supreme  l«w,  the  Mflly  of  tha  cttizeu.  An 
examplf  may  illustrate  what  is  meant  lb  is  a  rule  of  law,  that  neither 
Moria  of  Tepraack,  iuMltiog  geotnreB,  nor  a  treipaaa  i^nat  goods  or  land, 
are  provocatioiw  sufficient  to  l^e  the  party  killing  from  tbe  guilt  of  murder, 
wheM  Im  made  use  of  a  deadly  weapon.  But  it  cannot  be  laid  down  ni  a 
role,  lliat  some  of  these  provocations,  if  offered  by  a  slaye,  well  known  to  b«  . 
taubulent  and  disordeHy,  would  not  eztenoala  the  killing,  if  it  were  ib- 
rtaotly  done  under  the  heat  (f  passion,  and  wkhoat  ciiKuinctanMs  of  cm- 
elty."  Sea  also  The  Suie  v.  Jowers,  II  Ired.  thfid;  Xk«  SUte  v.  Jarrott,  1 
bed.  76 ;  post,  j  73i  and  notes,  et  seq^  TS8. 

*  See  cases  cited  in  tbe  nates  to  tha  last  sectioK. 

'  la  a  Tennessee  court  it  was  obierved:  "  nnoonditional  subminion  it  tJw 
duty  of  «  slave ;  imlimited  power  is,  in  general,  tbe  legal  right  of  the  mas- 
ter ;  but  unquestionably  there  are  exception*  to  this  rule.  It  is  certain,  tliat 
the  master  has  not  tfae  nght  to  slay  bis  slave,  or  infliot  upon  him  what  the 
law  call«  great  bodily  harm,  to  wil^  maitning  or  disnembariug  him,  or  such 
punishm^t  as  puts  his  life  in  great  and  useless  peril,  a^d  that  the  slave  baa 
ft  ri^  t»  defend  l)ipuelf  against  such  nnlawful  alteiupta  on  tha  part  of  the. 
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bem,^  therefore,  or  for  the  murder  of  the  slave,  he  may  be  in- 
dicted ;  but  not  for  a  mere  battery,  however  causeless,  or  con- 
trary to  the  dictates  of  humanity.^  The  relation  of  master  to 
slave  dilTera  entirely,  in  respect  of  chastisement  and  criminal 
liability  for  cruelty  therein,  from  that  of  parent  to  child. 
Said  a  learned  judge :  "  The  slave,  to  remain  a  slave,  must 
be  made  sensible  that  there  is  no  appeal  from  his  master."* 
So  the  question,  whether  the  slave  is  too  sick  to  labor,  is  not 
to  be  decided  by  the  slave,  but  by  the  roaster  or  overseer, 
from  whose  decision  there  ia  no  appeal.* 

§  735.   But  a  person  other  than  the  owner  or  his  agent  or 
bailor  stands  in  a  diflerent  position  from  the  master.    Accord- 


master.  But  the  rigbt  to  obedience  aad  mbmiMian  in  all  lawful  tliiiigs  on 
the  part  of  the  slare  is  perfect  in  the  master ;  and  the  power  to  inflict  any 
punishment,  not  aSectiug  life  or  limb,  wbich  he  tony  consider  necesaary  for 
the  purpose  of  keeping  him  in  such  submission,  and  enforcing  snch  obedi- 
ence lo  his  commands,  is  aecnred  to  him  by  law ;  and,  if  he  exercise  it  with 
or  without  cause,  and  the  slave  resist  and  slay  him,  it  ia  murder,  not  man- 
slaughter ;  because  the  law  cannot  recognize  the  violence  of  the  master  as  a 
legitimate  cause  of  provocation."  Jacob  v.  The  State,  S  Humph.  493,  919, 
520,  by  Turley,  J.  s.  P.,  Gaston,  J^  in  The  Slate  v.  WUI,  1  Dev.  &  BaL 
121,  16G. 

■  Worley  V.  The  State,  11  Hampb.  172,  deuded  under  the  following  stat- 
utory provision ;  "  No  person  shall  unlawfully  and  maliciously,  by  cutting  or 
otherwise,  cut  off  or  disable  the  organs  of  generation  of  another,  or  any 
part  thereof."  The  court  s^d :  "  This  code  is  not  applicable  to  offences  . 
committed  by  slaves;  bucit  does  notfollow,that  offences  committed  by  white 
persons,  upon  the  persons  of  slaves,  shall  not  be  punishable  under  this  code. 
We  think  it  does  apply  to  such  offences,  and  that  a  white  person  may  be  in- 
dicted and  convicted  under  this  code  for  murder,  mayhem,  or  manslaughter, 

committed  on  the  person  of  a  slave The  slave  is  to  be  regarded  as  a 

reasonable  creature  in  being,  in  the  sense  of  the  code,  and  as  a  person  on 
whom  the  offence  before  stated  may  be  committed.  We  consider  that  this 
view  of  the  subject  not  only  accords  with  the  reason  and  humanity  of  the 
law,  but  with  the  obvious  intention  of  the  code  in  question."  And  see  E^- 
ridge  u.  The  Slate,  25  Ala.  30. 

'  Jacob  V.  The  Stale,  3  Humph.  493 ;  The  State  ».  Mann,  2  Dev.  863 ; 
Dnited  States  v.  Lloyd,  4  Cranch,  C.  C.  468. 

■  Ruffin,  J.,  in  The  State  e.  Mann,  2  Dev.  263,  267. 
'  The  Slate  u.  Abram,  10  Ala.  928. 
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Ifl'^  to  whj^t  ^^pears  to  be  tlie  better  doctrine,  such  a  person 
may  commit  iiie  commofl  I?w  ^offence  of  assault  and  batter^ 
<}a  a  ativfe*  — a  poiiit,  hoyreveir,  iipon  which  there  is  mi^ch  ju- 
4iiiaV  ojiifiioft  the  jsther  yiyX  Yet  accortiing  to  all  opinions, 
not  every, ttlingi of 'this'kind  ddije  to  a  slave  is  indictable,' 
the  sdme'as' though  dofie  to  &  free  white- person;  "but," 
saiii  a'  learned  ju,dge,  *in  vieW  of  the  actual  condition  q'f 
Society,' and  "the  dilTerence  that  exists  between  the  two  racesj 
Iftiany  circtitnSt&nc^  that'would  not  conetitate  ft  legal  provo- 
cation for  a  battery  by  'one  white  man  on  another,  would  jus- 
tify^it  if  coramitted  on  a  gjave^ provided  the  battery  were  QOt 
ejccess^ve."  *  For  instance,  insolence  iq  a  alave  to  a  white 
man  hot  his  master,  will  justify  the  latter  in  resenting  it  by 
bTows.^  Sut  the  blows  roust  not  be  exc'essive,  and  they  must 
be  infilctal'at  the  time:' 

•  §  736.  ^etween  master  and  slave,  the  master  has  no  right 
t«£omnwml  his  slave  to  oommitaA^inie;"  aad,  suppose  fa« 


\  V,Ncl4ori  o^'the  State,  ioHumpli.  518';  JTie  State  i.  Haje,  2  Hawks',  582,; 
The  Stalo  uJ  dirair;  9  Ired.  391',  425 ;  The  State  o.  Hilt,  2  Spears,  150.  See 
also  CooimpiLwe^lth  u.  Cl\apj)le,,l  Vj^  Cas- 19^-. . 

■"•'  Ante,  5  ■33;'trnitea  Stales  v.  Uoj-J,'  4  Cranch  0.  C.  168!  In  The 
State  ii.  Manor,  2  Hill,  S.  C!'453,  OTfJeall,  J.,  Bald  r  "The  crimiDal  offence 
of  assault  and  battery  caanot,  at  common  law,  be  committed  on  tlie  person 
ot  a  8li(ve.  For,  notwithstaniljng  for  some  purposes  a  slave  is  regarded  in 
law  as  a  person,  j-et  generally  lie  is  a  mere  chattel  personal,  and  hii  right  of 
'personal  protectjon  belongs  to  bis  master,  who  can  oialntain  an  nclion  of 
trespass  for  the  battery  of  a  slave.  There  pan  be,  therefore,  no  oSencc 
against  the  State  for  a  mere  beating  of  a  slave,  unaccompanied  by  any 
circumstances  of  cruelty,  or  an  attempt  to  kill  or  murder.  The  peace  of 
the  'State  is.  not  th^by  broken ;  for  a  slave  is  not  generally  regarded  as 
legally  capable  of  being  wilhin  the  peace  of  the  State.  He  ia  not  a  citizen, 
and  IS  not  in  that  cliaracter  entitled  to  her  protection." 
"'  Nelson  if.  The  State,  10  Humph.  518,  524,  525,  opinion  by  Green,  J.; 
S.  P.,  in  The  State.w.  Hale,  2  H^Hks,  582,  by  Taylor,  C.  J. 
'  '  The  Stale  V.  Jowers.'ll  Ired.  565.  See  also  Ex  parte  Boybton,  ^ 
Strob.  41. 

•  The  State  e.  JarTott',  1  Ired.  76. 
.    •  The  State  cMcCarn,  11  Humph.  494. 
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does,  and  the  slave  refuses,  and  the  master  inflicts  chastise- 
ment for  the  refusal,  clearly,  gs  a  question  of  justice  and  of 
legal  "principle  also,  the  master  ought  to  be  punishable,  —  a 
point,  however,  on  which  we  appear  to  have  no  decisions. 
Bat  whether  he  is  so  or  not,  if  the  crime  is  committed  by  the 
slave,  the  master  may  then  be  held  for  the  offence,  either  as 
principal  or  accessory,  according  to  the  circumstances.'  On 
the  other  hand,  it  ia  no  justification  for  the  slave,  that  he 
acted  by  command  of  the  master.'  And  those  common  law 
crimes  which  require  the  concurrence  of  several  persons  for 
their  commission  may  be  committed  by  white  men  with 
whom  slaves  concur.^ 

§  737.  The  reader  therefore  perdeives,  that  the  condition  of 
servitude  does  not  release  the  slave  from  responsibility  to  the 
general  laws  of  the  land  for  crime.  Indeed  the  proposition 
'  is  probably  true,  applied  in  all  or  nearly  all  of  the^slavehold' 
ing  States,  that  the  slave  is  deemed  fully  answerable  to  the 
criminal  law  for  his  acts,  the  same  as  if  he  were  free.*  And 
in  a  recent  case,  it  was  even  held,  by  the  majority  of  the 
court,  that  a  slave  is  putyshable  under  the  common  law  of 
slavery,  without  a  statute,  for  insolence*  to  a  white  man, — 
an  offence  not  known  under  the  law  which  we  brought  from 
England.^ 


'  Longbridge  p.  The  State,  6  JEasc  bU  ;  Tlie  State  v.  Wright,  4  McCord, 
358;  The  State  ».  Posey,  4  Strob.  Jf»3.  And  see  The  State  v.  Suomons,  I 
Brev.  G;  Grady  v.  The  Sute,  II  Ga.  3S3. 

■  Tbe  State  v.  McCain,  11  Humph.  494. 

'  The  State  v.  Jackson,  1  Specra,  13;  The  State  v.  Calder,  2  McCord, 
4G2 ;  The  State  c.  Thackam,  1  Bay,  358 ;  Commonwealth  v.  Jones,  2  Grat. 
CSS, 

*  Ante,  §  730.  And  see  The  State  v.  Maner,  2  Hill,  S.  C.  459 ;  The  State 
f.  Wright,  4  McCord,  358.  In  The  State  v.  Posey,  4  Strob.  103,  12G,  it  was 
said  by  Withers,  J. :  "  The  dictate  of  a  high  policy  has  been,  and  yet  is,  to 
observe  caution  in  extending  to  him  [the  stave],  in  his  peculiar  condition,  the 
shield,  not  in  averting  from  him  the  sword,  of  common  law  justice." 

*  See  ante,  g  7SS. 

*.  Ex  parte  Boylston,  2  Strob.  41. 
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§  738.  Still,  in  all  cases,  the  legal  rights  and  obligations 
snbsistiag  between  master  and  slave  modify  more  or  lees  the 
common  law  doctrines  as  applied  to  the  particular  crime. 
Thus  when  the  master  undertakes  to  chastise  his  slave,  if  ^e 
latter  resists  the  chastisement,  and  kills  the  former  io  the  re- 
sistance, the  offence  of  killing  is  murder,  not  manslaughter.' 
Indeed  the  proposition  seems  to  have  been  maintained  by  some 
courts,  that  every  killing  of  a  white  man  by  a  slave  is  neces- 
sarily either  justifiable  or  excusable  homicide,  on  the  oue 
hand ;  or,  on  the  other  hand,  it  is  murder ;  there  being  no 
legal  possibility  of  a  slave  so  acting,  under  a  provocation  from 
a  white  man,  as  to  reduce  the  killing  of  him  to  manslaughter.' 
But  other  tribunals  recognize  the  possibility  of  the  crime  being 
so  reduced ;  though  not  under  all  circumstances  in  which  it 
would  be,  if  the  defendant  were  a  free  white  person.  The 
particular  shades  of  distinction  on  this  point  are  best  drawn 
from  the  decisions  themselves.^  4 

f)  739.  In  like  manner,  when  a  master  or  other  white  per- 
'  son  is  indicted  for  the  homicide  of  a  slave,  he  may  avail  him- 
self in  defence  of  all  the  considerations  which  grow  legiti- 
mately out  of  the  peculiar  legal  and  social  condition  of  the 
slave.    They  require  no  particular  explanation  here.* 

§  740.  This  general  outline  of  common  law  doctrines  will 
suffice  for  the  present  discussion.     Those  readers  who  are 
^  called  to  advise  in  questions  of  this  kind  will' find  few  diffi- 
culties which  these  views,  in  connection  with  the  ordinary 


>  Aoatin  i;.  The  Stftte,  11  Ark.  555 ;  Nelson  ti.  The  Slate,  10  Humpb. 
518;  Dave  v.  The  State,  22  Ala.  23 ;  Jacob  v.  The  Slate,  3  Unmph.  493. 

•  John  0.  The  State,  16  Ga.  200;  Jim  v.  The  State,  15  Ga.  535.    • 

'  The  State  d.  Jarrott,  1  Ired.  76 ;  Kelson  t>.  The  State,  10  Hompb.  618 ; 
The  Slate  t>.  Cieiar,  9  Ired.  391 ;  The  State  u.  Will,  1  Dev.  &  BaL  121 ; 
Dave  V.  The  State,  22  Ala.  23  ;  Jacob  v.  The  State,  S  Hamph.  493. 

*  See  the  previouB  sectioDS  of  this  chapter ;  also,  particularly,  g  783 ;  Dave 
i.  The  State, 22  Ala.  23 ;  The  State  «.  HboTer,4DcT.&Bat.SS5;  Eskridge 
V.  The  State,  25  Ala.  30 ;  Souther  v.  CommoDwealth,  7  Grat  673 ;  Kelly  v. 
The  Slate,  3  Sm.  &  M.  518. 
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doctrines  of  the  common  law,  and  the  statutes  of  their  own 
State,  will  not  solve.  At  all  events,  brief  as-  they  are,  Uiey 
are  the  substance  of  what  has  yet  been  arrived  at  by  the  tri- 
bunals. 


11.   Staiuiory  Offences  by  and  (gainst  Slaves. 

§  741.  The  discussion  thus  far  in  this  cbapterhas  related  to 
the  matter  as  it  stands  independently  of  particular  statutory 
provisions.  But^  in  all  the  States  where  slavery  exists,  there 
is  special  legislation,  intended  to  protect  the  rights  of  master, 
of  slave,  and  of  the  community  in  respect  of  this  relation. 
And  even  where  the  harder  doctrines  before  mentioned  are 
entertained,  as  deductions  from  general  principles  of  juris- 
prudence, the  hand  of  legislation  has  extended,  to  the  person 
9  of  the  slave,  a  protection  more  or  less  broad.  The  rules  for 
interpreting  the  statutes  on  this  subject  differ  not  materially 
from  the  general  rules  laid  down  in  the  earlier  part  of  this 
volume.  Perhaps,  on  some  points,  the  decisions  of  the  States 
are  not  harmonious.  Of  this  latter  nature  is  the  question, 
how  far  the  general  statutes  of  the  State  against  crimes  ap- 
ply  to  slaves ;  some  courts  holding  that  they  apply,  others, 
that  they  do  not  apply.' 

§  742.    Among  the  statntory  ofTences  against  the  persons 
of  slaves,  are  morder  and  manslaughter,^  mayhem,^  assault,^ 


'  See,  on  thiB  point,  The  State  v.  Wright,  4  McCord,  358 ;  Eokiidge  o. 
The  State,  25  AIs.  SO;  Worley  v.  The  State,  II  Humph.  172;  ComiDOn- 
wealth^.  Carver,  G  Rand.  660 ;  The  State  v.  Tom,  Busbee,  214 ;  The  State 
V.  Whyte,  2  Nott  &  MoGord,  174 ;  Mix  v.  The  State,  13  Texas,  575. 

*  The  State  v.  Fleming,  2  Strob.  4S4 ;  The  State  v.  Boon,  t  Taylor,  24G ; 
The  State  v.  Cheatwood,  2  Hill,  S.  C.  459 ;  The  State  v.  Smitii,  1  Nott  & 
McCord,  13;  The  State  ■>.  Taylor,  2  McConl,4S3;  The  State  it.  Ktunes,  S 
McCord,  633. 

■  The  State  p.  Abram,  10  Ala.  928. 

•  Carpenter  v.  The  State,  28  Ala.  84. 
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qalawint  beating,^  the  infliction  of  crael  and  unusual  punish- 
ment,^  and  malicioua  Btabbing.'  On  the  other  hand,  piovia- 
ions  against  tape*  and  other  iojnrieB,''  perpetrated  by  slaves 
on  white  people,  abound  in  the  slave  codes. 

^  743.  In  our  second  volume  will  be  found  something  con- 
cerning the  slave-trade  ;^  and  concerning  the  stealing  of  slaves, 
and  like  oflences  against  slave  property.^  In  some  States,  it 
is  indictable  to  deny  that  owners  have  the  right  of  property 
in  slaves.^  There  are  also  statutes  against  exciting  rebellion 
and  insurrection  among  this  class  of  the  population'^ 

§  744.  Another  very  important  branch  of  the  statutory 
law  relates  to  the  modes  of  the  employment  of  slaves.  We 
have  therefore  the  offence  of  permitting  them  to  go  at  lai^, 
or  to  hire  their  own  time,  committed  either  by  the  master  or 
the  slave ; '"  the  offences  also  of  practising  medicine ;  ^i  of  hav- 
ing property  of  their  own ;  ^  of  holding  disorderly  meetings ;  ^ 
of  being  employed  in  stamping  cotton ; "  and  of  living  iso- 
lated, to  a  degree  specified,  irom  the  oversight  of  white  men.^^ 


>  The  State  t).WilMHi,CheTea,  163;  Commonwealtfae.  Howard,  11  L^gh, 
6SI. 

■  Tunipaeed  v.  The  State,  S  Ala.  Se4. 

*  Commonwealth  n.  Chappie,  1  Vs.  Ca&  184. 
1  Wash  V.  The  State,  14  Sm.  &  M.  120. 

*  The  State  v.  Nicholas,  2  Strob.  278. 
'  Vol.  11.  §  1028. 

'  Vo).  IL  S  1026. 

■  Bacon  o.  Commonwealth,  7  Grat  SOS;  ante,  §  13S. 

*  The  State  c.  McDonald,  4  Port  449 ;  The  Sute  v.  Tom,  2  Dot.  S69. 

"  The  State  v.  demons,  S  Dov.  472;  The  State  o.  Clarissa,  5  Ired.  221 ; 
The  State  V.  Woodman,  S  Hawka,  364;  The  State  o.  Nat,  IS  Ired.  154; 
Ctnnmonwealth  v.  Gilbert,  8  J.  J.  Marshall,  186. 

"  Macon  r.  Hie  State,  4  Hnmph.  421 ;  ante,  §  146. 

"  Clarke  t>.  Blako,  3  McCord,  179 ;  Richardson  v.  Broughton,  3  Strob,  I. 

"  The  State  p.  Boozer,  5  Strob.  21.  And  see  The  Stale  v.  Boyce,  10  Ired. 
636. 

"  Wragg  V.  The  State,  14  Ala.  492.  . 

"  ThoSlater-MaJiyck,  2  McCord,  473;  The  Stale  p.Blythe,  3  McCord, 
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§  74S  APPLIOATIONe  OF  DOCTSINES.  [bOOE  TIL 

Theo  there  is  the  crime  of  trading  with  slaves,  except  under 
restrictions  mentioned  in  the  statutes.^ 

§  745.  The  foregoing  sections  present  specimenB  only  of 
the  le^slation  of  the  several  States  in  which  slavery  exists. 
Any  attempt  at  further  elucidation  of  the  legal  questions 
growing  out  of  this  relation  would  lead  us  too  far  into  the 
local  jurisprudence  of  particular  States. —  Thus  is  closed  the 
discussion  of  the  matters  intended  for  the  present  volume. 
In  the  next  volume,  we  shall  examine  the  law  of  the  specific 
offences ;  and  so  finish  the  work. 


'  B&rnett  t>.  Powell,  Litt  SeL  Caa.  409 ;  The  State  v.  Stroud,  1  Brev. 
SGI ;  The  State  v.  Chandler,  3  Strob.  2S6;  James  v.  The  State,  9  Humph. 
S08 ;  The  State  v.  Damon,  2  Bay,  seo ;  The  State  v.  Coleman,  Dodlej,  S. 
C.  82 ;  The  State  v.  Fife,  1  Bailey,  1 ;  The  State  v.  Isaacs,  1  Speers,  22S ; 
The  State  v.  Anone,  2  Nott  &  McCord,  27;  Worrell  v.  The  State,  12  Ala. 
7S2 ;  Jaiy  v.  The  State,  8  Sm.  &  M,  149 ;  The  State  t>.  Thornton,  2  Brer. 
408;  The  State  v.  Meyer,  1  Speera,  805;  The  State  o.  Saunders,  9  Port. 
326 ;  The  State  p.  Von  Glen,  1  McMullan,  18T ;  The  State  o.  Hart,  4  Ired. 
!46 ;  Hurt  v.  The  Sute,  IS  Ala.  10. 
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irhat  act  must  follow  the  ill  intent  .  .  .233  c,  253  d 
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statute!  that  do  not  proTide  a  penattj'        .  .  U9,  U9  a 

every  disobedience  <^  dntj  indictable  ....      350 

illuitrationi  ......     8(0,351 

&B  doctrine  summed  up  ....  .    851  a 

how  many  persons  constitute  the  public  k  as  to  make  the 

injoij  indictable  .....     3S2-3fi4 

offences  Tiewed  differently  according  to  degre;  of  enoimitj'  355,  355  a 

general  views  concerning  the  subject  <rfdu8  chapter    .  .   855  fr 

diTiNon  of  the  sulgect         .....  SSC 

Proftcdon  to  Ihe  Qotemment  in  tft  S^lenee,  AttAoritjf,  and 
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on  what  principle  they  proceed           .           .           .        64S  a,  643 

Englid  Bjrstem  not  followed  in  this  conntrf           .  643 

Incapacity  to  he  a  Witnai              .             .             .            .  644-647 

attaches  to  persona  convicted  of  infamous  crimes,  and  wbj  .       644 

OAj  make  affidavits,  &c.  in  their  own  cases             .             .  644 

what  crimes  are  infamous,  what  are  not  .       645 

must  be  final  judgment        .....  64S 

immaterial  though  judgment  erroneous            .           .  .      646 

effect  of  a  for^gn  judgment             ....  647 

OOwr.  Conteguenca. — Jurors  — judgment  on  plea  of  guilty,  Stc.      648  ■ 


CHAPTER  47.    No  Sbcokd  Pbobeoutioh       .  6 

Introductory  Statement  .  .  .  .  ,6' 

s        common  law  rule  agtunst  being  twice  put  in  jeopardy 

made  a  constitutional  rule  in  this  country  . 

whether  oqr  constitudtHU  alter  the  common  law  doctrine 

division  of  the  subject  .  ... 
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Gentrat  Vum  of  &t  Rule  ....        653a-CS8 

the  rale  to  be  conndered  nnder  three  heidB  .  .  G5S 

ItL   over  what  localily  it  extendi  .         65S-6&5t 

bu  DO  extn^temtori&l  force  ....  GS3 

but  Uw  of  nationi  preventa  cooTictioni  both  at  home  and 

abroad 653,  GU 

how  where  Mine  act  ii  an  offeoce  both  against  one  of  our 

Slates  and  United  Statei     ....  655-6551 

id.   to  tolua  offmeet  Ikt  rale  applied     .  .  696,  656  a 

■trictlj,  to  felony  onljr         .  ...  .  .  656 

hj  oonstmctioD,  to  misdemeanor  abo    .  .        696,  656  a 

id.  how  Ihe  rule  bindi  d^endantt  and  gooemnunt  teoeraUg  657,  G98 
for  defendanlfa  benefit,  lo  he  vaay  waive  it  691 

Inoda  goTenunent — do  steps  against  defendant  can  be 

taken  backward        ......     658 

Vnen  the  Jeopardy  AUaehet  to  the  Defendant  .  G58<i-671/ 

must  remember  qaestioa  one  of  conslituUonal  law  .         658a 

after  jeopaidy  attaches,  do  second  jeopardj    .  .  .    658  ( 

attaches  when  juiy  is  impanelled    .  .  699,659a 

after  that,  no  nol  pnu  &c.        .....      660 

observations  of  judges  contrary  to  this  view  .  .  661 

reason  why  this  view  is  correct  .    661  a 

for  the  jeopardy  ever  to  attach,  the  preliminaries  mnst  not 

be  erroneous         ......  66S 

no  jeopardy  where  indictment  is  defectiTe  in  fbrm       .  .      669 

bow  when  judgment  is  rendered  on  invalid  indictment      .  664 

writs  of  error  in  &Tor  of  the  Btate         .  .  .664 

other  impediments  than  coostitutional  to  rehearing  .  664  a 

when  legislative  proviuon  for  rehearing  unconstitntiDnal        .      665 
tribanal  being  without .anthority     ....  666 

defects  neither  of  record  nor  apparent  .  .  .       667  et  leq. 

term  of  court  closing  before  cause  finished  .  .         6G7a 

sickness  internipting  trial         .....    667  b 

jury  bdng  unable  to  ^ree  on  verdict         .  .  G68-G68£ 

better  view  of  the  whole  doctrine  ....     668  e 

after  jeopardy  without  conviction,  prisoner  entitled  to  dis- 
charge      .......  669 

^ffereace  between  misdirection  of  judge  and  misconduct  of 
juiy    ........      670 

jaror  Ibund  not  sufficiently  sworn,  insane,  incompetent,  &c  670  a 

when  appeal  lies  from  wrong  direction  of  the  judge     .  .       6A 

general  view  on  principle  of  remaining  points       .  671 0-671/ 

The  De/eivtanft  Jeopardu  at  Ooneemt  hit  Waieer  o/Bigkts      67^-677 
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liow  far  prisoner  maf  vaive  his  rights 
jnij  discharged  withhia  concurrenco — defective  Terdict- 
jndgment  vacated,  &c.     .  .         ' 

Judgment  errooeonslj  arrested  on  good  indictioent 

new  trial,  pardon  to  the  defendant 

i«ason  of  the  doctrine  of  waiver  of  rigbta 

iraiver  goes  only  as  far  as  relief  sought 

convictioa  of  part,  and  acquittal  of  reudno 

Terdict  on  part  of  tlie  charge 
The  Defendant*  Jeopardy  as  Coneernt  hit  Fraud 

fraud  at  the  hearing,  how 

where  a  man  procures  hinuelfto  be  indicted 

general  suggestions  on  the  qneation  of  fraud 
Wiea  Che  Offencet  are  tke  tame 

no  bar  if  not  same  offence 

propoaitimu  resting  on  prindple 

variance  —  wrong  conntj,  be.  —  the  test 

conviction  for  larger  offence  ban  lees 

bow,  of  conviction  for  less 

Bssanit,  ooDvictioD  fitr  it,  death  afterward 

limit  of  the  right  to  cut  np  offehces 

difficnltj  — iilustratioiia 

batterer  —  public  way — larceny,  &c.    . 

burglary  —  larceny  — ^  robbery 

same  evidence  may  establish  several  crimes 

sales,  &C.  of  intoxicBting  liquor 

several  penalties  for  one  crime  in  several  suits 
The  DoetriM  ofAutrefou  attaint 


CHAPTER  48>    Abatable  Nuisakoes  and  Fobfeitubbs 
WITHOUT  Cbixhtai.  Contictioit  . 
property  depends  on  the  law  for  its  existence 
these  forf^tores  distinguished  from  other  forfeitures    . 
illustrations  of  being  lost  by  not  confbrming  to  the  law 
ibrfeitore,  either  at  once  or  after  legal  proceedings 
none  for  intent,  nor  ordinarily  for  attempt  . 
may  be  withheld  where  no  bad  intent  ■ 
not  punishment  for  crime,  though  crime 
iltnstntioDs — piiatical  aggressons 
deodands 


other  illustrations  referred  to    . 
lepsIatiTe  forfeitures  —  constitutional  restraints 


$93-703 
.  693 
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Chap.  So.  aralttioal  nniEZ. 

CHAPTER  49.    Pardon ^  TOi 

subject  nmple  in  Uui  country,  thaogli  complicated  in  Eng- 
land   .  .  . 
irhat  a  pardoo,  and  in  whool  ia  the  power 
when  pard<Hi  may  take  place    ... 
*         void,  for  what  fraud,  omianons,  &c. 

conatmction  of  pardon — pnwiise,  not  pardon 

.  what  wroDga  may  be  pardoned 
penal  actioni  —  finea — fbrfeiCores — private  rights     .  7 

when  ibe  right  reata  —  monej  pidd  orei  tcrthe  State 
M  to  impeachments  and  contempla        .  .  ,  . 

conditional  and  partial  panlona  —  operation  not  abridged 
illQalratiaiia  of  canditioni  .•  .  .        -     .  ' 

effect  of  cooditioD  violated         .     ■'    .      ■ 
direct  effect  of  pardon  .  '  .  .     .       • 

incapacity  Id  be  a  witness,  &c.  -^  slander    ■ 

'  Gormption  of  blood  —  statatory  consequences  of  crime ' 


BOOK    VII. 

APPLICATIONS   OP   DOCTBINES. 


CHAPTER  JIO.    Thk  Dombbtic  Bblatioiis 

IrUroductum      .  .   '         . 

Parent  and  Child  . 
foundation  of  right  to  chaatisa 
what  correction  may  be  inflicted 
how  question  to  be  led  to  the  jniy 
Other  injuria*  bji  parent  to  child 

Ouardian  and  Word 

Teacher  and  Puptl 

Mailer  and  Servant  . 

different  kinds  of  seiraDts 
right  to  chastise  servants 
Other  wrongs  inflicted  on  -serrants 

Huihand  and  Wife  . 
[864] 
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ANALYTICAL  INCETS. 


CHAPTER  SI,    Slavkst 


Introduction 

T^e  Gtneral  Common  Laic  Doclrines 

queslioD  complicated  with  Btotutory  proviuons 

chattel  coDdition  of  slate 

slave  also  a  human  being     . 

coDiequeBcea  of  the  foregoing  propowtiona 

how  &r  the  English  commoD  law  applies  to  slaves 

whether  mnrder  or  manslaughter  of  slave  at 

right  to  chas^se  slave 

USkUlt,  battery,  and  maybcm  of  slave 

same  by  person  not  the  awner 

offences  by  slave  under  the  common  law  of  alaveiy 

master  commanding  slave  to  commit  crime 

crimes  by  slaves  and  flreemen  JMntly     . 

slaves  answerable  to  the  general  law  for  crime 

relation  of  master  and  slave  to  be  conridered  in 
crimes  of  each       .... 

foregoing  sufficient  outline  of  doctrioes 
Slatulory  Offences  by  and  a/jairal  Slaves 

there  are  statutes  in  all  the  slave  States 

different  interpretations  of  them     ■ 

various  statutorj'  provisions  stated 

concluding  observations       .... 


73 
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ALPHABETICAL  INDEX 

TO    THIS    VOLUME. 


A.  . 

ABANDONING.  *•    (See  Cbildren) 

ABDUCTION, 

what — indictable,  412. 

construction  of  EngUitt  statute  against,  557. 
ABORTION, 

what,  and  bow  panislied,  386. 

attempt  to  commit,  woman  need  not  be  pregnant,  5IS- 

mnnler  in  attempting,  255. 

attempt  by  "  m^cine  or  other  thing,"  027. 
ABSURDITY, 

not  presumed  in  s  statnte,  G6. 
ABUSE, 

(^familj,  when  not  indictable,  399. 
ACCESSORY,  (See  Principal  and  Accessort — Accebbory  i 

FOKE ACCESBOKT   AFTER.) 

meaning  of  the  term,  and  the  law  relating  to,  46G-C00. 

(See  Analttical  Ikdex,  c  36.) 
hiw  diatiDguished  frmn  principal,  457-481. 
one  is,  who  eoticei  another  to  a  place  to  be  murdered,  266. 
to  one  person,  conviction  for,  when  proof  of  more  persons,  536- 
caanot  be  convicted  of,  on  charge  as  principal,  543. 

nor  on  proof  of  being  principal,  643. 
charged  as,  not  convicted  as  principal,  642. 
in  what  county  indictable,  561. 
when  crime  is  ont  of  the  State,  678. 
ACCESSOHI*  AFTER, 
in  felonr,  486-484. 

(See  Akalytigal  Imdzz,  c.  36.) 
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ACT  ALPEABSnOAL  IHVEX. 

ACCESSORY  AFTER,— condnuerf. 

penons  sustaining  same  relation  !□  treaaon,  49S-498. 

(See  Analytical  Index,  c.  36.) 
Mme  in  misdenieanor,  499,  300. 

«(See  Analytical  Index,  c.  36.) 
uiTer  of  a  traitor  criminal,  82,  85. 
white  person  acceraory  to  slave,  how,  86. 
wife  cSnnot  be,  to  the  husband,  282. 
whether  by  obstructing  ftirest,  36^ 
ACCESSORY  BEFORE, 
in  felony,  472-479. 

(See  Anaitticai  I.hdkx,  c  SS.) 
persons  susttuning  same  rviation  in  treason,  480-^83. 

(See  Analyticai.  Ikuex,  c.  36.) 
same  in  misdemeanor,  483-485. 

(See  Analytical  Index,  c.  36.) 
in  sAtutory  misdemeanor,  guilty  as  principal,  82. 
in  what  county  indicted,  560,  S6t. 
ACCIDENT,  (See  Carblesssf.sb.) 

avoids  forfeiture,  when,  697. 
"ACCUSED  OF  CRIMF.," 

meaning  of  the  words,  70. 
ACQUITTAL, 

on  erroneous  indictment,  no  bar  to  a  lecond  prooecution,  G63. 
"  ACQUITTANCE," 

meaning  of  the  word,  218  a. 
ACT,  (See  Cbimb — Indictable.) 

general  rales  concerning  the,  311-346  a, 

'(See  Analytical  Index,  c.  25-31.) 
how  the  crimin&l  law  protects  the  public,  347-102  <i. 

(See  Analytical  Index,  c.  32.) 
bow  the  criminal  law  protects  individuals,  403-439. 

(Sec  Analytical  Index,  c.  33.) 
the  three  gradations  of  crime,  440-453. 

(See  Analytical  Index,  c.  34.) 
the  principal  actors,  454-465. 

(See  Analytical  Index,  c.  35.) 
accessories  and  the  like,  466-500. 

(See  Analytical  Index,  c.  3G.) 
compounding  crime,  501-506. 
.  (See  -Analytical  Index,  c.  37.)^ 

miapririon,  507-509. 

(See  Analytical  Index,  c.  3B.)       • 
attempt,  509  a-52S. 

(See  Analytical  Index,  e.  39.) 
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ACT, — eonlmtied. 

crimes  Tiewed  toother,  528  a-551. 

(Se«  Analytical  Ikdbx,  o.  40.) 

to  constitute  crime,  act  miut  concur  with  the  intend  2!9. 

whether  act  Had  intent  must  concur  in  point  of  time,  487. 

whether  one  act  may  produce  manj  offences,  530,  note,  5S2,  S34, 537. 

may  be  leu  as  intent  is  greater,  S3I,  6!S. 
ACTS  OF  PARUAMENT.    (See  Enolwh  Statutks.) 
"ACTUALLY   OCCUPY," 

meaning  of  the  words,  67. 
"ADJOlNmS," 

meaning  of  the  word  in  a  statute,  186.    , 
ADJUDGED  CASES,    (See  Bbport£D  Casks.) 

how  considered,  289,  290. 
ADMINISTERIBG  POISON,  • 

what  it  is,  138. 
ADULTERY, 

punishable  under  the  English  ecolesutical  law,  4S. 

how,  under  the  common  law,  46,  3T9. 

when  mistake  of  the  person,  !47a. 

indictment  for,  conviction  of  fbmication,  638. 

solicitation  to  coiflmit,  when  indictable,  929,  SS6. 

conspir^y  to  commit,  626.  ■ 

ADVERTISEMENT, 

ngnboard  is  an,  125. 
AFFIDAVIT, 

persons  infamous  may  make,  in  their  own  cases,  644. 

false,  indictable,  365.  ^ 

AFFIRMATIVE  STATUTES, 

what  they  are,  SB. 

when  they  repeal  prior  law,  fli-lOl. 

(See  Analttical  Indkx.c.  10.) 
AFFRAY, 

indictable,  896.  , 

"  AGAINST  THE  FORM  OF  THE  STATUTE," 

in  indictment,  rejected  as  surplusage,  98. 

when  should  be  in  ungnlar  form  and  when  plural,  95. 
AGENT,  (See  Sen V ANT — Innocint  Aqknt.) 

in  criminal  law,  who,  1G9. 

fiilse  pretence  made  to,  82. 

his  relations  to  his  principal,  82. 

command  of  his  principal  not  justify  bis  clime,  275. 

sellin);  intoxicating  liquors,  464. 

act  done  by,  same  as  done  directly,  417, '473. 

men  may  become  accessory  by,  476. 
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AGENT,— cofllinurf. 

act  hj,  wliere  triable,  6ES. 
AID.  '  (See  Assibtance.) 

"  AIDER," 

meaniog  of  the  word  in  crimJiiBl  statulM,  160. 
ALABAMA, 

its  coQunon  l&v,  what,  14. 
ALE-HOUSES, 

when  indictable,  381. 
"ALL,- 

how  congtrned  in  Btatnte,  66  b. 
"  ALTER."  . 

bank-bills,  what  it  is  not,  132. 
AMBASSADOR.  (See  Ekbabbador.) 

AMBIGUITT,  • 

Btatules  Toid  for,  65. 
AMENDS, 

private  right  to  take,  G04,  SOS. 
AMERICAN  JURISPRUDENCE, 

its  deitiny,  42. 
"  AND," 

effect  of  the  word  in  a  statute,  148.  * 

ANIMALS,    (See  Dahgerous  Animals  — Wild  Akoialb  —  Lowsb 
Animai.6.) 

maybe  cliattels,  219. 
■'  AKY  PROPERTY," 

meaning  of  the  words,  in  a  statute,  66  b. 
' APOSTASY, 

whether  indictable,  377. 
APPEAL,  (See  Jeopardy.) 

whether  grantable  to  the  prosecnior,  G64,  665. 

whether  to  defendant,  when  judge  wrongfuUj  dischargeB  jur^,  671. 
APPRENTICE, 

when  neglect  to  give  him  food  iniUatehle,  4IS. 

enticing  sway,  not  indictable,  430. 
APPRENTICESHIP. 

English  laws  of,  not  in  force  here,  384. 
ARMS,  (See  Loaded  Arks.) 

carrpng,  when  indictable,  400. 
ARMS  OF  THE  SEA.         (See  Bats.) 

are  within  counties,  605.  . 
ARREST. 

statutes  regulating,  how  construed,  117. 

what,  the  caatle  which  protects  from,  1 74. 

what,  a  breaking  q(  castle,  190. 
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ALPHABBTIOAL  QfDBX.  ASS 

ASSEST,— continued. 

right  of  officer  to  kill  one  reBisting,  S19. 

refusal  to  assist  in  making,  indictable,  SGG. 

obstructing,  indictable,  S64. 

whether  makes  party  accessory,  364. 

of  embassador,  &c.  puniababte,  687. 

wrongful,  in  foreign  country,  effect  of,  594. 
ARREST  OF  JUDGMENT,    (See  Jeopardy.) 

effect  of,  on  new  proceedings,  S78,  674. 
ARSENALS.  (See  Dock-Yard.) 

ABSON,  (See  Born.) 

what  —  indictable,  *i*. 

the  burning  neceaaaxy  In,  IS8,  3S1. 

not  of  one's  own  property,  889. 

offence  not  against  property,  but  security,  427. 

committed  by  setting  fire  to  an  outhouse,  aad  it  commanicates,  SSI. 

place  of,  described  as  a  house,  164,  173. 

committed  by  bumlTig  a  barn,  1  IS. 

resulting  in  homicide,  S31. 

when  the  burning  done  in  attempt  to  do  something  else,  256. 

attempt  to  bum,  by  burning  own  house,  524. 

no  degrees  in,  259. 

unintended,  intent  must  be  felonioua,  S59. 
AS^SAULT,         (See  Abbadlt  and  Batteey.) 

what  —  indictable,  409. 

with  intent  to  murder,  to  rob,  &c.,  410. 

means,  in  a  statute,  a  real  assault,  131. 

a^ravated,  if  committed  on  official  persons,  867, 

with  intent  to  murder,  how  drunkenness  excuses,  301,  ttote. 
killing  intended,  515. 

corporation  cannot  c«mmit,  309. 

■with  intent  to  commit  rape,  not  by  boy  under  fourteen,  617. 

conviction  for,  on  indictment  for  riot  and  assault,  638, 

indictment,  assault  with  intent,  conviction  for  nmple  assault,  538. 
or  for  compound  assault  in  less  degree,  53S. 

whether  same  act  is,  and  also  a  rape  or  murder,  551. 
ASSAULT  AND  BATTERY,    (See  Assault— Battkbt.) 

how,  when  same  blow  wounds  two  men,  686. 

procurer  of,  to  be  held  as  doer,  4S3. 

whether  conviction  for,  on  indictment  for  manslaughter  or  rape,  546. 

may  be  committed  by  parent,  on  child,  "718,  719. 

siso  by  master  on  servant,  723. 

and  by  husband  on  wife,  726. 

not  by  master  on  slave,  734. 

whether,  by  white  freeman  other  than  master,  7^5. 
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ASSEMBLY.        (See  Unlawtul  Asseublt.) 
ASSISTANCE, 

irhat,  mttkes  acceaKiiy  after,  490,  491. 
ATTACHMENT, 

what,  tlie  casde  which  prot6L-ls  goods  from,  171. 

what,  a  breaking  of  the  cutle,  1 90. 
ATTAINT—  ATTAINTED — ATTAINDEE,  (See  Eebokkooo  —  Sem- 
TENCE  —  Autrefois  attaint.) 

meaning  of  the  trord,  641. 

common  law  efiecla  of  Attaindei,  G41. 
ATTEMPT, 

what,  and  a  general  view  of  the  doctrine  of,  GD9  a-526. 
(See  Analytical  Index,  c.  S9.) 

nnmccesTal,  indictable,  S15,  400. 

must  proceed  to  some  act,  81 2. 

counselling  is,  though  the  thing  is  not  done,  474. 

ta  do  what  statute  forbids,  indictable,  84,  8S,  349. 

to  do  grievous  bodil}'  harm,  319.  * 

to  bribe,  indictable,  SGS. 

to  prevent  attendance  of  witnesset,  &0.,  366. 

to  procure  perjury,  365. 

other  obatructions  of  justice,  365.  , 

to  commit  sodomy,  ground  for  divorce,  380. 

to  take-human  life,  indictable,  408. 

assault  with  intent  is,  410. 

'whether  conviction  for,  on  indictment  for  the  Aili  offence,  54S,  546. 

to  commit  misdemeanor  by  means  of  felony,  how  regarded,  551. 

in  what  county  indicted,  560. 

not  ordinarily  work  forfeiture,  606. 

to  alien,  condition  against,  void,  696. 

acta  tending  to  mischief,  indictable,  400.  • 
"  ATTEMPT  TO  POISON," 

meaning  of  the  words,  617. 
"  AUTHORIZED  BY  LAW," 

words  refer  to  our  own  laws,  not  foreign,  123. 
AUTREFOIS  ATTAINT, 

the  doctrine  of,  692. 


BANK-BILL, 

whether  goods  and  chattels,  219,  220. 

not  money,  221. 

is  a  promieeory  note,  214. 
BANK  CHECK, 

is  an  order,  206. 
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BANK-NOTE, 

term  includes  notea  of  other  Stat«s,  1S3. 

whether  Bubjoct  of  larceny,  428.  • 

BANKRUPT  ACT, 

of  the  United  States,  how  etatuto  repealing  conetraed,  306. 
BAERATRT.  (See  Common  Babsatby.) 

BARN, 

when  the  subject  of  anon,  17S. 

when  parcel  of  the  castle,  174. 
BASTARDY,  , 

entertaining  one  guiltj  of,  not  indictable,  499. 
BATTERY,  (See  Assaolt  and  Battery.) 

what  — indictable,  327,  409. 

civil  auit  also,  327. 

bow,  if  inflicted  at  request  of  person  injured,  343. 

inflicted  on  Beveral,  how,  after  conviction  in  respect  to  one,  S9B 
BAWDY-HOUSE,     (See  Hotjsb  of  1u.-Fame.) 

keeping  of,  indictable,  and  why,  379,  j}13. 
wife  liable,  279. 

keeping,  not  diaqualify  to  be  a  witneea,  646. 

procurer  of  kee[nng,  held  as  keeper,  483. 
BAYS, 

territorial  jurisdiction  OTor,  672, 
"BEATING," 

a  man,  what  is  not,  131. 
BEGINNING  TO  DESTROY,      (See  Dkbtboy.) 

a  house,  what,  ISe. 
BENEFIT  OF  CLERGY, 

what,  &c.,  622-624. 
BETTING, 

procurer  of,  to  be  held  as  door,  489. 

on  election,  meaning  of  statut«8  agiunst,  123. 
fcfrfUts  the  money,  694. 
BIGAMY.  (See  Folyoaky.) 

BILL  OF  EXCHANGE, 

what  is,  215. 

need  not  be  negotiable,  216. 

is  not  money,  221.  * 

is  an  order,  206. 
BLACK8T0NE, 

his  Commenlanes  as  anthtoity,  50. 
BLASPHEMY, 

indicbble,  378. 
BODILY  HARM.      (See  Gbietous  Bodily  Harm.) 
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«  BOHEA  TEA," 

meaning  of  the  irords,  in  a  statute,  69. 
BOND,       • 

whether  subject  of  larceny,  428. 
BOOKS, 

general  vieire  coQceraiog,  S3  a-34  a. 

(See  ASALTTICAL  IkDEX,  C.  4.) 

BOOKSELLER, 

-when  liable  criminally  for  libel  sold  in  his  store,  336,  3S7. 
BOSTON  HARBOR, 

within  couDty  lines,  606. 
"  BRASS  FURNACE," 

what  is,  aes. 
BREAK  — BREAKING,  (See  Fobciblt  Bkbak.) 

legal  meaning  of  the  words,  190. 

of  castle,  what,  1 74, 190. 

warehouse,  meaning  of  the  statute,  134. 
BREAK  JAIL.  (See  Fribdh  Bbbach.) 

BRIBERY, 

indictable,  366,  868. 

offer,  indictable —  in  what  county,  354,  528,  364. 

deposit  of  letter  containing  offer,  564. 

whether  disqualifies  to  be  a  witness,  645,  646. 

of  ToteTB  at  municipal  election,  354. 
BRIDGE, 

legal  meaning  of  the  word,  183. 
BDGGEEy,  (See  Sodomy.) 

what— indictable,  380. 
BUILD, 

what  it  ia  to,  135. 
BUILDING, 

legal  meaning  of  &e  word,  1 76. 
BURGLARY,  (See  Bkrak.) 

wbatit  is— indictable,  163,  251,  414. 

not  offence  agunst  proper^,  but  seeuritf ,  487. 

must  be  two  intents,  251. 

^w,  when  intent  ,ia  to  commit  misdemeanor,  and  felony  is  commit- 
ted, 516. 

whether  the  felony  intended  must  be  possible,  518  and  note. 

how  the  place  must  be  described,  164. 

committed  by  breaking  inside  doors,  174. 

what  breaking  necea»try  in,  190. 

spedes  of  attempt,  316. 

attempted  felo&y  need  not  be  committed,  816. 
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fiURGL  ART,  ~  continued. 

effect  of  caiuent  to  enter — plana  to  entrap,  &c  314. 

vhat  will  make  atxeseory  before  in,  479. 

And  larceny,  two  crimea  or  one,  6&7-689. 

and  robbery,  how,  688,  689. 
BURIAL, 

indictable  to  refuse,  382. 
BURN— BDRNIHG, 

legal  meaning  of  the  words,  188. 

when  procurer  of,  held  as  doer,  483. 
BUYING  WIFE.  (See  Wife.) 

BY-LAWS,  » 

of  municipal  corporations,  57  a-58. 


C. 

CAMN, 

of  &  vessel,  whether  a  shop,  179. 
CALIFORNU, 

introduced  the  common  law,  15  and  note. 
CAPTURES, 

wrongful,  innocently  made,  Ihrongb  mistake  of  &cis,  244. 
CARELESSNESS,    (See  Accidk-vt  —  NEaLBCT.) 

is  criminal,  sod  how  for,  230-237. 

(See  Analttical  Index,  c.  16.) 

when  produces  ignorance  of  fact,  247. 
CARNAL  ABUSE.     (See  Carnal  Emowledqe.) 
CARNAL  KNOWLEDGE, 

of  female  children,  411. 

when  an  attempt,  528,  524. 
CASES.         (See  Adjuimjed  Cases  —  Reported  Cases.) 
»  CASTAWAY," 

meaning  of  the  word,  137. 
CASTLE, 

in  law,  what  is,  164-1 74. 
CASUS  OMISSUS, 

how  conmdered,  SS. 
"  CATTLE,"  (See  Animals.) 

the  woiti  may  include  horses,  geldings,  asses,  pigs,  188. 
CAUSING  A  FALSE  ENTBY, 

what  it  i^  136. 
CAVEAT  EMPTOR, 

meaning  and  application  of  the  "'^''T'i  6,  97. 
CELLAR, 

may  be  a  warehouse,  177.  * 
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CHALLENGE, 

to  fif^t  duel,  indictable,  40O. 
in  CbreigQ  State,  COO. 
in  what  county  indictable,  564. 
deponting  letter,  fi64. 
CHALLENGING, 

above  twenty  juron — forfeltiire,  642. 
CHAMPERTy, 

■what  — indictable,  401. 

BOt  committed  by  judicial  sale,  141. 
when  nuBlake  of  facte,  !44. 
"CHAEGED  WITH  CRIME,"  • 

meaning  of  the  words,  TO. 
CHATTELS, 

legal  meaning  of  the  word,  aid,  220. 
CHEAT, 

how  de6ned,  indictable,  422,  430. 

by  fraudulently  obtaining  a  ngnatnre,  432. 

what  false  token  necessary  in,  433. 
CHECK.  (See  Bank  Check.) 

CHESAPEAKE  BAT. 

within  temtorial  jurisdiction,  S72. 
CHILD, 

carnal  abnse  oC,  what  is  an  attempt,  G2S,  634. 
CHILDREN, 

abandoning,  indictable,  41S,  720. 

neglect  to  pronde  widi  food,  418,  720,  724. 
CHIMNEY, 

is  part  of  the  dwelling-hooM,  168. 
CHINA, 

how  onr  laws  extend  over  our  cidzeos  there,  6S2. 
CHOLERA, 

filthy  house  in  time  of,  S73. 
CHOSE  IN  ACTION, 

what  is,  219,428.      ' 

whether  a  subject  of  larceny,  428. 
CHRISTIANITY, 

apart  of  the  common  law,  377, 
CIVIL  ACTION.  (See  Civil  Sdit.) 

CIVIL  LAW, 

meaning  of  the  term,  9, 10. 
"CIVIL  OFFICER," 

a  legislator  not,  361. 
CIVIL  PROCESS, 

obstructing,  whether  Infliclable,  364. 
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CiYIL  SUIT, 

.    it  to  recoTCT  dunages,  3S5. 

not  ordinarily  baircd  by  eriiniiial  prosecution,  SiT^  328. 

vhether,  in  case  of  felony,  it  can  be  carried  on  before  tbe  criminal , 
829-3S9. 

how  differs  &<xa  criminal  as  to  the  punishment  or  damages,  6ST-639. 
CLAUSE, 

eTcry,  of  a  statnte,  must  atandj  G6. 

constmed  together,  6S. 

CLEAS  HANDS,  (See  PiAncriFFB.) 

plaintiff  in  civil  suit  mnst  have,  6,  329,  340. 
CLERGY.  (See  Bbnepit  op  Clkbot.) 

CLERK,  (See  Aoiarr  —  Sbevant.) 

in  CTinunal  law,  who,  159. 
CLERK  IN  ORDERS, 

beating,  indictable  in  England,  377. 
CLOSE  INTERPRETATION, 

what  it  is,  112. 
.    whenfoUowed,  113, 114. 

what  it  implies,  115. 
COCCULUS  INDICUS  BERRIES, 

nnder  what  circumstances  poison,  SIS. 
COCKFIGHTING, 

irhether  indictable,  381.  • 

COFFEE-HOUSE, 
'  not  an  inn,  180. 

«  cora," 

unfinished,  is  not,  138.  * 

.  COKE, 

his  works  OS  anthori^  in  criminal  matten,  50. 
COLLECTOR  OP  CUSTOMS, 

deputy,  may  adijunister  oath,  79. 
COLORED  PERSOIP    (See  Peesow  of  Coloe.) 
COMBINATION, 

of  penons  to  commit  crimes,  264-269. 

(Sec  Akaltticai.  Index,  c.  IS.) 
to  injure  individuals,  indidlable,  437,  438. 
COMMAND,       • 

how  indictable,  when  following  it  results  in  death,  416. 
COMMON  BARRATRY, 
what — indicUble,  401. 
wt^ether,  disqualifies  to  be  a  witnen,  645,  G46. 
COMMON  LAW,      (See  Cbiminal  Law— Law.) 

general  view  of  the,  9-!2.  * 

(See  Ahalttical  Ikpez,  c.  2.) 
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COMMON  LAW,  — ctHifinued. 

meaniog  of  the  term,  9,  10. 

brought  to  this  country  bj  the  colonistB,  tl. 

its  present  force  in  the  States  of  this  country,  11-15,  44-47. 

its  f*rce  ia  the  United  States  courts,  16-22. 

applies  ia  crimiDal  matters,  45. 

whether  eccleuastical  law  a  part  of,  46. 

bow,  of  military  and  marUal  Uw,  47—49. 

anthority  in  criminal  cases,  50. 

statutes  constnieil  according  to  the  reason  of,  IS. 
in  harmony  with,  86. 

not  talcen  away  by  statutes  by  implication,  8S. 

whether  applicable  to  the  condition  of  slavery,  732. 
COMMON  NUISANCE.        (See  Nuisasck.) 
COMMON  SCOLD, 

indictable,  400. 

how  pnnished,  628. 
COMPOUNDING  CRIME,    (See  Pbivatk  Satibfaction.) 

what,  and  when  indictable,  501-506.  • 

(See  Analytical  Index,  c.  37.) 

what  — indictable,  329,  S3T. 

doctrine  not  applicable  to  lowest  offences,  S55. 

when  by  receiTing  stolen  goods,  493, 
•COMPULSION, 

what,  takes  from  an  act  ita  criminal  quality,  270-276. 
(See  Analttical  Indkx,  c.  19.) 
CONCEjy^ED  WEAPONS, 

construction  of  statute  agmnst  carrying,  146. 
CONCURRENT  REMEDIES, 

general  views  of  the  doctrine  of,  5280-551. 

(See  Analytical  Index,  c.  40.) 

under  statutes  and  at  commoii  Uw,  93,  95,  9^9. 

how,  where  there  is  a  by-law,  354. 

corporation  and  individuals  boUi  indictable  for  same  act,  810. 

election  whether  the  act  be  deemed  part  of  the  offence  or  not,  560. 
CONDITION,  , 

precedent,  what,  711. 

subsequent,  what,  7ii. 

violated,  what,  712.' 

effect  of  violating,  712. 
CONFESSION, 

by  plea  of  guilty,  648.  . 

CONFISCATION  ACTS,  ' 

forfeitu'res  by,  694. 
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"CONGREGATION  ASSEMBLED," 

what  ia,  127. 
CONNECTICUT, 

when  settled,  13. 
CONQUEST, 

of  &  country,  not  change  its  laws,  7.  A 

CONSCIENCE.  (See  Divink  Law.) 

CONSENT, 

of  prisoner,  he  may  be  pat  a*6ccrad  time  in  jeopardy,  672-677. 

(See  ASALTTICAL   ISBBf,  C,  I?.) 

of  party  injured  to  the  injury,  effect  of,  841-315. 

to  homicide,  no  defence,  387. 

relinqniahing  constitutional  rights  by,  65S,  672. 
CONSEQUENCES, 

of  an  act,  particular  and  general,  321,  322. 

of  cripe,  619  et  seq. 

(See  Analytical  Index,  c.  4S  <(  leq.)  .' 

removed  by  pardon,  713, 
CONSPIRACT, 

how  indictable,  437,  438. 

to  do  a  mere  civil  injury  —  or  public,  437. 

the  combinatioQ  a  enfficient  act,  313. 

cannot  be  committed  by  one  person,  041. 

when  discharge  of  one  discharges  the  rest,  541. 

indictment  sustained  though  proof  sboWs  offence  committed,  536,  S50 

a  species  of  attempt,  fi2S. 

to  copmut  adultery,  fi26. 

in  what  county  indictable,  564. 

whether  ^sqnalifies  to  be  a  witness,  645,  64G. 
CONSTABLE,  (See  OrincKR.) 

indictable  for  escape  of  street-walker,  SOO. 
CONSTITUTIONAL  LAW,  (See  Constitutions.) 

what  is,  in  American  sense  —  English  sense,  51. 

what  power  iDterprets  the,  Gl,  51  iH 

by  what  rules  constmed,  66  d.  ' 

CONSTITUTIONAL  POWER, 

requires  legislation,  when,  610. 
CONSTITUTIONAL  RIGHTS, 

may  be  waived,  657. 
CONSTITUTION  OF  UNITED  STATES,    (Sea  Ukitkd  Statkb.) 

does  not  adopt  the  common  law,  IS. 

judifiial  power  under,  19. 
CONSTITUTIONS,    (See  Constitutional  Law.) 

their  restraint  on  legislation,  51. 

United  States  and  State  constitutions  relatively,  52. 
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CONSTITUTIONS, — continued. 

Blatutea  so  constraed  as  to  be  constitutional,  ISS. 
CONSTEOCTJON.    (See  Intbkprbtation  of  Statdtes.) 
CONSULS, 

vbat  are  —  not  nunisters  —  not  exempt  from  lam,  &C.,  589. 
■    how  qaasi  judges  under  treaties,  6S2,  5S3. 

in  wkat  tribunal  proseeuted,  19,619. 

hy  what  law  tried,  19. 
CONTAGIOUS  DISEASE,  • 

one  having,  ina7  stay. in  his  own  houso,  378. 
not  go  out  into  public  places,  S7S. 

Qot  cany  out  one  having,  373. 
CONTEMPORANEOUS  .CONSTRUCTION. 

effect  of,  SSc,  153. 
CONTEMPT  OF  COURT, 

all  courts  maj  punish,  83.  , 

whether  prosecution  for,  bars  indictmeatfor  the  same  act,  691. 

whether  pardonable,  7iO. 
CONTEMPTS.     (See    Contempt    of    Court  —  Leowlatite    Com- 

TEKFTB.) 

CONTRACT, 

when  not  enforced,  6. 
.  breach  of,  not  indictable,  4S0. 
CONTRA  FOBMAM  STATUTI.    (See  Against  the  Fork  or  thk" 

Statute.) 
CONVENIENCE.    (See  PDnLio  Convehibkce.) 
CONVICTION,        (See  Forbion  Conviction.) 
legal  meaning  of  the  word,  223. 
bars  a  second  prosecution,  6S8. 

though  erroneous,  663,  664. 
'    of  one  on  indictment  against  several,  Ell. 
CORONER, 

preventing  him  from  holding  inquest,  &c.,  indictable,  S65. 
CORPORATION,    (See  McrficiPAL  CoRPonATiOM.) 
how  far  answerable  for  crime,  306-310. 
•  (See  Analytical  Index,  c.  24.) 

definition  of,  306  and  note. 

what,  whose  intei%sta  are  deemed  public  interests,  354. 
whether  rights  vested  in,  divested  bf  pardon,  708. 
CORPSE, 

indictable  to  steal,  382. 

to  refuse  to  bury,  or  to  dig  up,  882. 
CORRUPTION  OF  BLOOO, 
what  it  is,  641. 
not  in  this  country,  S4£. 
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COREUPnON  OF  BLOOD,  — eon/tnuKt 

effect  of  pardon  on,  715. 
COSTS, 

vhen  taken  away  by  pardon,  708,  709. 
COUNSEL, 

anciently,  not  allvred  to  pnsoner,  672. 

interpretalioD  of  statnte  allowing,  189. 

effect  of  employing  many,  481,  note. 
COUNTERFEIT  BILLS, 

constmcUon  of  Ohio  statute,  186. 
COUNTERFEIT  COIN, 

construction  (^  statute  against  buying,  138. 
eOUNTEKFEITING,    (See  Fokqeet— UirKKiNa.) 

of  cmn,  indictable,  369.    • 
^  of  records,  indictable,  366. 

a  species  of  attempt,  316. 

the  injury  need  not  be  accomplished,  318. 

whether  offence  to  have,  with  intent  to  utter,  312. 

what  is  a  tool  or  instrument  for,  197. 

what  an  attempt  to  utter,  G24. 

when  dnmkennesa  eictues  uttering,  299. 

'similitude  to  the  snppoeed original,  S2T, 

when  procurer  of,  held  as  doer,  483. 

conviction  for  less  than  is  charged,  S40. 

when  conviction  for,  under  both  State  and  United  States  laws,  613, 
6S5. 
"  COUNTERSIGNED  BY  THE  CASHIER," 

when  a  biU  is  not,  132.  ■ 
COUNTRY, 

one  OQt  of,  indictable  here,  5S6-5G0. 
COUNTY,  ■  (See  Locality  op  Crimk.) 

all  crimes  to  be  indicted  in  coflnty  where  committed,  &&2,  i5S. 

how,  when  county  ig  divided,  5S2. 

|f  ect  of  acquittal  because  indictment  in  wrong,  681. 

penalty  vested  in,  taken  away  by  pardon,  708. 

limits  of  connties  on  the  sea,  Sec.,  605-607. 

United  States  not  usually  punish  offences  within,  GIO,  611. 
COURT, 

not  essential  to  the  existenee  of  law,  17. 

but  essential  to  its  enforcement,  1 7. 

crimes  cannot  be  prosecuted  irithout,  having  jurisdiction,  576-578. 

cannot  sit  in  foreign  country  without  tionsent,  582. 

whether  of  U.  S.  and  States  administer  each  other's  laws,  615,  616. 

proceeding  without  authori^,  effect  of,  666. 

attempts  to  influence,  when  indictable,  360. 
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COUBT-MARTIAL,    (See  Martial  Law— Miutart  Law.) 

effect  of  Beotence  of,  as  barring  prosecudon,  66fi. 
COVERTURE, 

meaDing  of  the  term,  276. 

when  uia7  be  sboirn  in  excuse  tot  crime,  2T6-S82. 
(See  Analytical  Index,  <v  24.) 
CREDIT  TO  STUDENTS, 

Btatnte  against  giving,  135. 
"  CREW,- 

of  Tesael  includeB  officers,  125. 
CRIME,  (See  Cbimes — Chiuimal  Law — Act — Intent — OrFKHCB.) 

what  it  is,  43. 

tna^  exist  at  covunon  law,  44,  45. 

under  &e  English  ecclesiaatica]  la*,  46. 

exists  in  Qtemjnd,  evil  intent  essential  to,  227,  229.  * 

may  exist,  tbough  a  good  is  done,  250,  253  c,  253  d. 

conunitted  out  of  the  country,  57S-5S3. 

(Se«    ANALYTICAL   SSDEX,  c.  42.) 

exemptions  from,  within  the  country,  684-594.) 
(See  Analytical  Index,  c  42.) 
GODimitted  in  two  State*,  595-600. 
consequenceB  of,  by  sentence  of  court,  619-639. 
(See  Analytical  Index,  c.  4S.) 
consequences,  by  operation  of  law,  610-648. 

(See  Analytical  Index,  c.  46.) 
protection  from  a  second  prosecution  for,  649-692. 
(See  Analytical  Index,  c.  47.) 
CRIMEA  FALSI, 

what — incfqtacitates  to  be  a  witness,  644. 
CRIMES,  (See  Crime.) 

viewed  together,  523  a-551. 

(See  Analytic\l  Index,  c.  40.) 
some  may  be  conunitted  in  different  ways,  585. 
may  be  ag^nst  both.  United  States  and  a. State,  GIS.  f 

CRIMINAL, 

the,  canmng  himself  to  be  prosecuted,  679. 
CRIMINAL  ACT.  (See  Act.) 

."CRIMINAL  CASES," 

meaning  of  these  words,  43. 
CRIMINAL  INFORMATION, 

refused  when  applicant  is  carrying  on  civil  salt,  828.  . 

when  the  applicant  is  in  fault,  340. 
cannot  always  be  had  where  indictment  lies,  354. 
withheld  where  pecson  acted  under  constndiit,  484. 
CRIMINAL  INTENT.         (See  Intent.) 
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CRIMINAL  JURISPRUDENCE, 

how  differs  from  civil,  S37,  341. 
CHIMIN AL  LAW,  (See  Cbimb  —  Law  —  Cowlo;^  Ljlw.) 

general  riem  couc«ming  the,  42  a-50. 

(See  Ahaltticai.  Index,  c.  6.) 

what  it  IB,  1,  43.  ^ 

how  divided,  44.  i 

of  our  natioiiEtl  goveTDment,  20,  21. 

of  the  English  ecclesiastical  courts,  46. 

military  and  martial  law,  47-49. 
CRIMINAL  PROSECUTIONS,  (See  Civil  Suit.) 
•  how  differ  from  civil  suits,  355. 

CRUCIBLE, 

not  a  toot,  197. 
CRUEL  AND  UNUSUAL  PUNISHMENTS, 

provinon  in  United  States  CodsL  does  not  bind  the  States,  S2.  ' 
CRUELTY, 

as  cause  for  divorce,  the  two  kinds  of  force,  415. 

to  animals,  how  indictable,  439. 
CURTESY, 

tenancj  hy  the,  985. 
CURTILAGE,  • 

'meaning  of  the  word,  171. 
CUSTOM, 

how  law  in  this  country,  12,  ISo. 

how  fitr  it  can  control  a  statute,  90. 
CUT— CUTTING, 

meaning  of  the  words,  193. 
CUT  OFF  THE  NOSE, 

meaning  of  the  wordsvl93. 


DANGEROUS  ANIMALS, 

Bafferiog  them  to  go  at  targe,  when  indictable,  331. 
DANGEROUS  WEAPON, 

•    legal  mSning  of  the  words,  198. 

carrying,  when  indictable,  400. 
DAYTIME, 

in  lait,  what  is,  163. 
DEADLY  WEAPON, 

legal  meaning  of  the  words,  198. 
"DEAL  IN  THE  SELLING," 

meaning  of  the  words,  12C. 
DEATH, 

common  law  punishment  for  felonies,  S22. 

when  a  statute  does  not  prcsciibe  the  punishment,  622. 
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DEATH,  — conft'nueif. 

mot  to  much  inflicted  in  this  coantiy,  6!5. 

in  judgment  of,  fla^  how  material,  633. 
DECEITS, 

wbetber  dtsqnalify  to  be  a  witness,  645. 
DECIDED  CASES.     (See  Adjudged  Cabkb -^  Leqai.  DscietONS  — 

Reported  Cabxs.) 
DEFECTIVE  VERDICT,    (See  Verdict.) 

effect  OD  further  proceedings,  GTS. 
DEFENCE,  (See  Selt-De fence.) 

of  Mlf  and  propertj  —  the  right,  341,397. 
DELAWARE  BAY, 

-witbip  territorial  juiisdiction,  572. 
DEMAND  OF  GUN, 

gun  need  not  be  in  po«scanon,  &C.,  618. 
DE  MINIMIS  NON  CURA  T  LEX.    (See  Small  Thdi08  —  Maxim  3.) 
DEMOLISH  HOUSE, 

a  house  burned  ia  demolished,  139. 

construction  of  statute  against,  249.  ' 

DEMURRER, 

effect  of  erroneous  jodgment  for  defendant  on,  66a. 
DEODAND,       • 

what — when  forfeited,  44!,  note,  699. 

doctrine  not  followed  here,  689. 
DESERTION,  (See  Skamkk.)  " 

of  ship,  forfeits  wages  of  seaman,  694. 
DESTROY,  (See  Beqinnino  to  Destroy.) 

meaning  of  the  word  as  to  trees,  137. 
I  as  to  vessels,  137. 

as  to  threshing  machine,  129.    ' 
DESTRUCTIVE  MATTER, 

meaning  of  the  words,  202. 
«  DESTRUCTIVE  THING," 

whether  it  must  be  in  a  form  capable  of  destroyiDg,  519. 
DIAGRAM   OP  CRIME,  • 

shown,  441. 

deMribed,  441,  445. 
DICTA, 

of  judges,  how  to  be  understood,  30,  33. 
DIGEST, 

what  it  is,  33. 
how  used,  34,  36. 
DIPLOMATIC  AGENT.    (See  Embassador.) 
DIPSOMANIA, 

as  an  excuse  for  crime,  S04. 
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DntECTORT, 

statute,  what,  tmd  effect  of,  151, 152. 
DISCHARGE, 

hy  commitliQf;  mf^strate,  no  bar  to  indiolment,  G59. 
DISCOVERIES, 

iii>1eg;Bl  science,  34. 
DISCRETION,        ,- 

of  judge,  no  appeal  from,  671. 
DISORDERLY  HOUSE, 

indictable,  381. 

wife  liable  ibr  keeping,  279. 

by  Belling  liquor  in  it,  231. 
DISTILLER,. 

meaning  of  the  word,  161. 
DISTILUNG, 

cosstmclion  of  United  States  statnte  concerning,  161. 
DISTRESS, 

'       excessive,  not  indictable,  399. 
DISTRICT, 

'what  crimes  tried  in  the,  616,  617. 
DISTRICT  OF  COLUMBIA, 

what  law  prermls  there,  22. 

United  States  anthoritj  esclunve  in,  604. 
DIVINE  LAW, 

•    how  it  controls  legislation,  53,  54. 

statutes  so  constraed  as  to  accord  with,  193. 

consiuence  deeming  it  opposed  by  law  of  the  laud,  252. 
DIVORCE, 

constractioD  of  statotea  concenung,  66  a,  SO. 

from  bed  and  board.  New  York  statnte,  92,  note. 

effect  of  appeal  after  divorce  granted,  139. 

sodomy,  and  attemplB  to  commit  it,  ground  for,  380. 

cruelty,  considered  in  respect  to  the  two  kinds  of  fijrce,  116. 
DOCKYARDS, 

arsenals,  &c.,  whether  United  States  goTemment  exclosive  there, 

604.* 

DOMESTIC  RELATIONS, 

general  view  <^  the  crinunal  law  relatiogto,  716-^26. 
(See  Analytical  Ikdbz,  c.  50.) 
DRIVING,  • 

fast  aod  riotous,  indictable,  400. 
DRUNKENNESS, 

not  alone  iodictaiyle,  298. 

as  ao  excuse  for  crime,  29&~305. 

(See  Analytical  Index,  c.  23.) 
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DtJCATS, 

putting  into  pocket  to  charge  with  felony,  522. 
DOCKING, 

aa  &  pnaialiment,  627,  e23. 
DUELLING,  (See  CHALLiaiGE  ) 

illegal,  5,  and  note.   - 

the  secoods  are  principals  in  the  murder,  461., 
DUTIES, 

bond  contrary  to  statute  for  payment  of,  good,  152. 
DDTT.  .  (See  Public  Ddtt.) 

DWELLING-HOUSE, 

in  law,  what  is,  164-172. 

word  not  coextensive  in  meaning  with  house,  12S. 

jail,  an  inhabited  dwelling-house,  125. 


EARS, 

taken  off  as  a  punishment,  627  and  note,  628. 
EAVESDROPPING, 

indictable,  400. 
ECCLESIASTICAL  BENEFICE, 

corrupt  presentation  to,  3T7. 
ECCLESIASTICAL  COURTS, 

,     law  of,  is  common  taw  in  this  conntry,  11,  46. 

probably  not  practically  bo  as  to  crimes,  46.  * 

EDUCATION.  (See  Pdblig  Eddcatios.) 

ELECTION  OF  REMEDIES.      (See  Concuiibkitt  Reuuiieb.) 
ELECTIONS,  (See  Betting.) 

defeating,  corrapting,  Slc.  indictablb,  S6S. 
EMBARGO  LAWS, 

forfeitures  for  violating,  694. 

avoided  by  overwhelming  necessity,  273,  697. 
EMBASSADOR,  (See  Foreigh  Ministeb.) 

foreign,  exempt  from  our  laws,  586,  687, 

penally  for  arrest  of,  587. 
EMBEZZLEMENT,  '  , 

how  defined — akin  to  larceny,  419. 

in  what  county  indictable,  G61.  , 

EMIGRANTS, 

carry  laws  with  them,  7,  11.  * 

ENEMIES, 

construction  of  statute  against  fudiug,  138. 
ENGLISH  STATUTES,    (See  Common  Law.> 

their  force  in  this  country,  11,  12,  15. 

how  enrolled  anciently,  53. 
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ENGBOSSINO, 

wha^  -vhetlier  indictable,  S91. 
ENTERTAINMENT.    (See  Houbb  of  Entertahtmbnt.) 
ENTICE  OR  PERSUADE, 

meaning  of  the  words,  141. 
ENUMERATION, 

in  a  statute,  weakens  the  general  wordj,  149. 
"ERECT  AND  BUILD," 

meaning  of  the  words,  13S. 
EREONEOOS-JUDGMENT.  (See  Errokeoub  Sbmte«cb.) 
ERRONEOUS  SENTENCE,  (See  Arrest  of  Judgment.) 

how  affects  accessory,  648. 
,      how,  as  to  disquaUfying  to  be  a  witness,  6ie. 

effect  of,  as  to  a  second  proeecntioo,  ses,  694. 

effect  of  its  reversal,  663,  664. 

court  having  no  anlhority,  666. 
ERROR.  (See  Wbit  or  Ebbos.) 

ESCAPE, 

negligent,  indictable,  231,  234,  236. 

Toluntary,  more  deeply  criminal,  234. 

of  street-walker,  600. 

of  otben  charged  with  misdemeanor,  GOO. 

person  guilty  of  assisting,  must  have  notice,  488. 
EVIDENCE,  (See  Witnebb — Comfebsion — Show  fAitb  dj  Evi- 

DBNCB.) 

how  faf 'admissible,  to  show  a  writing  to  be  an  order,  &c.  209, 213, 218. 

one  presumed  to  intend  what  he  does,  and  its  consequences,  248J 
613,614.. 

of  an  in&nt's  capaciQ'  for  crime,  266. 

of  Insanity,  293. 

possesnon,  of  having  procured,  312.  . 

accessory  may  deny  principal's  guilt,  470. 

may  go  out  of  the  locally  of  the  crime  &r,  654. 

of  offence,  not  part  of  the  offence,  560, 

of  parties  in  their  own  cases,  when,  644. 
'.under  liquor  laws,  specific  sales  to  show  common  seller,  690. 
EXCEPTION, 

in  a  criminal  statute  in  &vor  of  the  prisoner,  how  construed,  139. 

in  statute,  strengthens  the  part  not  excepted,  149. 
EXECUTIVE  DEPARTMENT,  . 

when  may  interpret  the  cons^tution,  51  a. 

separate  from  judicial  department,  62  b. 
EXECUTORY  DEVISE, 

rule  as  to,  36. 
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EXPATRIATION, 

rigbt  of,  887.  A 

"  EXPORTATION," 

meaning  of  the  irord  in  &  statuto,  123. 
EX  POST  FACTO  J.AW, 

what  it  is,  108. 

uncoDstitntionsl,  both  in  Sl&tea  and  United  States,  52,  53,  108. 

eBect  of,  346. 
EXPOSIJRE  OF  PERSON, 

indecent,  must  be  to  bov  many,  352. 
indictable,  379. 
same  of  another's  person,  379. 
EXPRESSIO  UNIUS  EST  EXCLUSIO  ALTERIUS, 

the  masim  applied  to  etatat^a,  ISO. 
EXTORTION, 

how  defined  —  indictable,  424,  434. 

Pennsylvania,  sUtute  concerning,  &2,  note. 

Bome  kinda  of,  analc^ua  to  compoDuding,  SOS. 


FACT.  (See  Ionobahce  of  Fact.)    . 

FAIR  GROUND, 

subjects  most  be  aliened,  326. 

criminal  law  securea  to  men,  405. 
FALSEHOOD, 

injury  by,  not  indictable,  430. 
FALSE  IMPRISONMENT, 

indictable,  410. 

atatote  againat,  includes  foreign  soldiers,  &C.  128. 

-when  jusciliable  as  made  through  mistake  of  ClCts,  344. 

procurer  of,  held  as  doer,  483. 
FALSE  NEWS, 

spreading,  when  indictable,  400. 
FALSE  PERSONATING,  (See  OpficEK  — Pbksonatqio.) 

how  indictable,  365,  434. 
FALSE  PRETENCES,  OBTAINING  GOODS  BT, 

a  statutory  cheat,  422, 4S3. 

statutes  limited  by  construction,  81, 140,  433. 

pretence  made  to  an  agent,  82. 

offence  committed  by  an  infant,  884. 

mnst  be  injury  done,  31 7. 

must  have  a  tendency  to  injure,  317. 

inducing  one  ia  pay  his  debt^  317. 
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FiXSE  FBETEN<|fS,  OBTAINING  GOODS  BY,—eontinited. 

whether  indictable,  where  complunant  would  have  commitlad  a  crinu 
if  the  pretence  Vere  true,  341. 

bow,  where  the  pretence  is  a  foi^rj',  5SI., 

bj  letter,  596. 

procurer  held  aa  doer,  4S3. 

though  out  of  the  country,  5TT. 
FALSE  TOKEN,  (See  Falbe  Fbetxsceb.) 

what,  mmt  be,  433. 

or  Bjmbol,  necessarj  to  common  law  cheat,  422,  430,  433. 
FAMILIES, 

sereral,  occapying  one  house  —  make  several  dwelling-boiueai  172. 

manj,  occupying  one  bouse  create  nuisance,  STS. 
FAEO  TABLE, 

coDRtmction  (tf  statnte  agunat,  184. 
FAVORED,  , 

how  things  farored  in  the  law  regarded,  113, 114. 
FELON, 

derivation  and  meaning  of  the  word,  446. 
FELOOTES, 

not  to  be  multiplied  by  constmction,  133. 
"  FELONIOUS  ASSAULTER," 

meaning  of  the  words,  4S1.  • 

FELONY, 

defined— faiitMT  of,  Ac,  448, 449. 

created  by  statute,  punished  with  death,  448. 

punishment  in  this  country,  449, 

how  far  common  law  rolei  apply,  4fi0. 

bow  Btatutes  creating,  constraed,  451. 

statute  definitions  of,  462. 

aocessories  in,  geoeraUy,  4EC-471. 

(See  Analytical  Isdex,  c.  96.) 

accessories  before  the  fact,  472-479. 

(See  Analttical  Indkx,  c  36.) 

accessories  after  the  fact,  487-494. 

(See  Analytical  Index,  c.  36.) 

fbriyture  and  other  like  consequences  of,  640-648. 
(See  Amalttical  Ikdbx,  c.  46.) 

created  by  statute  out  of  misdemeanor,  not  ailerward  punishable  as 
misdemeanOT,  100,  493,  551. 

officer  arrest  one  who  has  committed,  319. 

one  injured  by,  whether  maintain  a  civil  snit,  329-339. 

treason  is,  447. 

bow,  aa  to  persons  participating  in,  433. 

misprinon  of,  is  misdemeanor,  307. 
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FELONY,— eonfinu«if.  V 

attempt  to  commit,  indictable,  5!0,  S86. 

on  indictment  for,  wliether  connction  for  iSiBdemeaiiW,  6<S  et 

vhctlier  ttdvantagef  at  die  trial  for,  543,  544.    - 

how,  vlien  proved  on  indictment  for  misdemeanor,  449-551. 

same  act  not,  and  also  a  misdemeanor,  49S,  551. 

how  pnnished,  623-42S. 

bow  differs  from  misdemeanor  when  conviction  wrong,  6T5. 

acquittal  for,  not  bar  proaecation  for  misdemeanor,  682. 
FESIE  COVERT,         (See  Makribd  Wohes.) 

meaning  of  the  term,  376. 
FEME  SOLE, 

meaning  of  the  term,  276. 
FEILB  NATURE.  (See  Wild  Akimal«.) 

FIGHTING, 

<rf' persons  together,  whether  indictable^  3  9  S. 
FINE, 

ant]  impRBonment,  as  pnnishment  for  nusdemeanor,  6S6-628. 

maj  he  remitted  by  pardon,  70S. 
FIRE.  (See  Skt  Fihb  to.) 

FLIGHT,  * 

common  law  consequences  of,  642. 
FLORIDA,    - 

the  ccanmon  law  tn,  15,  45. 
FOOD.  (See  UMTHOLEaouK  Food.) 

FORCE, 

is  either  physical  or  mental,  407, 
FORCIBLE  DETAINER, 

what,  and  when  indictable,  S97-399. 
FORCIBLE  ENTRY, 

what,  and  when  indictable,  397-899. 
FORCIBLE  MARRIAGE,  (See  Marriage.) 

indictable,  412. 

constraelion  of  English  statute,  557. 
FORCIBLE  TRESPASS.    (See  Trespass.) 

what,  and  when  indictable,  S97-S99. 
FORCIBLY  BREAK,  (See  Break.) 

legal  meaning  of  the  words,  191. 
FOREIGN  CONVICTION, 

its  effect  as  barring  a  domestic  prosecution,  658. 
FOREIGN  COUNTRY, 

death  in,  from  blow  given  here,  554. 
FOREIGNERS, 

while  here,  bound  and  protected  bj  oor  laws,  593. 
FOREIGN  GOVERNMENT,  (See  Fohkigk  Power.) 
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POBEIGN  GOVERNMENT,— con(int«d. 

acta  tending  to  disturb  onr  relatjona  with,  indictable,  370. 
FOEEIGN  JUDGMENT, 

ita  effect  aa  dlsqualifpng  to  be  a  iritoeM,  647.  ^ 

FOREIGN  LAW,  • 

ita  weight  in  onr  tribnnali,  31  e,  31  d. 

how  far  to  be  r^arded  in  crimioal  jimBpmdence,  60. 
FOREIGN  MINISTER,    (See  Eubassaiwb.) 

am&olt  on,  indictable,  though  not  known  to  be  sncb,  S47. 
FOREIGN  PORTS, 

whether  high  seas,  611. 
FOREIGN  POWER, 

not  recogniied  bj  onr  conrto,  aidee  acknowledged  by  onr  goTem~ 
ment,  680  a. 
FOREIGN  SOVEREIGNS, 

and  attendants,  here,  free  from  onr  laws,  68S, 

wrongful  acts  done  here  bj  command  of,  691,  &9!; 
FOREIGN  STATUTES, 

how  construed,  154. 
FORESTALLING, 

what,  whether  indictable,  381. 
FORFEITURE, 

bj  operaUcm  of  law  as  a  consequence  of  crime,  640-613. 
(See  Ahalttical  Index,  c.  46.) 

without  criminal  conTiction,  and  abatable  nuisance,  69^703. 
^  (See  AHAX.TTIOAL  Indbz,  o.  48.) 

of  smne,  for  keeping  them  conbar^  to  law,  97. 

statolea  creating,  strictly  construed,  113, 114. 

when  not  enforced  on  account  of  mistake  of  facts,  S44. , 

none,  when  act  compelled  by  necessity,  27S. 

nnder  absentee  acts,  does  not  attach  to  wife,  282. 

infant  may  subject  bis  est«t«  to,  284. 

of  office,  a  punishment  on  im{>eacbnient,  863,  363. 

riotous  enforcement  of,  indictable,  398. 

attaches  to  felony,  448. 

not,  in  this  countiy,  335, 449. 

as  a  pnnishment  fbr  crime,  629. 

may  be  pardoned,  708. 

when,  aa  to  vested  rights,  709. 
FORGERY,        (See  CouNTERVRiTiNa — UTTSRDra.) 

how  defined — indictable,  and  why,  369,  423,613. 

may  be  of  fictitiouB  name,  423. 

a  species  of  attempt  to  cheat,  423  and  note. 

utterer  of  forged  instrument  presumed  to  intend  the  fraud,  248. 
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FORGERY, — mnrinued. 

DO  answer  to  cliai^  of  ntteriiig,  that  defendant  intended  to  paj  the 
bill,  260. 
A    not  by  firandalentlf  procuring  ngnature,  4S8. 

a  speciea  of  cheat,  433. 

need  not  be  of  a  public  document,  4S3. 

where  separate  persons  execute  their  sereral  parti  of  the  instnt- 
ment,  457. 

■who  principal  in  uttering  forged  note,  4C1. 

adviser  in  uttering,  accessorj,  if  absent,475. 

may  be  of  fictitious  name,  51 7. 

not,  where  no  person  to  be  cheated,  517. 
no  apparent  legal  validity,  51 7. 
cannot  defraud,  fil7. 

when  the  means  of  obt^ing  goods  by  blse  pretences,  531. 

disqnaMea  to  be  a  witness,  645,  646. 

punishment  of,  627,  628. 

in  what  county  indictable,  656,  564. 

depomting  letter  containing,  361. 
POBUS,  (See  Bkligiox.) 

of  instruments,  sentences,  &c.,  when  good  though  contraiy  to  statntei 
152. 
FORNICATION, 

punishable  nnder  the  English  ecclemaslical  law,  46. 

how,  under  the  common  law,  46,  379. 

conviction  for,  on  indictment  for  adultery,  S38.  ^ 

FORTS, 

what  law  prevuls  in  our,  22. 
FRAUD,     ■ 

does  not  vitiate  a  statute,  55. 

statutes  to  suppress,  how  constraed,  113  and  note. 

effect  of,  on  consent  to  a  battery,  343. 

how,  as  to  rafre,  343. 

effect  on  the  rule  that  a  prisoner  be  not  twice  put  in  jeopardy, 
678-6790. 

vitiates  a  pardon,  706. 
FREE  NEGROES,        (See  Negro— Slave.) 

construction  of  statute  agunat  selling  into  slavery,  141,  416. 

whether  they  have  constitutional  rights,  631. 

pnnishment  of  larceny  by,  631. 
"  FROM," 

construed  to  mean  "to,"  130. 
FUGITIVES  FROM  JUSTICE, 

doctrine  concerning,  591. 
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GAME-COCKS, 

not  implements  of  gatung,  ISl,  197. 
GAME  LAWS, 

English  and  American,  889. 
GAMING,  (See  Lottery  Ticketb — Ma.teriai.9  fob  a  Lottert.) 

-whether  iudictable,  381. 

statute  ag^Dst,  estenda  to  owner  of  hoose,  &c.,  S3. 

Btittutes  against,  in  some  States  construed  Ilberallf,  116. 

coDstTQCtion  of  die  Alabama  statute,  178. 

at  a  public  place,  meaning  of  Btatntes  against,  181. 

concerning  the  conaljtationality  of  statutes  prohibiting,  375  a. 

procurer  of,  to  be  held  ae  doer,  483. 
GAMTOG-HOUSES, 

irhen  indictable,  381. 

whether  keeping,  disqnaliSes  to  be  a  vitness,  G45,  646. 
GENERAL  PROVISION,    (See  Genkbai,  Worbb.) 

in  a  statnte,  controlled  by  specific  one,  78. 
GENERAL  WORDS,    (See  Grneral  PROvieiOK.) 

in  a  statute,  liuuted  in  sense  bj  the  particnlar  words,  149. 
GEORGIA,  ^ 

when  settled,  13. 
GOODS, 

legal  meaning  of  the  word,  219,  220. 
"GOODS  AND  MERCHANDISE," 

the  luggage  of  a  passenger  is,  12S. 
GOVERNMENT,  (See  Foreiqn  Goverhmekts — Law.)  • 

and  law,  not  identical,  4. 

does  not  enforce  all  law,  5,  6. 

object  (^  its  JDdicial  department,  336. 

refusal  to  as»gt,  indictable,  357,  S66.    . 
GRAIN, 

is  goods,  &c.  219. 
GRAND-JURY, 

power  over  disobedient  witness,  83. 
GRAND  LARCENY,  (See  Larcmtt.) 

what  it  is,  478. 
GRIEVODS  BODILY  HARM, 

legal  meaning  of  the  words,  196. 

oonatniction  of  statute  ^;aiost  doing,  249. 
GROSS  LEWDNESS.  (See  Lewdmess.) 
GUARDIAN  AND  WARD, 

view  of  the  criminal  law  relating  to,  721. 
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GUILTY, 

plea  of,  u  a  confeBwon,  648. 
GUILTY  PERSON.  (See  Criiknai.) 

GULFS.  ■  (See  Batb.) 

GUN, 

demand  of —  it  need  not  be  in  posBeamon,  518 
GUNPOWDER, 

keeping,  in  populous  places,  indictable,  392. 
GYPSIES, 

whether  indictable,  889. 


HABEAS  CORPUS, 

hy  State  and  national  coarta,  concturentlf,  616. 
HALE, 

his  Pleas  of  lie  Crown  m  authoritj',  60. 
HARBORS,  (See  Arms  of  the  Sea.) 

obetriictlona  of,  injoriea  to,  n^lect  to  repair,  indictable,  392. 
HAWKINS, 

bis  Pleas  of  the  Ciown  as  authori^,  fiO. 
HEALTH.  (See  Pubho  Health.) 

HEIRESS, 

construction  of  English  statute  abont  mffryii^,  412,  557. 
"  HEREAFTER," 

effect  of  the  irord  in  a  repealing  statute,  106. 
HERESY, 

whether  indictable,  377,  448. 
HIG«  SEAS,  (See  Ocea^.) 

meaning  of  tbe  words,  611. 

authority  of  United  States  conrta  over,  21. 
HIGHWAYa  (See  Public  Ways.) 

"  HIS," 

the  word  may  Include  a  woman,  128. 
HOMICIDE,  (See  Mdbder  —  Mansla0Ohtkr.) 

statutes  making  different  degrees  of,  how  applied  to  past  tranaactioiu, 
105  a. 

produced  by  carelessness,  indictable,  230,  234,  3S&. 

when  justifiable  on  the  ground  of  mistake,  243. 

intent  coucludTel;'  inferred  from  the  act,  248. 

how  homicide  divided  in  law,  SOO,  301,  408. 

small  provocation  does  not  reduce  the  killing  to  manslanghter,  S34. 

when  murder,  though  death  not  intended,  255,  OlS. 

indictable  when  the  act  unintentionally  cauang  death  is  malum  in 
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HOMICIDE,— cowinued. 

not,  whea  it  is  malum  proh^itam,  25S. 

-nainlended,  is  niarder  or  manalaughter  According  to  degree  <tf  evil 
in  the  intent,  259.  • 

so,  according  to  the  kind  of  intent,  !SS. 

in  self-defence,  not  pnuishable,  272. 

how,  of  killing  innocent  penon  to  save  self,  ST3. 

whether  m&riul  coercion  excuses  wife,  277,  279. 

irife  not  liable  for  death  of  apprentice  from  neglect,  282. 

where  death  comes  from  (^podng  nnlawfnl  act,  264. 

who  liable  for  death  caused  bj-  careless  riding,  266.       ■ 

when  confederates  in  an  unlawful  act,  guilt]',  268,  269.  . 

one  compelled  to  take  life,  not  liable,  270. 

request  of  person  killed,  no  defence,  342,  887. 

drunkenness  as  an  excuse  for,  800-302. 

bf  abandoning  joung  children,  413. 

neglecting  togive  theid  food,  413. 

servants,  apprentices,  &c.  413. 

by  working  on  the  fears,  &c.  4 IS. 

bjr  command  to  servant,  &c.  416. 

producing  conridion  of  murder  by  peijury,  417, 

coanselling  to  suicide,  459. 

parties  and  seconds  in  duels,  461. 

bow,  as  to  accessaries,  468.         * 

accessorj  in,  bj  advi^ng  murder  of  unborn  cluld,  47S. 

cannot  bec<»ne  accessor}'  after,  before  death,  4S8. 

attempt,  what  intent,  515. 

how  act  which  produces,  viewed  in  degree  of  enortnity,  531. 

committed  in  the  commisuon  of  arson,  531. 

whether  trial  in  county  where  death  was,  5SS-555. 

b^w  in  one  Stat«  and  death  in  another,  &c  654,  fiSS. 
on  ocean — death  on  land,  SM,  600. 

injury  received  on  the  ocean,  and  person  inflicting  it  on  land,  506. 
in  one  country  or  county,  and  criminal  in  another,  556,  G77. 

of  men  in  battle,  not  indictabl^  G91. 

otherwise,  to  kill  alien  enemy,  5B8. 

in  self-defence,  at  common  law  snbjteb  to  forfeiture,  648. 

indictment  for,  after  death,  though  conviction  before  for  assault,  684. 

whether  felonious,  in  killing  a  slave,  733,  734. 

slave  killing  master  in  relating  chastisemeDt,  murder,  738. 
"HORSE,  GELDING,  OB  MAEtE," 

the  words  include  foals  and  fillies,  127. 
HOTEL, 

l^al  meaning  of  the  word,  180. 
HOUSE,  (See  Disordbrlt  Hoobb.) 
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BODS&,  — eoniinMd. 

in  law, -wbatu,  164,  173. 

not  coextensive  in  taeatuDg  frith  tbe  •rord  direUing-hoiisef  139. 

Bxaf  be  90  filth}'  as  to  be  a  nniBance,  373. 

when  indictable  to  tear  down  or  break,  S9S. 
HOUSEBREAKING, 

constniction  of  Stat  1  Edw.  6,  c.  12,  §  10, 147. 
HOUSE  OF  ENTERTAINMENT, 

legal  meaning  of  the  words,  180. 
HOUSE  OF  ILL  FAME,    (See  Bawot-Hoitsk.) 

constwction  of  statute  against  keeping,  145. 
HUSBAND  AND  WIFE,    (See  Covkrtubb- 

ma;  be  indicted  jointly,  S81. 
exceptions,  282. 
sometimes  bosband  must  be  joined,  S82. 

TJew  of  the  criminal  law  nlating  to,  720,  736. 


IDIOCY.  (See  iNflAimx.) 

IDLENESS, 

whether  indictable,  389. 
IGNORANCE  OF  FACT, 

as  an  excuse  for  crime,  241-247c. 

(See  AnalttAial  Index,  c.  16.) 

though  facts  not  known,  mAy  be  set  np  in  defence,  818,  319. 

men  not  conclusivelj  presumed  to  know  facta,  618. 
IGNORANCE  OF  LAW, 

jiot  generally  received  ae  excuse  for  crime,  238-240.  ' 
(See  AtTALYTiCAL  Index,  C.  16.) 

all  presumed  to  know  the  law,  293  and  note,  618. 
ILLEGAL, 

bank,  is  not  a  non-exisdng  one,  136. 
ILLEGAL  VOTING, 

construction  of  Fennsylvama  statute  i^nit,  136. 
ILL  FAME.    (See  Hocsb  ov  Ili.  Fauk — Bawdy  Hodse.) 
ILLINOIS, 

its  common  law,  what,  16  and  note. 
IMPEACHMENT, 

who  punishable  hy,  and  to  what  extent,  361-363. 

whether  pardonable,  710. 
IMPLEMENT, 

legal  meaning  of  Iho  word,  197. 

game-cock,  not,  131. 
DUPLICATION, 

when  remedy  derived  by,  150. 
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IMPLIED  POWERS, 

may  arise  out  of  statutes,  83. 
IMPLIED  REPEAL, 

of  statutes,  91  et  teq. 
niPOSTUBE.  (See  .Religious  Ihpostukb.) 

IMFRISOMMENT,    (See  False  Imprisokubrt.) 

a  lighter  punisliment  than  wliippiag,  103. 

daj  of  sentence  included  in  term  of,  1S3. 

and  fine,  as  punishment  for  miaderoeanor,  626-828. 
"IN"  A  BUILDING, 

when  a  chimney  is,  131. 
INCAPACITY  OF -MIND.    (See  Imbahitt.) 
INCEST, 

whether  indictable,  379. 

nhere  mistake  of  the  person,  247  a. 

coDvictiDn  for,  on  indictment  for  rape  on  daughter,  638. 
INCONVENIENCE, 

statutes  construed  to  aToid,  66. 
INDECENT  EXFOSURK    (See  Exfosdbb  ow  FEasoK.) 
INDIANA, 

common  law  in,  15,  4S. 
INDIAN  TERRITORY, 

whether  the  United  Stales  or  a  State  has  jurisdiction  over,  60S: 
INDICTABLE,  (See  Act  — Intkst,  8tc.) 

all  public  things  which  statutes  forbid,  84,  8S,  349. 
INDICTMENT,    (See  Against  tbe  Form  of  thb  Statute.) 

may  cover,  conjunctively,  negatiTe  clauses  of  the  statute,  148,  535.  » 

Buffinent,  if  it  shows  an  ofience,  148. 

may  be  against  husband  and  wife  jointly,  381. 

exceptions  to  the  last  proposition,  SSS. 

civil  soit  will  not  bar,  327,  328. 

duty  of  private  persons  to  procure,  329,  899,  388. 

how  drawn,  in  reference  to  the  two  sorts  of  principals,  456. 

how,  against  procurer  of  treason,  481,  482. 

against  procurer  of  misdemeanor,  483. 

in  attempts,  the  adviser  and  the  one  who  undertakes  and  &ils, 
joined,  528. 

not  join  accessory  before  and  principal,  in  felony,  B28. 

on  statute  against  receiving  stolen  goods,  535. 

how,  when  joint,  and  the  evidence  shows  offences  several,  541. 

against  several  persons,  conviction  of  one,  641. 

Ibr  felony,  whether  conviction  for  misdemeanor,  643  et  teq. 

for  misdemeanor,  and  a  felony  proved,  549-G51. 

enrplusage  in,  does  not  vitiate,  547. 

word  "feloniously"  does  not,  547. 
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INDICTMENT,— «m/uitMii.  ' 

no  new,  aAer  an  acquittal,  6  58. 

peodencf  of  one,  no  bar  to  another,  659. 

defectiT<!,  e6ect  on  second  prosecalioD,  663. 

effect  of  quasliing  a  Talid,  6S5. 
"  INFAMOUS  CRIME," 

meaning  of  the  words,  70. 

what  is,  644. 
INFANCY, 

a«  ao  excDK  for  crime,  283-266. 

(See  Analytical  Iddbz,  c  21.) 
INFANT, 

legal  meaning  of  the  word — age  of  majori^,  283. 

twelve  years  —  ten  years — fourteen  years,  411. 

hoy  under  fourteen,  not  assault  with  intent  to  c<Hnmit  rape,  51 7. 

not  within  general  words  of  a  statute  creating  an  offence,  80. 
INFECTED  PERSON, 

not  taken  into  the  public  way,  S73. 
INFORMATION.    (See  Ceimdjal  Ikfobmation.)  ' 
ffiJURY, 

need  not  be  actual,  to  nuuntm  indictment,  SSO,  SSS. 
INJUSTICE, 

statutes  construed  to  avoid,  66. 
INN, 

legal  meaning  of  the  word,  180. 

disorderly,  indictable,  S81. 
INNKEEPER, 

when  indictable  for  not  entertaining  traveller,  393. 
INNOCENT  AGENT, 

what  is,  246. 

whether  court  is,  417. 

employer  of,  is  a  principal,  458. 

act  by,  triable  where  done,  656. 
INSANE  PERSON, 

not  within  general  words  of  statute  creating  offence,  80. 

employer  of,  guilty  as  principal,  458. 
INSANITY, 

and  other  mental  incapacity,  as  a  defence,  287-297. 
(See  Analytical  Indkx,  c  22.) 

produced  fay  dmnkenuess,  803,  304. 

its  effect,  in  subject  of  rape,  343. 
INSOLENCE, 

by  stave  to  white  man,  indictable  under  the  common  law  of  slavery,  737. 
INSTRUMENT, 

legal  meaning  of  the  word,  192,  197, 
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"fsSTRUMENT,  ARMS,"  &c. 

B  writing  u  not,  1S2. 
INTENT,  (See  Crime  —  Legislative  MsAKUia.) 

most  coDCnr  with  the  act  to  make  a  crime  under  statute,  80. 
necessary  to  ooiutitDte  a  crime,  226-310. 
the  gener^  doctrine,  226-229  a. 

(See  Ahalttical  Index,  c.  14.) 
carelessness,  230-237. 

(See  ANALTTroAL  Ikdex,  c.  15.) 
ignorance  of  law  and  fact,  238-263. 

(See  Analytical  Index,  c.  16.) 
prodncing  an  unintended  reBult,  253  a-2SS. 

(See  Analttical  Index,  c.  17.) 
wlien  persons  act  in  combination,  264-269. 

(See  Anai-tticai,  Index,  c.  18.) 
Decesmty  and  compulsion,  270-275. 

(See  Amalyticai.  Index,  c.  19.) 
cOTerture,  276-282. 

(See  AiTaltticai.  Ihdex,  c  20.) 
infancy,  283-286. 

(See  Analttical  Index,  c.  21.) 
want  of  mentfd  ct^city,  28^-297. 

'  (See  Analytical  Index,  c  22.) 
drankensess,  298-305. 

(See  Analytical  Index,  c  23.) 
corporations,  306-SlO. 

(See  Analytical  Index,  c.  24.) 
most  concnr  with  act  in  point  of  time,  314,  487. 
doctrine  concerning,  applies'  to  lowest  as  well  as  highest  crime*,  355. 
why  not,  to  civil  suits,  395. 
may  be  less,  as  act  is  more  wicked,  G2l,  526. 
takes,  in  law,  the  locality  of  the  act,  566. 
not  ordinarily  work  forfeiture,  696,  703* 
INTERNATIONAL  LAW.    (See  Law  of  Nations.) 
INTERPRETATION  OP  STATUTES,      (See  Statutes  —  Mo dkkn 
Intebpketation  —  Words.) 
general  mles,  60-73  6. 

(See  Analytical  Index,  c.  8.) 
statutes  and  common  law  tt^ther,  74-88. 

(See  Analytical  Index,  c.  9.) 
repeal  of  statutes,  88  a-109. 

(See  Analytical  Ihdex,  c.  10.) 
elasticity  of  statutes,  110-147. 

(See  Analytical  Index,  c.  11.) 
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nrrEKPRETATlON  OF  STATUTES,— cOT/iatj«f. 

miscellaneous  pnDdples  of  interpretation,  147  a-IG5. 
(See  Anaittical  Index,  o.  12.) 

meaning  of  particular  wonb  and  phrasca,  lse-225. 
(See  Analytical  Index,  c.  13.) 

contemporaneoua  ua^e,  56. 
INTOXICATING  LIQUOR,     (See  8alh  of  iNToxiOATiNft  Lm'oR.) 

construction  of  statute  against  selling,  in  a  booth,  &c.  13fi. 
against  aeiling,  U6. 

when  seller  responsible  for  crimes  of  purchasers,  231. 

irife  may  be  proaecnted  for  unlawful  selliDg,  282. 

nbether  license  required  to  sell,  381. 

purchaser  from  seller  irithout  liceoso,  DOt  indictable,  464,  S3S. 

one  who  sells  as  agent,  is,  464. 

procurer  of  sale,  to  be  held  as  seller,  483,  4B4. 

persuading  another  to  sell,  not  indictable,  464,  S23. 

not,  conb«ct  to  sell,  528. 

guiltj-  as  common  seller,  and  of  specilic  sales,  534. 

where  more  defendants  than  one,  sentence  what,  639. 

afler  conriction  as  common  seller,  indictable  for  specific  sales,  690. 

specific  sales,  evidence  of  common  seller,  690. 

Rtatutes  providing  forfeitures  for  selling,  when  anconstitutiooal,  702, 
703. 
INTOXICATION.  (See  Drunkknnebs.) 


JACK.  -  (See  Stahdino  a  Jack.) 

JAU., 

is  dwelling-house,  and  house,  125, 166,  173. 
JAILER, 

when  commits  murder  hy  abusing  prisoner,  225.    - 
JEOPARDY, 

not  twice  in,  for  same  offence,  649-692. 

(See  Analttical  Ikdex,  c.  47.) 

■eparato  penalties  enforced  in  several  proceedings  for  one  offence,  t 
JEWELRY, 

legal  meaning  of  the  word,  222. 
JUDGE,  (See  Dicta.) 

qualifications  of,  40,  42. 

jurisdiction  to  decide  as  to  the  divine  law,  54. 

should  concur  in  the  policy  of  statutes,  143. 

how  punishable,  362. 

trial  broken  off  by  sickness  of,  667. 
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JUDGMENT,  (See  Skhtenok  —  Abbxst  OT_Jui>aMXNT — Ebsomxocb 

SXKTKIfCZ.) 

c&nnot  be  rendered  on  a  repealed  Btatota,  103. 
JUDICIAL  OFFICER,  (See  Oiticm.) 

when  not  indictable  or  suable,  360,  362.    • 
■JUDICIAL  PROCEDURE, 

ttatatea  regulating,  applj  to  past  tranuctioiu,  66  a. 
JDBISDICnON, 

no  conviciiDii  iritlion^  M8. 
JUEI8PEUDENCE,  (See  Lat.) 

the  MHnce  and  natore  of,  a-S  e. 

(See  Analytical  Indix,  e.  1.) 

difference  in  tbe  varioos  ^Btema  of,  6  fi,  36  a. 
JUBOE, 

not  pnniahable,  862, 

peitonating,  indictable,  SGS. 

preventing  attendance  of,  indictable,  865> 

person  infamoiu  cannot  be,  646. 

effect  of  withdrairing  a,  G60. 

trial  broken  off  bj  sicknen  of,  667. 

eBcapeB,  found  incompetent,  &c.,  bow  second  trial,  670,  670  a. 
JURY, 

not  to  be  instructed  in  abstract  doctrines,  S91. 

attempts  to  inflneoee,  indictable,  Sfffi. 

in  some  States,  awe  as  punishment,  933. 

effect,  on  second  trial,  of  inabilitj  tn  agree,  6ST,  668. 
discharge  by  court,  officer,  &c.,  669,  670. 
canse  tried  bj  too  few,  not  sworn,  be,  670. 
ground  of  challenge  discovered,  S70. 
discharge,  with  prisoner'a  consent,  673. 
JUSTICE.  (See  Ditimk  Law.) 

JUSTICE  OF  THE  PEACE,    (See  Judicial  OFricsR.) 

judgment  bj,  as  barring  proeecutioD  in  higber  court,  666. 

£. 
KEYS, 

may  be  instmments  of  bonsebrei^iiig  or  not,  197. 
KIDNAPPING, 

indictable,  410. 

Uassacbusetls  statute  against,  bow,  144. 
KILTY'S  REPORT  OF  STATUTES, 

note  conceming,  15,  note  Maryland. 
KING, 

of  England,  not  punishable,  361. 
VOL.1.  'fi       •  [9011 
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LAKES, 

wbetlier  mlliii)  conntiea,  607. 
LABCBNY,     (See  Gravid  Labcemt  —  Petit  IiAbcekt — Steal — 
Pbivatklt.) 
how  defined,  SSI,  419. 
^;gTaf4ted,  and  stBtatorj-,  419. 
pnTale,  what  it  it,  135. 
fiom  ptMt«ffice,  wIieB  cmunitted,  318. 
from  specified  pUcea,  conotmctioD  of  itatatet  against,  142. 
meaning  of  the  wonli "  goods  and  chattels,"  in  statotes  agaimt,  819, 

220. 
Dot  committed  b;  carelees  treapav,  233. 
how  excmed  by  ignorance  of  law,  240.    - 
miut  be  two  intenti,  251. 

how,  when  fiwd  if  taken  to  preurre  one's  Uft,  S72. 
when  dmnkenneaa  excuaei,  299. 

intent  to  steal  and  trespaM  must  concur  in  pcant  of  time,  314. 
C(»nnutted,  of  a  thing  of  smallest  value,  321. 
ia  a  private  wrong,  325. 

not  committed  when  owner  consents  to  taUng,  343. 
when  owner  puiposelj''  exposes  propertj,  344,  345. 
property  delivered  to  the  tUef,  345. 
wbetheT  can  be  of  lost  goods,  419,  note, 
whether  conmutted  of  uboee  in  action,  428. 
not  by  taking  nse  of  a  thii^,  429. 
reqnires  physcal  force,  not  mental,  430. 

not  fraud,  431. 
parting  irith  property,  poesesnon,  431,  433. 
what  makes  principal  in,  461. 

accesMry  beibre  in,  473. 
dinded  into  grand  and  petit,  478. 

how  the  diitinctioD  in  this  coontrf,  478. 
attend  to  commit,  when,  thon^  the  larceny  impossible,  518. 
■oEcitaticai  to  coounit,  indictable,  62G. 
may  be  cooTicted  for,  on  proof  ctf'  bntj^ary,  &3G. 
indictment  aa  second  offence,  connctioa  as  first,  6SB. 
ccmTiction  for,  on  indictment  for  botglai;,  £39. 

less  value  than  charged,  540. 
gnnd  kiceny,  cooviction  of  petit,  540. 

linut  to  last  doctrine,  541,  548. 
goods  carried  into  several  counties,  562. 
receiving  stolen  goods,  not  larceny,  562. 
compound  larceny,  and  the  goods  taken  to  SLOthei  county,  563. 
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L  AECENY, — amiiftued. 

"  tmua  furnace,"  joint  larceny,  aa  to  the  county,  S63. 

in  one  Slate  or  country,  and  the  goods  carried  into  another,  505-599. 
(^See  ANALTTtCAL  Imdkz,  c  42.) 

by  aegr<3,  punishment  of,  ESI. 

disqnalifiei  from  being  a  witness,  SiS,  S4S.  a 

of  different  articles  at  same  time,  indictment  and  its  effect  686. 

conviction  in  one  coantf ,  when  ban  indictment  in  another,  686. 
LAW,  (See  FoBEiON  Law — Jur'isfbcdenck — Leoal  FsoicirLZB  — 
Leoal  Reasons — Leqa^'Reasoitiko — Legal  Decuions  — 
FoucT  07  TOR  Law — CoumoxLaw — Civil  Law — Csih- 
iKAi.  Law — DiTiME  Law — Leqal  Riohts — Leoal  Beme- 
i>ixB — Retbospectitb  Laws — Law  of  Natiokb  —  Scotch 
Law  —  loNORAKCB  of  Law  —  Leoaj.  Treatises  —  Law- 
Books— Lrcal  Uexobt.) 

ctndj  of,  general  view  of  the,  22  o-S!. 

(See  Amalttical  Ikdex,  c.  S.) 

practice  of  the,  84  b-ii. 

(See  Analttical  Index,  c  s.) 

origin  and  nature  of,  a,  et  leq. 

either  civil  or  criminal,  1. 

esaential  to  hnman  socie^,  3,  6. 

mnst  have  penalties,- 9. 

exists  before  govenunent,  i. 

not  changed  by  change  of  goremment,  4,  7, 16. 

all  law  not  enforced  by  the  courts,  S,  6,  8. 

different  meanioga  of  the  word,  8.  ^  ^ 

but  one  banning  to  human  law,  9.  V 

may  exist  withont  courts,  17,  SO. 

cannot  be  enforced  without  courts,  17. 

always  certain  and  known,  23,  S9. 

whether  a  science  or  not,  23  I,  33  sL 

conmsts  of  principles,  34-26,  29. 

should  be  stable,  27. 

is  progressive,  28. 

concents  either  the  right  or  the  remedy,  102. 

of  States  and  United  States  in  each  other's  tribanala,  6IS,  616. 
LAW-BOOKS,  (See  Books  — Leoal  Tbeatises.) 

kinds  and  classes  of,  33. 
LAW  OF  NATIONS, 

enforced  by  war,  7. 

all  nations  bonnd  by,  584. 

various  principles  of,  discussed,  568-616. 

(See  Analytical  Index,  c  43-44.)  ^  • 
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LAWYER, 

■hoold  have  &  legal  mind,  S3  J,  et>ef^  23.  tk 
LEAGTJS.  ,  (See  Marine  Leaouk.) 

LEASE, 

notons  tenninatian  of,  iodicbible,  1198. 
LEGAL  DECISIONS,  (See  Refosts— Legal  FBiKOmis.) 

their  effect^ 9,  24,  27,  28,  SO. 

modem  EDgliah,  of  othw  Statei,  of  United  States,  SI. 
LEGAL  MAXIMS.  (See  Uakucs-) 

LEGAL  UEMOSr, 

what  it  is,  11. 
LEGAL  MIND, 

what  ia,  S3  c,  tt  leq.,  38  n. 
LEGAL  PHfiASES, 

in  atatuteg,  how  conatrned,  70-72. 
LEGAL  PRINCIPLES,  (See  Law.) 

how  developed  and  diKoyered,  2S-S5,  n,  3S. 

different  kinds  of;  !6. 

are  enentiaUy  the  law,  S9. 

mn  through  all  nibjects,  87. 

importance  of  understandiog,  42. 

how  operate  on  eauh  other,  77. 
LEGAL  PROCESS,  (See  Fboceedinos.) 

how  justifies  a  wrongftil  act,  S7S. 

abuse  of,  indictable,  4S1. 
LEGAL  REASONING, 

,how  differs  from  legisladre,  339. 
LAjf^  REASONS,  (See  Mazius.) 

inherent  in  the  law,  S3 6. 
LEGAL  REMEDIES,        (See  Frocebdings.) 

distinguished  frcKn  legal  nghts,  102, 

no  private  vested  rights  in,  1<M. 

barred  by  repeal  of  statute,  lOS,  lOS. 

when  derived  by  implication,  S3. 

when  not,  150. 
LEGAL  RIGHTS,  (See  Law.) 

distinguished  from  legal  remedies,  102. 
LEGAL  TREATISES,      (See  Law-Books.) 

how  tar  authority,  S3,  S4. 

what  is  a  1^;al  treatise,  83. 

how  to  use  them,  36. 
LEGISLATION, 

bow  restrained  by  constitntions,  51,  S2. 

,  by  the  divine  law,  53-C4  a. 
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LEGISLATIVE  CONTEMPTS, 

bow  panuKable,  3S2. 

wl^etlier  pudonable,  710, 
LEGISLATIVE  MEANING, 

detenniiLOB  the  interpretation  (^Btatntes,  63,.  110. 

presumed  to  be  such  u  the  common  law  rulei  of  interpretation 
indicate,  63. 

general  rules  to  determine  the,  65-73. 

gathered  from  the  words,  ISJ. 

governs  tLe  constnictioQ  of  statutes,  U9. 
LEGISLATOR, 

how  punishable  for  miscondact,  361,  362> 
LEVYING  WAR.  (See  Tbbasow.) 

LEWDNESS,    (See  Hocbb  ok  III  Faxes— BikVDT-HouSB.) 

gross  and  open,  indictable,  379. 
LIBEL,        (See  Obscbne  Libilb — Vxkbai.  Slakdxk.) 

pnbliahing,  indictable,  400. 
wfa7,436,  513. 

whether  offence  to  have,  with  intent,  313. 

attempt  to  publish,  indictable,  523. 

defence  bf  showing  the  truth  of,  232,  245, 48S. 
not  lus  oiia  negligence,  239. 

criminal  liabilitj'  for,  when  published  bj  seirant,  237. 

when  justifiable  on  account  of  mistake  of  facts,  245. 

how  words  of,  to  be  construed,  245. 

on  foreign  prince  or  officer,  indictable,  870. 

charge  need  not  be  fal9e»436. 
•         reason  whj,  indictable,  436. 

on  indictment  for  printing  and  pnblislung,  conviction  publishing,  540. 

in  what  conntf  indictable,  556,  Sed,  C64,  577. 

depositing  letter  containing,  &S4. 

where  one  who  procures  ibi  publication  indictable,  560. 

by  agent,  tihe  principal  out  of  the  conntrjr,  677. 

effect  of  pardon  on  action  for,  714. 
LIBERAL  INTEEPRETATION, 

what  it  is,  112. 

when  followed,  113,  114. 

sometimes  applied  to  criminal  statutes,  117, 

of  criminal  statntes,  in  favor  of  defendants,  139. 
LIBERTY, 

provimons  favoring,  constmed  liberallT-,  117. 
LICENSE, 

abuse  of,  as  to  treipasa,  &c,  314. 
UCENSELAWa    (See  LrroxiCATDrQ  Liquor.) 
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LIFE, 

whether  a  man  vb»j  prefer  hit  own,  to  anothei'a,  S7S  and  note. 
"LIFE   OR  LIMB," 

meaiuDg  of  Uie  wordi,  656. 
LIMITATIONS, 

statute*  of,  not  run  agaiiut  the  State,  S6  c. 
LIMITATIONS   OF   SUITS, 

nutter  of  natoral  jostice,  26. 
LIQUOR  LAWS.    (See  Ixtoiicatiko  Liqooe.) 
LITIGATION, 

Btatutei  consbned  ao  u  to  prevent,  66. 
LOADED   ARMS,  (See  Abhb.) 

legal  meaning  of  the  words,  199,  619. 
"  LOAF  8DGAR,- 

meaning  of  the  word*  in  a  atatnte,  69. 
LOCAL, 

meaning  of  the  term,  662. 
LOCAL   CUSTOM.  (See  Custov.) 

LOCALITY   OF   CRIMES,    (See  Cbime.) 

u  to  territorial  diTinoiu  witlun  the  State,  S63-86T. 
(See  Analtticai.  Indxx,  c.  41.) 

aB  to  the  seTeial  States,  the.  United  States,  and  foreign  natioDB,  indi- 
Tidnallj,  and  in  their  relation*  to  one  another,  S6S-618. 
(See  Analtitcai.  Index,  c  43^4.) 

statutei  not  extend  be;ond  the  countir,  66. 

rale  when  a  conn^  ia  dirided,  86. 

■tatnlei  which  detennine  the  county  in  which,  liberallf  constroed,  II T. 

crime  b7  itatDte  mnit  be  proved  in  conn^  where  committed,  134.    . 

seeuritiei  inned  in  foreign  States,  within  the  meaning  of  oar  itatatai, 
S04. 
LODGERS, 

whether  their  roonu  are  wparate  dwelling-hottMi,  172. 
LODGING-HOUSE, 

not  an  inn,  180. 
LORD'S  DAT, 

construction  of  itatnte  against  violating,  145, 149. 

whether  pro&nation  of,  indictable  at  comrooB  law,  378. 
LOTTERIES, 

the  constitutionalitj  of  statutes  regulating,  876  a. 
LOTTERY  TICKETS,    (See  Matkrlalb  ron  Lottekt.) 

meaning  of  statute  conceniiDg,  1S3. 

a  quarter  ticket  is  a  lotterT-  ticket,  137. 
LOUISIANA, 

its  unwritten  law,  what,  14,  16. 
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LOWER  AfllMALS, 

injuriea  to,  not  indictable,  433. 
trtatutoiy  exception^  439. 
LUNACT.  (See  Inbahitt.) 

M. 

MAGISTRATE,  (See  OFFtcKB.) 

tow  puniahablo,  360-363. 

how  escnsed  \>j  ignorance  of  Uw,  240. 

disobedience  to  order  of,  indictable,  390. 
MAGNITUDE.  (See  Shall  Tfluiae.} 

MAIL.  (See  Robbinq  the  Mau.) 

MAIM— MAIMING,  (See  Math  km.) 

meaning  of  tbe  word,  194. 

implies  pennanent  injuij,  192,  194. 
MAINE  LAW.  (See  Imioxicatino  Liqcob.) 

«MAINTAIN," 

meaning  o^  in  statntei  about  slav^  136. 
MAINTENANCE,  ^ 

what — indictable,  401 . 

not  conmitted  when  mistake  <J  &cl8,  244. 

punishment  of,  627,  note. 
MALICE  —  MALICIOUS, 

meaning  c^  the  word,  261,  S63. 

malice  uther  axprew  or  implied,  369. 
MALICE  AFORETHOUGHT, 

meaning  of  the  words,  268. 
HAUCIOUS  MISCHIEF, 

bow  deCned  —  indictable,  ^20,  421. 

damage  to  real  estate,  421,  427, 


bow,  hy  injories  to  the  bwer  animals,  439. 

conviction  for,  on  proof  of  larcenj,  536. 
MALICIOUS  WOUNDING, 

interpretation  of  the  English  slatnte  concerning,  192. 
MALPRACTICE, 

of  phyncian,  indictable,  413. 
MANIFEST, 

of  cargo,  not  vnless  tme,  127.       • 
MANSION-HOUSE, 

in  law,  what  is,  164-172. 
MANSLAUGHTER,  (See  Homigidb.) 

has  principals  second  degree,  477. 
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MANSLAUGHTER,  —  <witfnti«t 

has  no  acceesories  before,  477. 

has  accessories  after,  492. 

may  be  cooviction  for,  on  proof  <^  murder,  SS6. 
on  indictmeDt  tor  maimer,  S38. 
otherwise  when  no  jerisdiction  in  the  court,  548. 

indicted  for,  convicted  of  asmolt  and  battery,  MG. 
MABINE  LEAGT7E, 

what  is,  971, 

territorial  jurisdictioa  extends,  671. 

of  sea  from  ehore,  not  in  connties,  flOS. 
MABINERS.  (Sob  WAKDEBiKa  Uabinebs.) 

UARTTIME  JURISDICTION, 

what  it  embraces  locally,  609. 

power  c£  congress  ai  to,  609,  610. 
-     how,  within  the  body  of  a  county,  610. 
MARRIAGE,  (See  Forcible  MAiutuoiC.) 

brought  about  by  entic^nent,  heiress,  412. 

construetion  of  statute  about  scdemnizing,  13S. 

good,  though  celebrat^  contrary  to  direction  of  the  statate,  131. 

age  of  consent  to,  286. 

law  does  not  compel,  8S5. 
MARRIED  WOMEN, 

when  excused  for  crime,  %76-283. 

(See  Akalytical  Index,  c.  20.) 

not  always  within  general  words  of  slatnte  creating  an  offence,  80. 
MARTIAL  LAW, 

what  it  is,  48. 
MARYLAND, 

when  settled,  13. 

its  coounon  law,  what,  15  and  note. 
MASSACHUSETTS, 

when  settled,  IS. 

its  unwritten  law,  what,  15. 

equity  jurisdiction  in,  16. 
MASTER,  (See  Protcipal  aito  Aokmt.) 

when  criminally  liable  for  act  of  serrant,  231,  236,  837. 
MASTER  AND  SERVANT, 

view  of  the  criminal  law  relating  to,  723,  724. 
"MATERIALS  FOR  A  LOTTERY,"    (See  Lottkrt  Tickitb.) 

the  books  of  its  proceedings  are,  125. 
MATTER  (See  Destbuctive  Matteb.) 

MAXIMS, 

"  caveat  ett^tor"  8,  27. 
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MAXIMS,— continued. 

"etitanltTatione  legit,  eentU ipsa  lex"  29,  S35,  SS7,  544. 

"  exprano  wwu  est  exehmo  alterita^  150. 

"  aetvM  turn  faeit  reum  nisi  meni  mt  rta,"  227. 

"actui  me  invito  foetus,  nun  at  meui  aetut,"  227. 

"ignorantiajuTit  nonexeutal,"  238. 

"  ignorantia  Jiicti  exeutat,"  241. 

" de minimu  non  curat  lex"  330. 

(See  Shall  ImMas.) 

"  wi  jure  non  ranota  cauta  ud  proxima  tpectalur,"  S20. 

" qui  facit per  alium,facit per  se"  473,  note. 
"MAT," 

meaning  of  the  word,  in  statute,  IG4.- 
MATHEM,  (See  Maul) 

whU  it  18,194,942. 

no^  if  in  self-defence,  341. 

request  of  person  injured,  no  ije&nce,  342. 

committed  on  one'l  self,  indictable,  342,  S88. 

pnnishmeat  at  common  law  not  deotli,  622. 

may  be  of  alaTO,  inflicted  bj  master,  734. 
MEANING.  (See  Lboiblatitk  MeAhinq — iNTKKrfiBTATiON  of  Stat- 

TTES.) 

MEDICAL  PRESCHIPTION, 

whether  justifies  Twlalion  of  statute,  14S. 
MEDICINE, 

coDstniction  of  statutes  ^^nat  the  practice  of^  by  slaves,  146. 
MEETING.  (See  Public  MEEtrao.) 

MENTAL  FORCE, 

lAat  is,  407. 

phyncal  injuries  produced  by,  415-417. 

directed  against  property  rights,  430  ef  »eq, 
MENTAL  INCAPACITY.    (See  1n8ANITT.) 


whether  conspiracy  to  cooimt  felony  merges  in  felony  committed, 
551. 
BIESSUAGE, 

meaning  of  the  lem,  164. 
MILITARY  LAW, 

what  it  is,  47-49. 
MINISTER.  (See  Foreiom  Minibtkb.) 

MISDEMEANOR, 

what  is,  453. 

procnrers  of,  are  principals,  82. 

by  statute,  same  as  at  common  law,  65. 
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MISDEMEANOR, — eonHnued, 

created  by  eMate  oat  of  felony,  cannot  aftormrd  be  proeecnted  m 
felony,  100, 493. 

right  of  officer  to  arrest  one  trho  bos  conumtted,  819. 

DO  diitinctioii  between  priucipftb  (^the  first  and  second  decrees,  462. 

in  tbe  lighter,  persons  far  from  the  act  not  indictable,  463. 
encouraging,  not  indictable,  323. 

how  no  accessories  in,  iSS. 

accessory  before  the  flut  in,  483-48S. 

(See  Akaltticai.  Iitdbx,  c  86.) 

accessories  after  the  bet  in,  499,  GOO. 

attempt  to  'commit,  indictable,  fiSO,  526. 

CTCry  indictable  attempt  is,  528. 

whether  conTiction  for,  en  bad  indictment  for  felony,  547. 
on  good  indictment  for  felony,  643  et  leq, 

whetber  advantages  at  the  trial,  A4S,  S44. 

where  tie  proof  shows  a  felony,  649-551. 

same  act  is  not,  and  also  felony,  100,  498,  S51. 

committed  by  means  of  a  felony,  how  regarded,  5fil. 

where  aiders  in,  Br»  indictable,  5GD. 

how  punished,  6SS-680. 

constitadonsl  provisions  abont  twice  in  jeq[>ardy,  iriiethor  extend  to, 
6Se,  656  a. 

how  differs  from  felony,  where  a  wrong  convictioa,  676. 

acquittal  or  conviction,  how  affect  indictment  for  felony,  68S,  688. 
MISFEASANCE, 

not  different  in  principle  from  nonfeasance,  235,  308. 
MISPRISION, 

meaning  of  the  word,  and  general  view  of  the  law  erf*,  007-509. 
(See  AifALTTicAL  DiSEZ,  c  38.) 

what — indictable,  829,  338. 

doctrine  of,  not  apphcable  to  lowest  offences,  SS5. 

of  treason,  what,  825. 

under  act  of  congress,  497, 609. 

of  felony,  under  ditto,  509. 

anciently,  to  receive  stolen  goods  knowing  them  stolen,  493. 

every  felony  includes  a  misprision  of,  this  expired,  558. 
MISSOURI, 

the  common  law  in,  15  and  note,  45. 
MISTAKE, 

in  statute,  corrected  by  construction,  66  b. 

av<ndi  forfeitare,  when,  697. 
MODERN  INTERPEETATION, 

how  it  differs  fnnn  the  andent,  110. 
[910] 


,ab,G(X)glc 


ALPHASBUCAI.  ISDBX.  .  NE6 

MONEY, 

wlietber  gtx)ds  and  chattek  are,  219,  220. 

vhatitu,  182,221. 
"  MONTH,* 

meuung  of  the  word  in  statutes,  154. 
MORAZ^  (See  Public  Morals.) 

"MOULD,  PATTERN,  DIE," 

a  part  of  one,  u  a,  127. 
MOUNTEBANK'S  STAGE, 

erectton  of)  indictable,  381. 
MULATTO, 

I^al  meaning  of  tlie  word,  163. 

conrtrnction  of  Tennessee  Btatute  against  cohabiting  vith,  469. 
MUNICIPAL  COEPOEATION,  (See  Cobpokatiow.) 

how  created,  57. 

power  of  making  b^-laws,  ST. 

bf-laws  of,  when  vind,  and  who  bonod  by,  58. 

effect  (^sentence  ia  conrt  of,  as  barring  proaecotion,  SS8. 
MUKDER,  (See  Houicidb.)  ^ 

malice  in,  how  described  in  the  indictment,  363. 

on  indictment  fbr,  convictioD  for  manslaagbter,  538. 

otherwise,  where  no  jurisdiction  in  the  court,  S48. 

maj  be  convicted  in  either  d^p'ee,  S39. 

whether  the  act  of,  can  be  also  an  assault,  551. 
MUTE.  (See  SiAHDraa  Mutx.) 

N.  * 

NATURAL  JUSTICE.      (See  Ditike  Law.) 

NAVIGABLE  RIVERS,  (See  Rivm  — Pcblic  Wat— Ncisamce.) 

obstructions  of,  iojariea  lo,  neglect  to  repair,  indictable,  $M. 
NAVIGATION, 

statate  as  to  the  locali^  of  offcncea  committed  in  a  conne  of,  566. 
NECESSITT, 

what  wilt  take  vmy  the  criminal  qnalil^  from  an  act,  2T0-27S. 
(See  Akaltticax  Index,  c  19.) 

case  of,  excepted  out  of  the  operation  of  a  statute,  SO. 

whether  JQstifiei  selling  intoxicating  liquor  witbout  license,  146. 

prerents  forieitnre,  697. 
NEGATIVE  STATUTES,  (See  Statcteb.) 

what  they  are,  89. 

repeal  prior  laws,  90. 

how  construed,  90. 
NEGLECT,  (See  CARELESSMSSfl.) 

tnajr  create  criminal  liability,  313  a. 

indictable  in  county  where  act  ovg^  to  have  been  done,  556. 
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NEGBO,  (See  Fbee  Neoboes.) 

legal  meaniiig  of  the.  word,  1G2. 

Btatute  Bguiut  taking,  on  board  Bteamboata  vidiout  free  p^wra,  S44> 

construclioD  of  statute  against  cohabidng  frith,  1S4,  4SJt.* 
NEW  JERSEY, 

ita  conuDon  law,  what,  IS. 
NEW  QUESTION, 

in  the  law,  how  settled,  !S. 
NEWS.  (See  False  News.) 

NEW  TEIAL, 

Oannot  be  granted  the  prosecutor,  658,  665. 

how,  in  cases  of  iraud,  S78. 

granted  on  prayer  of  defendant,  676,  878. 

effect,  where  coaviclion  for  part,  666,  677. 
KEW  YORK, 

where  the  coantf  Uaes  mn,  607. 
NIGHT  TIME,  (See  Dattoce.) 

in  law,  what  is,  16S. 
NOISES,       ^ 

in  public  places,  indictable,  892. 

whereby  a  woman  auscarrieB,  398. 
NOL.  PROS., 

meaning  of  the  term,  659. 

as  to  the  Tisfatof,  and  its  effect,  659,  660,  663,  677. 
HON-CONFORMITT, 

tp  the  church,  indictable  in  England,  377. 
NON-FEASANCE, 

tame  principle  as  nusfeasance,  308. 
NON-USEK, 

does  not  repeal  a  statute,  S6,  66  c 
NOETU   CAROLINA, 

its  common  law,  what,  15. 
NOSE.  (See  Slit  the  Nobs.)  • 

NOTE.  (See  Pkoihbsobt  Note.) 

NOTICE, 

must  be  giren  a  defendant,  before  proceeding,  86. 
NOXIOUS  TRADES, 

indictable,  374,  392. 
NUISANCE,  (See  Pubuo  Wat.) 

iUostralionB  of —  indictable,  392. 

in  obstructing  riven,  indictable  though  navigation  on  die  whole  im< 
proved  by  it,  250. 

same,  of  a  road  —  wharf,  &c.,  250. 

may  be  too  small  to  be  indictable,  334. 

created  by  neglect,  indictable,  £31. 
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NUISANCE,  —  amtmued. 

created  by  servant,  231,  237. 

■when  corporation  indictable  for,  307-309. 

what  damage  party  miut  have  sustained  firom  a  public,  to  muntain  a 

civil  suit,  327. 
indictable  to  deaden  a  tree  on  publlo  lands,  348. 
how  many  it  must  affect,  85S. 
house  kept  in  filtbf  state,  &C.,  373. 

abaUble,  373. 
canjing  on  noxious  trade,  374,  393. 
procurer  of,  to  be  held  as  doer,  483, 
coniiction  for,  when  more  proved  than  charged,  536. 
abatable,  and  forfeitures  without  criminal  conviction,  6B3-703. 

(See  Analytioai.  Indez^  c  48.) 
liable  to  abatement,  97,  €94,  70O. 
being  erected,  not  abatable  till  complete  nuisance,  696. 
by  whom,  when,  and  how  abated,  700. 
abatement,  not  punighment  for  crime,  701. 
miut  be  abated  though  pardoned,  701. 

0. 

OBSC£N£  LIBEL,  (See  Libel.) 

prints  and  writings,  indictable,  379. 

attempt  to  publish,  indictable,  523. 
OBSCENE  PRINTS.    (See  OaacENK  Libel.) 
OBSCENE  WORDS,    (See  Vkkbal  Si^kdeb.) 

indictable,  879. 
OBSTRUCTING  OFFICER.    (See  Resistihq  Offices.) 
OBSTRUCTING  PROCESS.    (See  Rkbibtiko  Officer.) 
OBSTRUCTING  RIVERS.    (See  Navioablb  ItivMs— Kuibance— 

Public  Way.) 
OHIO, 

the  commota  law  in,  ]  5,  43. 
OCEAN,  (See  Hian  Seas.) 

blow  on,  ai)d  death  on  land,  SM,  6D0. 

homicide  on,  hy  one  on  land,  fiG6. 

when  one  receives  the  murderer  on  land,  6SI. 

no  territorial  jurisdiction  over,  570. 

except  to  A  mariiie  league  from  shore,  C71. 

Climes  committed  on,  556,  679,  S80. 

larceny  on,  and  goods  taken  to  land,  698. 

offences  on,  how  punished,  610,  Gil. 
ODIOUS, 

how  things  odious  in  the  law  r^;arded,  113, 114. 
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"  OF," 

rejected  from  statute  as  surplusage,  130. 
OFFENCE,  (See  Crime  — Small  THixaa.) 

low  coDsideFed  separately  from  the  pnnuAment,  95, 

when  chfuige  of,  repeals  prior  law,  100. 

laws  punishiag  second  or  third,  more  heavily  than  the  first,  346  a. 
OFFENSIVE  WEAPON, 

meaning  of  the  words,  300. 
OFFICE,  (See  Officeh.) 

public,  refusal  to  accept,  indictable,  354,  359. 

what  the  office  must  be,  354. 

taking  or  giving  a  rcirard  for,  indictable,  368. 
OFFICER,    (Sea  Judicial  Officeb — Eesistikg  Officer  —  Street 
Walker  —  Persosating  —  False  PEaeoif ating.) 

meaning  of  the  word  in  statutes,  131. 

one  out  of  office  is  not,  132. 

indictable  for  breach  of  duty,  and  whon,  S60~S63. 

de  jure  and  de  facto,  distinction  of,  S6S  a. 

piinciptea  growing  out  of  this  distinction,  363  a. 

indictable  for  not  serving  process,  &c.,  350. 

indictable  for  negl^nt  escapes,'  231,  234,  236. 
for  voluntary  eacaoe,  234. 

bow  excused  by  ignorance  of  law,  240. 

when  may  lull  a  Dian  relating  arrest,  319. 
-  personating  an,  indictable,  S65,'434. 

refusing  to  asast,  366. 

slanderiog,  assaulting,  &c.,  367. 

of  conrt,  preventing  attendance  of)  indictable,  3G5. 
OMISSION, 

act  of,  not  distinguishable  in  principle  froni  aci 
308. 

homicide  caused  by,  whether  indictable,  235. 
"  ON  COMPLAINT," 

meaning  of  the  words,  70. 
OPEN  INTERPRETATION, 

what  it  is,  112. 

when  followed,  113, 114. 

sometimes  applied  to  criminal  statutes,  117, 
OPEN  LEWDNESS.  (See  Lewdness,) 

"  OK," 

effect  of  the  word,  in  a  statute,  148. 

form  of  indictment  on  statute,  535. 

in  statute,  indictment  "  and,"  conviction  for  i)art,  540. 
OBDER,  (See  Public  Order  —  Magistrate,) 

for  payment  of  money,  what,  205-209,  213. 
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OBDER, — continued. 

comtmction  of  statule  concerning,  124. 

for  delivery  of  goods,  what,  205-209,  213. 

bank  check  is,  203. 

bill  of  exchange  is,  206. 

writing  shown  to  be,  by  extrinsic  proof,  209,  213. 
"  OTHER," 

effect  of  the  word  in  n  statnle,  147,  149. 
OUTHOUSE, 

mesning  of  the  term,  ITS. 

may  be  part  of  the  dwelling-house,  165,  169-171. 
of  the  bouse,  173. 

burning  dwelling-house  by  setting  fire  to,  231, 
OUTLAWRY, 

proceeding  of,  not  in  use  in  this  country,  641. 
OWLING, 

wbat,  whether  indictable,  890. 


PAPERS, 

circulating,  conceiTiing  the  merits  of  »  cause,  indictable,  36Jt. 
PARDON, 

what — general  view  of  the  law  of,  70Sa-71G. 

(See  Amalttioal  I>n>Kx,  c.  49.) 

of  principal,  how  affects  acceaeory,  469. 

of  one  offence,  effect  on  sentence  for  another,  63S. 

of  felony,  in  England,  when  conviction  wrong,  67C. 

of  nuisance,  it  is  still  abatable,  701. 
PARENT  AND  CHILD, 

general  view  of  the  criminal  law  relating  to,  717-720. 
(See  Analtticai.  Ikdex,  c.  .tO.) 
PARI  ^UTERIA, 

rule,  in  interpreting  statutes,  66,  76,  94,  96. 
PARISHES, 

indictable,  for  non-repair  of  pnbLc  ways,  307, 
PARTY, 

trial  broken  off  by  sickness  of,  667. 
PASSING, 

legal  meaning  of  the  word,  187. 
PASSPORTS, 

violations  of,  indictable,  370. 
PAUPERS, 

English  laws  concerning,  not  received  in  tins  comitry,  SS4. 
PEACE, 

'  breaches  of,  indictable,  393,  400,  409,  436. 
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FEACE,— continued. 

libels  (end  to  breach  oT,  513. 

Btiretiea  for,  part  of  tbe  sentence  fbr  misdemeanw,  630. 
PEDDLER,  (See  FxDDLma.) 

whoUa,  126. 
PEDDLING,  (See  Pkodleb.) 

conXmction  of  Indiaiut  «Utate,  89,  note. 
PENAL  ACTION,  (See  Pkkai-ties.) 

whether  vife  liable  in  —  how,  of  husbaDd,  £83- 

whether  coraponDding,  indictable,  503. 

jadgmont  in,  what,  638,  639. 

conatitutional    proviuon  aboat  twice  in   jeopudy  not  extern 
656. 

may  be  pardoned,  70S,  709. 
PENAL  STATUTES, 

strictlj  cooitrued,  118, 114. 

not  in  all  respects,  117. 
PENALTIES,    (See  Penal  Action— Punishment.) 

need  not  be,  in  a  statute,  to  make  the  Tiolation  indictaUe,  84. 

several,  ma^  be  inflicted  for  the  same  thing,  9.7-99. 
sad  in  several  suits,  S91. 

otatates  which  create,  strictly  constraed,  114. 

clauwa  exempting,  liberally,  117. 
PENDENCY,  (See  Pbocbedinos.) 

cJ  proceed!  DgB,  no  bar  to  tVeih  ones,  669. 
PEKJDRT, 

and  subornation  of  perjury,  indictable,  86S. 
why,  435,  613. 

a  species  of  attempt,  316. 

committed,  though  the  tesUmony  believed  ftlse  is  really  true,  SI 

whether,  committed  by  a  mere  reckless  swearing,  233. 

construction  of  U.  S.  Stat,  concerning,  79. 

that  produces  conviction  in  a  capital  case,  how  viewed,  417. 

punishment  of,  62fi,  638. 

disqualifies  to  be  a  witness,  646,  646. 
"  PERSON." 

word,  may  include  the  State,  or  a  corporation,  128. 
"PERSONAL  GOODS," 

meaning  of  the  words,  126,  219. 
"PERSONATING,"    (See  False  Personatixo— OrriczR.) 

whether  person  must  be  living. —  have  lived,  519. 
PERSON  OF  COLOR, 

legal  meaning  of  the  word,  162. 
"PERSUADING  TO  ENLIST," 

meaning  of  the  words,  138. 
[916] 


Di.itradb,  Google 


ALFHABEnOAI.  DTDES.  PC 

PETIT  LAKCENT,  (See  Lakcejy.) 

what  it  IB,  4T8. 

felon}'  —  punishmeDt  not  death,  478,  683. 

DO  accessories,  479. 

accessory  aftar,  not  punishable,  479. 

whipping  for,  627,  628. 

whether  diaqnalifiea  to  be  a  iritnesa,  645,  646. 
PETIT  TREASON, 

what — unknown  in  this  conntiy,  480,  5S0. 

how,  aa  to  acceseoriea,  468. 
PHYSICAL  ELEMENTS, 

injuries  produced  b^  means  of,  indictable,  413. 
PHYSICAL  FORCE, 

what  is,  407. 

all  injuries  to  the  person  by,  indictable,  409,  413. 

directed  againat  property  rights,  425  et  seq. 
PHYSICIAN, 

when  indictable  for  homicide,  230  and  note,  235. 
for  malpractice,  413. 
PICKPOCKET, 

whether  there  must  be  anj'  thing  in  the  pocket,  518  a. 
PILLORY, 

standing  in,  as  a  punishment,  627,  628. 
PIBACY, 

common  right  of  nations  to  punish,  580. 

capture  of  vessel  supposed,  through  mistake,  to  be  piratical,  244. 

conviction ~in  one  country  ban  prosecution  in  another,  654. 
PIRATICAL  AGGRESSIONS, 

when  forfeiture  follows,  698. 
PLANTATION, 

legal  meaning  of  the  word,  182. 
PLAINTIFFS, 

must  be  free  from  blame,  6. 

entitled  to  complain,  6. 
PLEA— PLEAD, 

meaning  of,  659. 
PLURAL  NUMBER, 

in  a  statute,  may  include  the  angular,  128. 
POISON, 

whether  must  be  in  form  capable  of  poisoning,  519. 

no  attempt,  when  sobstance  not  poisonous,  517. 
POLICY  OF  THE  LAW, 

may  control  interpretation  of  Statutes,  140. 
POLYGAMY, 

whether  indictable,  379. 
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TOL^GAMY,— continued. 

consiructioD  of  English  statute  aguost,  139. 
POPULATION, 

and  growth  of,  how  the  ]kw  protects,  385-S88. 
PORTS, 

of  foreign  countries,  crimes  committed  in  Tessels  witluD,  JI79. 
POSSESSION,  ' 

of  a  thing,  irith  intent  to  commit  crime  mth  it,  whether  indicta- 
ble, 312. 

is  evidence  of  procuring,  812- 
PRACTICE, 

effect  of,  on  statutory,  interpretation,  163, 151. 
PREAMBLE, 

of  a  statute,  how  far  controls^te  intOTpretation,  63,  6f . 
PRECEDENTS.  (See  Leiji.l  DECieiONB.) 

PREPOSITIONS, 

one  substituted  by  conitruction  for  another,  130. 

in  statnte,  rejected  as  surplusage,  130. 
PRINCIPAL,        (See  Principal  and  Accbbsory.) 

in  crime,  who  is,  474,  475. 

general  view  of  the  law  concerning,  454-465. 

(See  AiiALTTicAL  Index,  c.  35.) 

every  one  present  la,  82,  85. 

rule  applies  to  statutes,  82. 

may  be  also  accessory,  4S7. 

on  indictment,  conviction  cannot  be  as  accessory,  542. 

crime  committed  by  ^eut,  where  indicted,  560,  561. 

of  the  first  d^ree,  meaning  of  the  term,  4S5,  456. 

distinction  animportant,  45S. 

how  of  the  second  degree,  455,  456. 
PRINCIPAL  AND  ACCESSORY,     (See  PaiNca-Ai.  — Acckssoey.) 

distinction  the  same  under  statutes^aii  at  common  law,  66. 

not  always  so,  87. 
PRINCIPAL  AND  AG5NT,    (Sea  Aoknt— Mabteb.) 

employer  of  another  to  commit  crime,  guilty,  264. 
PRINT.  (See  Odscehb  Libel.) 

PRINTING-PRESS, 

nota  tool,  I9T. 
PRISON, 

isahousc,  125,  166,  173. 
PRISON  BREACH, 

indictable,  364. 

how  far  wife  liable  who  aaaiila  hmband,  278. 

assisting  in,  whether  makes  accessory  af^er,  490, 491. 
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PRIVATEER, 

,   aggreanng  on  nation  not  commissioned  against,  591. 
«  PRIVATELY," 

meaniDft  of  tlie  word,  in  statute  aguast  stealing,  135. 
PRIVATE  EIGHTa      (See  Vbbtbd  Rightb.) 
PRIVATE  SATISFACTION,    (See  Compoundotq  Crime.) 

when  may  b«  taken  of  the  criminal,  504. 

effect  of  bond,  &c.  from  him,  G05. 
PRIVATE  STATUTES, 

how  construed,  154. 
PRIVATE  WAT,  (See  Pcbuo  Wat.) 

obatructiou  of,  not  indictable,  SS8. 
PRIZE  FIGHT, 

indictable,  896. 

persons  present  and  coaotenanee,  indictable,  464. 
PROCEEDINGS,  (See  Leqal  Remediks — Pendbmct— Peosbcctiox.) 

may  be  several,  fbr  one  o&ence,  99. 

cannot  be  carried  on  under  a  repealed  Ian,  103. 

statutes  providing  snmmary  process  strictly  copstnied,  1 14. 
PROCEDURE,  (See  Jtisiciai.  Frocedcrb.) 

in  United  States  courts,  how  regnlated,  18. 
PROCURER,  (See  Peiscipal  akd  Acckssobt.) 

of  a  statutory  crime,  guilty  as  the  doer,  82. 
PROFANE  SWEARING, 

whether  indictable,  878. 
PROMISSORY  NOTE, 

what  is,  214. 

need  not  be  negotJable,  214. 

is  not  money,  221. 
,  meaning  of  the  word  as  aSe<jted  by  the  context,  304. 

whether  subject  of  larceny,  428. 
PROPERTY, 

men  do  as  they  will  with  their  own,  889. 

injnriea  to,  by  phyvcal  force,  426  et  teq. 

by  mental  and  moral  force,  429,  480  ti  seg.  , 

PROPHECIES, 

false  snA  pretended,  whether  indictable,  377. 
PROSECUTION,    (See  Prockkdimob— Jeopardy.) 

Mveral,  for  one  crime,  691. 
PROVISIONS.  (See  Unwholesomb  Food.) 

PUBERTY, 

legal  age  of,  286,411. 
PUBLIC, 

how  the  criminal  law  protects,  347-408  a. 

(See  Akalttical  Index,  c.  83.) 
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PDBLIC  CONVENIENCE, 

how  the  law  protects,  392,  898. 
PDBLIC  DUTY, 

all  disobedience  of,  todictable,  SBO. 
PUBLIC  EDUCATION, 

how  the  law  regards,  SS3,  S84. 
PUBLIC  HEALTH, 

irbatcver  tends  to  injure,  indictable,  873-873. 
PUBLIC  MEETING, 

disturbance  of,  indictable,  402. 
PUBLIC  MORALS, 

protected  by  the  criminal  law,  879-388. 

every  act  which  impairs,  indictable,  879^ 
PUBLIC  NUISANCE.  (See  NniBANot) 
PUBLIC  ORDEK, 

how  tho  law  protects,  aSl-iO!. 
PUBLIC  PLACE, 

k^al  meaning  of  the  words,  161. 
PUBLIC  KEVENUP,    (See  Rkvekub  Latb.) 

concern  of  general  government,  872. 
PUBLIC  SAFETY,  - 

how  the  law  protects,  892,  393. 
PUBLIC  SHOW, 

when  indictable,  381. 
PUBLIC  SQUARES, 

obstructions  of,  injuries  to,  neglect  to  i^;>air,  indictable,  392. 
PUBLIC  TRANQUILLITY, 

bow  the  law  protects,  394-lOS. 
PUBLIC  WAT,    (See  NciaANCB  — Navioable  ErraBS  —  Pbivate 
Wat.) 

neglect  to  repair,  indictable,  307,  SEl. 

obstruction  of,  indictable,  8S2. 

people  need  not  be  actually  injnred,  352. 

all  must  have  right  to  use  the  way,  863. 

^longing  to  a  town,  3G3. 

coqviction  for  not  repairing  one  street,  where  more  ttreets  proTed, 
536. 

neglect  to  repair,  in  what  county  indictable,  &&G. 

several  streets  out  of  repair,  indictment  as  to  one,  686. 
PUBLIC  WEALTH, 

how  the  law  protects,  366,  369-891. 
PUBLIC  WRONGS.  (See  Pubuc.) 

PUBLISHER, 

of  newspaper,  liable  criminally  for  its  contents,  237. 
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PUNISHMENT,  (See  PEKALXiaa.) 

general  Tien  of  the  lav  relating  to  the,  619-639. 
(See  Akaltttical  Index,  c  45.) 

and  oQeucn,  separable,  95.    . 

change  of,  rapeaU  old  law  in  that  particolar,  86. 

as  to  remedies  of  Oifierent  natures,  9T-99. 

belongs  to  the  remedj,  103. 

whether  may  be  changed  bj  statnte,  106-108. 

different  degrees  of  severity  of,  108. 

statates  crcftting,  strictly  constme'J,  114. 

clauses  exempting  from,  construed  liberally,  117. 

degrees  of  severity  of,  as  afiecting  the  construction  of  the  statute,  119. 

the  object  of,  228. 

where  statute  unconstitutional  as  increasing  the,  346. 

if  statute  does  not  provide,  disobedience  to  it  still  indictable,  8J,  349. 
so  civil  injury  suable,  849. 

matter  in  mitigation  and  aggravation  of,  G3S,  634. 

cmeland  unusual,  what— forbidden,  631. 

proTince  of  judge  and  jury  as  to,  633. 

taken  away  by  pardon,  713. 
PUT  OFF. 

legal  meaning  of  the  words,  183. 


QUARANTINE, 

laws  of,  on  what  principle,  375. 

disobedience  to  order  for  performing,  indictable,  3C0. 
QUASHING,  (See  Pendknct.) 

indictment,  effect  as  to  second  prosecution,  659,  665. 
"  QUICK  IVITH  CHILD," 

meaning  of  the  words,  886. 


RAILROAD  CORPORATIONS, 

may  bo  compelled  by  statute  to  have  cattle-guards  at  the  crossings, 
375  a,  nole. 
RAILROAD  PASSENGER  TICKET, 

is  a  chattel,  219. 
RAPE, 

what — indictable,  411. 

whomay  commit,  and  on  whom,  411. 
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RAPE,  —  continued. 

at  what  age  committed,  2SG. 

cannot  be,  irhere  woman  consents,  343. 

hoir,  content  obtained  hj  fraud,  34S. 
on  innne  woman,  343. 

not,  nor  attempt  to  commit,  by  boy  under  fonrtden,  OIT. 

attempt  to  commit,  when,  622. 

on  daughter,  conTiction  for  iocest,  &S8. 

indictment  of,  coDTiction  of  asmnlt  and  battery,  546. 

whctlier  the  act  of,  can  be  also  an  sisanlt,  GSl. 

punUbment  at  common  law,  not  death,  622. 
.  REAL  ESTATE, 

whether  the  sabject  of  malicious  mischief,  421. 

hovr  protected  by  the  criminal  Uw,  427. 
REASONING, 

natnre  of  the  procesB  of,  23  a,  et  leq. 
RECAPTURE, 

of  property,  the  right,  897. 
RECEIPT, 

for  money,  what,  217. 

for  goods,  wbat,  217. 

oral  evidence  to  show,  318. 
RECEIVING  STOLEN  GOODS.    (See  Stolzit  Goodb.) 
RECORDS, 

altering  or  connterfeitiDg,  indictable,  S65. 
REGBATING, 

what — whether  indictable,  991. 
EELIGION,  (See  Cheistianitt.) 

essential  to  society,  376. 

established  in  England,  not  this  country,  877. 
RELIGIOUS  IMPOSTURE, 

whether  indictable,  377. 
RELIGIOUS  MEETINGS, 

disturbance  of,  indictable,  402. 
REMEDIAL  STATUTES. 

liberally  constnied,  113,  114. 
REMEDIES.    (See  Lboai.  Rem k dibs  —  Hehbdial  StATCTSS.) 
REMOTE  CAUSES,        (See  Small  Thimoa.) 

rule  that  the  law  docs  not  regard,  S20. 
REPEAL  OF  STATUTE, 

when  it  takes  place,  88  a-101. 

(See  Analtticai.  Ikdbx,  c  10.) 

efiect  of  a  repeal,  102-109. 

(See  Analytical  Iiti>BX|  c.  10.) 
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REPORTED  CASES,    (See  AsjrDaKD  Casbb.) 

the,  Iiow  to  be  considered,  23  b,  et  stg.,  24  c-25,  27  a,  81  c,  66  e. 
REPORTS, 

of  leg&l  decimoQB,  SS,  34. 
REPUGNANCY, 

Btatutes  Tiud  for,  G&. 

but  not  preanmed,  66. 

ID  a  st&tnte,  to  prior  law,  repeals  it,  94-101. 
EEPDTATION, 

crimiiul  law  does  not  protect,  496. 
REQUEST, 

for  payment  of  money,  what,  212,  213. 

fordelirerj  of  goods,  what,  212,  213. 
RESCUE, 

of  prisoner,  indictable,  S64. 

of  goods,  864. 

whether  makes  accessoty  afjer,  364,  490,  491. 

persons  guilty  o^  who  do  not  aid  in  the  entire  act,  268. 
RESISTDJG  OFFICER,      (See  Opwceh.) 

indictable,  3G4,  365. 

when  obstnicliDg  coroner,  indictable,  484. 

intent  to  resist,  what,  249,  2S0. 

if,  has  no  warrantfimmaterial  that  the  defendant  did  not  know  it,  816. 

whether,  makes  acceieoiy  after,  491. 
RESISTING  PROCESS.    (See  Bxsistehq  Officer.) 
RETROSPECTIVE, 

statutes  not  construed  as  being,  66. 
RETROSPECTIVE  LAWS,    (See  Vbbtrd  Riohts.) 

bow  far  void,  S3. 
REVENUE  LAWS,  (See  Public  Revknoe.)    * 

how  construed,  69, 116. 

when  necesaity  excuses  violation  of,  273,  274,  697. 

enforced  by  forfeitures,  694. 

forfeiture  avraded  by  necessity,  &0.,  697. 
REVISION  OF   STATUTES, 

effect,  on  prior  law,  91,  92. 
REVOLT, 

attempts  to  escate,  against  ftxvigo  goreraments,  S70. 
REVOLUTION, 

does  not  change  the  law,  7. 
"RIGHT  OF  PROPERTY," 

means  legal  right,  186. 
RIOT, 

what — indictable,  396. 
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RIOT,  —•  continued. 

riotouB  conduct,  39S,  400. 

all  who  countenance,  indictable  as  principals,  264,  464. 

corporation  cannot  commit,  309. 

and  assault,  indictment  for,  conviction  for  assault,  fiSS. 
RIVER,  (See  Navigable  Rivers— Nn is ancb.) 

legal  moaniDg  of  the  word,  181. 
ROBBERY, 

wliat  —  indictable,  410. 

an  aggravated  larceny,  419. 

by  taking  money  to  desist  from  a  rape,  !9S. 

wbelber  marital  coercion  excuses,  S77,  279. 

what  does  not  amount  to  dding  anotlier  in,  S66. 

bow  fear  eaeential  in,  317. 

requires  physical  force  —  not  mental,  430. 

not,  to  compel  one  to  write  an  order  for  goods,  B17. 
nor  is  this  an  attempt  to  rob,  517. 

on  high  seas,  conviction  in  one  country  bars  prosecution  in  auotber, 
654. 

acquittal  of,  bars  indictment  for  larceny,  682. 

in  house,  and  burglary,  two  crimes  or  one,  688,  689. 
BOBBING  THE  UAIL, 

what  a  dangerous  weapon  within  tlie  statute  against,  198. 
ROGUES, 

how  punished,  389. 
ROMAN  LAW.  (See  Civil  Law.) 

BOUT, 

what — indictable,  395. 


SABBATH.  (See  Lord's  Day.) 

SAFE  CONDUCT, 

viotatioDS  of,  indictable,  370. 
SAFETY.  (See  Pdbuc  Safety.) 

SALE, 

■what,  of  free  negro  into  slavery,  141. 
SALE  OF  INTOXICATING  LIQUOR.  (See  Intoxicatiko  LiguoB.) 

concerning  the  cooatitutionality  of  statutes  regulating,  375  a,  702, 703. 
SAME   OFFENCE, 

what  is  the,  680-691. 

(See  Analytical  Index,  c.  47.) 
SCOLD.  (See  Common  Scold.) 

SCHOOLMASTER, 

whether  must  be  licensed,  333. 
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SCOTCH  LAW, 

source*  of  the,  9. 

bow  far  to  be  r^ftrded  in  cnmJii&l  matten  in  this  country,  50. 
SEA.  (See  Ockan.) 

S^EAMEN,  (See  Desertion.) 

deserting,  construction  of  itct  for  their  comniitnient,  133. 
SECOND  OFFENCE, 

laws  poniahing  iDore  beavitjr  tban  the  first,  346  a. 
SECONDS.  (See  DuELLUto.) 

SECRETARY  OP  LEGATION, 

carries  minist«riftl  dignit/,  688. 

not  reqwDsible  to  laws  of  the  country)  S88. 
"  SECURITY," 

for  money,  irhat  is  not,  132. 

what  is,  216,  note. 
SEDUCTION, 

when  indictable,  413. 
SELF,  (See  Mathek  —  Soicide.) 

what  injnriea  a  man  maj  inflict  on,  342,  S43,  388. 
SELF-DEFENCE,  (See  Defesck.) 

when  supposed  necessarj'  fixetciaeof,  through  mistake,  justifiable,  !43. 
"  SELL," 

a  slsTB,  what  it  is  not,  138. 
SELLING  WIFE.  (See  Wife.) 

SENTENCE,  (See  Judohent  —  Fabdoit — Ebbomsous  Se:)tbnce.) 

not  affected  by  repeal  of  the  statute,  1 03. 

day  of,  reckoned  as  part  of  the  term,  133. 

day  not  materia]  in,  152,  636. 

several  succesnTe  con-rictionB,  G3G. 

against  severel  defendants,  is  seTeral,  not  jmnt,  357. 

how,  in  penal  actions,  538,  53D. 

when  there  cannot  be  a  valid,  prisoner  not  in  jeopardy,  668-GIl. 
(See  Ahalttical  Ihdbx,  c  47.) 
SERVANT,  (See  Aobkt.) 

in  criminal  law,  who,  159. 

when  the  master  criminally  responrible  for  acts  of,  231,  236,  237. 

command  (^  master,  not  justify  his  crime,  275. 

when  neglect  to  supply  wi^  food,  indictable,  413. 
SET  FIRE  TO, 

l^al  meaning  of  the  words,  189. 
"  SBEEP," 

the  word  may  include  ewes  and  lambs,  138. 
SHERIFF,  (See  Office  —  Officek.) 

whether  indictable  for  act  of  deputy,  336. 
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"  SHIP  OB  VESSEL,"        (See  Vessel.) 

an  open  boat  is  Dot,  131. 
"  SHOOT  AT," 

meaniDga  of  the  words,  82,  5ld. 
SHOP, 

meaning  of  the  word,  179. 
SHOP  BREAKINGS, 

indictable  hy  etalnl«,  414. 
SHOW.  '     (See  Public  Show.) 

«  SHOW  FORTH  IN  EVIDENCE,"  (See  Evidence.) 

legal  metuing  of  the  woida,  187  a. 
SICK, 

iDJnriDg  one  who  is,  bj-  discharge  of  ggn,  409. 
SICKNESS, 

trial  broken  off  by,  how,  as  to  jeopardy,  667,  669. 
"  SIMILAR  PIECES," 

of  gold.  Sec.,  meaniDg  of  the  words,  129. 
SIMONY, 

indictable  in  England,  377. 
SINGULAR  NUMBER, 

the,  may  be  included  under  the  plural,  in  a  statute,  128. 
SLANDER,  (See  Vekdal  Slakder.) 

effect  of  pardon  on  action  for,  714. 
SLAVE,  (See  Fkee  Negro— Slavery.) 

manslanghter  of,  what  is,  70. 

conaLmctton  of  statutes  gainst  carrying  away,  &c.,  chained  with 
Clime,  70. 

white  person  accessory  to,  punished  as  white  person,  86. 

sale  of  his  services,  a  sale  of,  127. 

crime  of  maintaining  that  owners  have  no  right  to,  136. 

what  it  ie  to  sell,  127,  138. 

construction  of  act  of  Congress  against  importing,  141. 
statute  against  harboring,  &c.,  slarea,  141. 
trading  with,  85,  145. 
practising  medicine,  146. 

statutes  against  taking  on  board  steamboats  without  a  pass,  S44. 

permitting,  to  hire  time  —  constructionof  North  Carolinaslatute,  465. 

homicides  by,  what  court  tries  in  Tennessee,  648. 

enticing,  from  master,  in  what  county  indictable,  556, 
SLAVERY, 

view  of  the  criminal  law  relating  to,  727-745. 
(See  Analytical  Index,  c.  51.) 

selling  into,  as  a  punishment,  631. 

construction  of  statute  ag^nst  selling  into,  141. 
[926] 


Digitized  by  GtXlgle 


ItPHABSOTOAL  mDEr.  STA 

SUT  THE  NOSE,  • 

meuiiiif;  of  tlie  words,  195. 
SLITTING  THE  NOSTRILS, 

as  a  punuhment,  6!T,  026. 
SMALL  THINGS,      (See  Reuotb  Causeb.) 

law  does  not  regard,  S. 

carelessness  may  be  too  small  for  the  law  to  notice,  235. 

intent  may  bare  too  little  of  evil  to  make  die  uniDtended  act  indict- 
able, 2S9. 

mental  incapacity  may  t>o  too  sdtall  to  excuse,  288,  290. 

near  or  remote  cooBequcncee  of  an  act,  303. 

criminal  act  mast  be  sufficient  in  magnitude,  S20-324. 

general  statement  of  tbe  doctrine,  that  tbe  law  does  not  regard,  SZO- 
324. 

public  wrongs  may  be  too  Hm&Il  to  be  indictable,  350. 

offences  riewed  differently  according  to  degree  of  emutnity,  S55. 

how  mle  of,  ^tplies  to  larceny,  429. 

rule  of,  applied  to  different  degrees  of  criminality,  443,  444. 

doctrine  ot,  applied  to  the  interpretation  of  statutes,  465. 

accessory  after  in  petit  larceny,  not  punishable,  473. 

intent  of  one  must  sofficiently  concur  in  anodier's  act  to  charge  the 
former,  484. 

attempt,  may  be  too  small,  520. 

some  offences  too  small  to  haTfi  attempts,  323,  526. 
SMOKING  IN  THE  STREETS, 

meaning  of  by-laws  against,  124. 
SODOMY, 

what — indictable,  S80. 

ground  for  divorce,  380. 

solicitation  to,  indictable,  526. 
SOLDIERS.  (See  Wandebiko  SoldUbb.) 

SOLICITATION, 

an  indictable  attempt,  525,  526. 

of  chastity,  when  indictable,  379,  625,  526. 
SOUCITOR, 

to  crime,  in  what  county  indicted,  660,  661. 
SOUTH  CAROLINA, 

its  common  law,  what,  16. 
SOVEREIGNS.  (See  Fokeiqs  SovEHEiass.) 

SPECIFIC  PROVISIONS,     ' 


meaning  of  the  word,  198. 
"  STACK  OF  STRAW," 
what  is  Sot,  131. 
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"  STAGE,  PROCBSS,  OR  PROGRESS  OF  MAMUFACTUEE," 

wtiat  is,  127. 
STANDING  A  JACK, 

what  is,  1S9. 
STANDING  MUTE. 

common  I&w  forfatnre  for,  6<3.    ' 
STATE,  (See  Stateb.) 

not  traund  hy  statute  -without  esprew  wordi,  66  c,  86. 
Matutcs  of,  how  congtrued  bj  the  U.  S.  courts,  164. 
right  lo  appropriate  persoiu  to  its  ezclutdve  service,  614. 
courts  of,  not  administer  Uuited  States  laws,  66,  610. 
STATE  COURTS, 

not  presumed  to  have  authoritj  conferred  hy  XJ.  S.  statutes,  86. 
ao  power  to  administer  U.  S.  taws,  616. 
STATES,  (See  State.) 

the,  as  to  each  other,  and  foreign  nations,  601-603  a. 

(See  Ahalttical  Ihdrx,  c.  43.) 
and  United  States,  u  to  each  other,  604^616. 

(See  Analtticai.  Ihdbx,  c.  44.) 
STATUTE  OF  LIMITATIOHS.    (See  LimxATiOMa.) 
STATUTES,  (See  Interpbbtatiok  of  Staidteb — English  Stat- 
VTEB — Affirmative  Statutes — Neoative  Stat- 
DTBB — Teuporart  Statutes  —  Fokeioit  Statutes 
— Privatk  Statutes.) 
bow  &r  treated  of,  in  this  work,  44. 
must  not  be  unconstitutional,  61. 
unconBtitutional,  courts  pronounce  Toid,  SS. 
whether  good,  if  to  take  effect  on  approral  hy  the  peojde,  52  b. 
bow,  if  opposed  to  the  divine  law,  63,  54. 
ambiguity,  repugnance,  fraud,  66. 
b>         lapM  of  time  and  non-nser,  66. 
W  wheo  take  effect*  69. 

to  be  deemed  an  addition  to  the  common  law,  76. 
how  operate  upon  each  other,  and  the  commtm  law,  76. 
(me  ftatutoiy  provision  cuts  short  another,  78. 

enlarges  another,  79. 
common  law  cuts  short  statutorj  provimon,  80,  81, 664. 
extends  such  provision,  82,  63. 
is  contracted  and  expanded  hy,  84. 
what  comes  by,  the  same  as  hy  common  law,  85,  663. 
not  operate  out  of  the  country,  86. 
not  abrogate  common  law  by  implication,  66,  91,  92. 
when  repealed,  e9.-101. 
their  different  degrees  of  elastidty,  110,  119. 
directory,  and  effect  of,  151,  162.  * 
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STATUTES, — cotiiirtued. 

DOt  violated  nalea  the  intent  accompanied  the  act,  358. 

disobedience  to,  indictable,  84,  349. 

feloDf  created  bj,  bow  punished,  44S,  632. 

creating  felony,  how  constmed,  451. 

conitraed  u  to  rule  that  law  do^  not  regard  small  thingf,  465. 

accAoriea  in  felonj,  created  hy,  497. 

attempts  to  do  rtatntoiy  offence,  indict&ble,  nme  aa  common  law,  620. 

must  have  meaning — may  impliedly  anthorize  criminal  prosecution 
in  a  county  where  the  foil  offence  not  committed,  5G9. 

construed  as  subject  to  the  exceptions  required  by  intemationBl  (aw, 
fi84. 

for  pnnishii^  our  citizens  abroad,  how  construed,  581. 

that  woids  in  the  new,  tAke  the  meaning  of  the  old,  eci. 
STATUTORY  DISABILITY, 

effect  of  pardon  on,  719. 
STEAL,  (See  LABamrr.) 

dead  human  body,  S83. 
STOLEN  GOODS,  RECEIVING,  KNOWING  THEM  STOLEN, 

is  a  species  of  larceny,  419. 

no  offence  to  take  back  one's  own  stolen  goods,  4S9. 
how  another's,  493. 

statute  against,  lu>w  construed,  GS6. 

when  both  felony  and  misdemeanor,  G51. 

disqualifies  to  be  a  witness,  845,  846. 
STORE, 

meaning  of  Om  wtnd,  179. 
STOREHOUSE, 

meaning  of  the  word,  ITS. 
STREETS.  (See  SHOKme  m  ths  Streets.) 

STREET-WALKER, 

escape  of,  indictable,  500. 
STRICT  INTERPRETATION, 

whatitis,112. 

when  followed,  119, 114. 

what  it  implies,  116. 

does  not  nulliiy  other  rules,  120. 
"  STUDENT,-"  (See  Yam  Collboe.) 

meaning  of  the  word,  72. 
SUBJECT, 

of  the  government,  who  is,  in  a  statute,  128. 

who  natural  bom  subject,  1S3- 
SUBORNATION  OP  PERJURY, 

indictable,  3GG. 
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SUBORNATION  OF  PERJURY,— conrtnuei 

disqualifies  to  be  ft  witoess,  64S,  616. 
SUBSTANTIVE  CRIME, 

meftUing  of  the  t«rm,  491,  note. 

is  sometimes  but  an  attempt,  510,  611,  GIS. 
"  SUCH," 

ythtn  tlie  word  maj  be  disr^atded  in  a  statDtei  148.    ^ 
"  SUFFERED,"  ^ 

meaniDg  of  the  irord  in  a  itfttnte,  1S6. 
SUICIDE, 

unlawliil,  34!. 

is  felony  in  England,  387,  448.    ' 

how  here,  387. 

one  who  counsels  to,  how  and  when  gnil^,  4S9. 

forfdtare  for,  at  common  law,  S43. 
SUITS.  (See  ProbkoutiOKS.) 

SUMMARY  PROCESS, 

Btatntes  which  provide,  atrictiy  constnfed,  114. 
SURPLUSAGE, 

in  indictment,  msj  be  rejected,  93,  S47. 

in  a  statute,  how,  130,  185. 

of  intents,  not  Titiata,  249,  250. 
SWEARING.  (See  Fkosase  Sweakino.) 

SWINE, 

constructioa  of  statnle  agunst  their  going  at  largdt  I86> 


TAVERN, 

legal  meaning  of  the  word,  ISO. 
TAXES, 

omission  to  pay,  forfeits  property,  694. 
TEACHER  AND  PUPIL, 

view  of  the  criminal  law  relating  to,  732. 
TEMPORARY  STATUTE, 

effect  of  making  it  perpetnal,  100. 
TERM  OF  YEARS, 

legal  meaning  of  the  words,  324. 
TERRITORIAL  LIMITS, 

statutes  not  have  effect  beyond,  66  e,  S6,  576,  677 
TEXAS, 

its  unwritten  law  what,  14, 15  and  note. 
THEATRE, 

lights  of  audience  at,  402,  note. 
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THEFT  BOTF, 

what  it  is,  501. 
THREATENING  AN  OFFICER, 

what  is  not,  136. 
THREATENING  LETTERS, 

COiutrDction  of  Eagliih  Etatnte  conceraing,  139. 

indicta'ble  in  county  to  which  sent,  fiS6. 
THREATENING  NOTICE, 

request  to  post,  indictable,  52S. 
THREATS, 

resalting  in  deatli,  how  indictable,  ilG. 
TIME, 

its  effect  upon  a  statute,  56. 

when  material  in  a  statute,  152. 

how  computed  in  a  statute,  154  a. 

men  do  u  thej  will  with  their  own,  889. 

whether  act  and  iutept  most  concur  in,  269,  814,  487. 
TITLE, 

of  a  statute,  none  anciently,  63. 

how  far  controls  its  interpretation,  63. 

iajniies  to  proper^'  under  claim  o^  426. 
TOOL, 

l^al  meaning  of  the  word,  197. 
TOWN, 

indictable,  for  non-repair  of  public  ways,  307. 
TOWN  MEETINGS,  • 

distnrbaDce  of,  indictable,  402. 
TRADE, 

laws  concerning  esercise  of,  8S4. 
TRADING  WITH  SLAVE.  (See  Slave.) 
TRANSPORTATION, 

not  used  as  a  puoiiliment  in  this  country,  625. 
TREASON,  (See  Pktit  Trbason.) 

what — indictaBle,  357. 

either  against  States,  or  United  States,  807,-612. 

accessories  before  the  fact  in,  480-48!. 

(See  Analtticai.  Indrx,  c.  36.) 

accessories  after  the  fact  in,  82,  8S,  495-498. 

(See  Ahai-yiical  Indrx,  c.  36.) 

forfeitnre  and  other  like  conseqaeaces  of,  64(M!48. 
(See  Analtticai.  Index,  o.  46.) 

minnte  acts,  &c.,  of  levying  wart  indictable,  323. 

concealing  another's  trea«on,  323. 

(See  MisPBisioK.) 
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TREASON,— ctmriiHwii 

respoimlnlity  for  acta  of  co-consplraton,  2G8. 

not  punisliable  irlien  act  compelled,  271,  272, 

whether  marital  coerciou  excuses  wife  io,  277,  379. 

infant  may  commit,  284. 

corporation  cannot  commit,  SD9. 

a  species  of  attempt,  316,  S18. 

treasonable  purpose  need  not  succeed,  316. 

but  most  be  an  act  ent  in  its  nature,  318. 

yiened  as  the  heaviest  of  offences,  447. 

b  felony  also,  447,  447  a. 

no  diatiuctioii  between  prindpals  of  first  and  second  degrees  in,  462. 

in  violating  the  king's  companion,  constroction  of  the  statate,  465. 

construction  of  United  States  constitDtion  conceming,  497. 
the  State  constilutiouB,  4S8. 

nusprision  of,  anciently  treason,  now  misdemeanor,  1S07. 

whether  admib  of  indictable  attempta,  520,  GSS. 
TEEATY, 

is  a  law,  binding  on  the  courts,  58  b. 
mESPASS,  (See  Forciblr  TRBSPAse.) 

corporation  may  be  sued  in,  809. 

ab  initio,  where  Ucense  abused,  314. 

not  indictable  alone,  399. 

word,  sometimes  means  same  aa  misdemeanor,  430. 

• 

U. 

tmDERTAKING, 

^  payment  of  money,  what,  216. 
UKITED  STATES,    (See  Constitdtioh  of  Usitsd  States.) 
whether  has  a  common  law,  16-22,  612. 
procedure  in  its  tribunals,  18. 
courts  may  administer  the  State  law,  19. 
its  common  law  as  to  crimes,  20,  21.  * 

what  are  its  cnmiaal  courts,  20. 
places  ceded  to  the,  by  t^e  States,  32. 
its  boundaries,  S69-676. 

(See  Ahalttical  Ikdex,  c  42.) 
crimes  committed  beyond  its  limits,  676-588. 

(See  Analttical  Index,  c.  42.) 
exemptions  from  its  criminal  laws,  within  its  limits,  S84-S93. 

(See  Analytical  Index,  c.  43.) 
and  the  States,  as  to  each  other,  604-416. 

(See  Analttical  Ihsez,  c  44.) 
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UNITED  STATES,— cond'nuerf. 

crimeg,  where  triable,  as  to  its  internal  iliviiions,  61 7,  618. 

no  offence  agsintit,  without  a  atatnte,  16-22,  I>t2. 

same  act  oflence  against  both  it  and  a  State,  613,  655. 

its  right  to  appropriate  persons  to  its  exclusive  service,  614. 

coQris  of,  enforce  State  laws,  515,  516. 
UNITED  STATES  BANKRUPT  ACT.    (See  Bankrupt  Act.) 
UNLAWFUL  ASSEMBLY, 

what — indictable,  395. 

of  twelve  or  more  persons,  895. 
UNWHOLESOME  FOOD, 

providing,  indictable,  413. 

suppling,  to  prisoners  of  war,  370. 

indictable  to  moke  or  sell,  ST4. 
UTTER  — UTTERING,    (See  CotmTKBFKiTiKO  —  Forge nv.) 

legal  meaning  of  the  words,  185. 

when  wife  liable  for  uttering  base  coin,  37B. 


VAGABONDS, 

how  punished,  389. 
VAGRANCT,  (See  Wandbrikq  Marikrbs — Wanderixo  Soldiebs.) 

'    whether  indictable,  389. 
VAGRANT, 

entertuning,  not  indictable,  499. 
VARIANCE, 

what,  and  effect  of — pfosecnted  again,  681. 
VENUE,  (See  Jeoparst — Locality  of  Criub.) 

change  af,  567. 

wuvor,  Bsto,  657. 
VERBAL  OBSCENITY.    (See  Obscene  Worm.) 
VERBAL  SLANDER, 

sometimes  indictable,  867,  400. 
reason  why,  436, 
VERDICT,  -   (See  Defective  Verdict.) 

guilty  of  part,  not  guilty  of  residue,  how  now  trial,  476. 

gnil^  of  part,  silent  as  to  the  residue,  how,  677. 


navigating  rivers,  &c.,  statute  as  to  the  locality  of  offences,  5C6. 
crimes  committed  on  board,  579,  580. 
whether  foreign,  subject  to  our  laws,  590. 
VESTED  RIGHTS,    (See  Rethobpective  Laws.) 
not  divested  by  repeal  of  the  statute,  101. 
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TESTED  EIGHTS,— con(mB«f. 

nor  by  pardon,  708,  T09,  713. 

irhen  the  right  Test*,  709. 
VIRGINIA, 

when  settled,  13. 
TOTING, 

doDble,  indictable,  889. 


WAGES, 

of  laborers,  as  to  lam  regulating  884. 
WANDERING  MARINERS, 

whether  indictable,  389. 
WANDERING  SOLDIERS, 

whether  indictable,  889. 
WAREHOUSE, 

meaning  of  the  word,  17T, 
WARRANT, 

officer  indiclaUe  for  not  serring,  390. 

day  of  execution  in,  though  not  in  judgment,  68S. 

for  payment  of  monej,  what,  210,  211,  213. 

statute  not  confined  to  commercial  transactiont,  124. 

for  delivery  of  goods,  what,  310,  211,  218. 
WATER, 

indictable  to  make,  unwholesome,  374. 
WAT.        (SeePcBUO  Way  — Pkitatb Wat— Nuibamck.) 
WEAK, 

whether  the  criminal  law  protects  Uie,  408-40S. 
WEALTIL  .(See  Public  Wealth.) 

WEAPON.    (Seo  Dangerous  Wrapon  —  Deadly  Weapon — Con- 
cealed Weapon —  OppENeiVB  Weapok.) 
WEAPON  DRAWN, 

meaning  of  the  words,  201. 
WHAMPOA, 

whether  on  the  high  seas,  611. 
WHIPPING, 

aa  a  punishment,  G27,  6S8,  681. 
■  a  severer  pnnbhment  than  imprisonment,  108. 
WHITE  PERSON, 

living  with  negro  as  husband  or  wife,  134. 
WHITE  WOMAN, 

meaning  of  the  words,  162. 
WIFE,  (See  Cotkrtube.) 

selling  and  buying  a,  indictable,  3T9. 
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WILD  ANIMALS, 

whether  subjects  of  larceny,  428. 
'  WILFUL— WILFULLY. 

meaniDg  of  th»  word,  261,  262. 
WITCHCRAFT, 

what,  and  whether  indictable,  438. 
WITNESS,  (See  Evidence.) 

how  compelled  by  grand-jnry,  83. 
preTOBtJDg  attendance  of,  indictable,  869. 

why,  513. 
attempt  to  intimidate,  &c.,  S6S.  . 

keeping  back,  not  make  accessory  after,  490. 
incapaci^  of,  from  crime,  by  operation  of  law,  644-647. 

(See  AKAtTTicAi.  Indbx,  c  46.) 
incapacity  of,  remoTed  by  pardon,  114,  716. 
trial  bnAen  off  by  pickness  of,  669. 

by  not  being  acquainted  with  nature  of  an  oath,  669. 
"WOMAN,"  . 

girl  nnder  puberty  may  be  deemed,  127,  123. 
WOKDS,    (See  Intkbpretatioh  of  Statdte9 — Gemerai.  Words — 
Tbbbal  Slamdeb.) 
of  a  statute,  to  have  their  tme  intent,  62,  66,87, 110. 

how  contrdled  by  the  title  and  prgamble,  63, 64i 
mnst  all  have  some  meaning,  66. 
how  they  will  bend,  67,  111,  117. 
mnst  not  be  imported  into  a  statute,  67,  88. 
some  statutes  more  elastic  than  others,  110. 
of  judges,  how  to  be  undeiatood,  SO,  32. 
of  aatatnte,  to  hare  their  common  meaning;  68. 
exceptions,  69-72. 
one  substituted  for  another,  130. 
rejected  as  aorplusage,  135. 
not  to  be  too  far  departed  from,  144. 
when  expanded  by  conatmction,  147. 
how  specific,  control  genera],  181. 
controlled  by  the  context,  192,  204. 
WOUND  INFLICTED, 

what  i^  131. 
WOUND  —  WOUNDING, 

legal  meaning  of  the  word,  192. 
WRIT  OF  ERROR, 

whether  grantable  to  the  prosecutor,  664. 
'tie  effect,  664,  669. 
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YALE  COLLEGE,  (See  Stdbent.) 

BtatDto  Rgainst  pring  creUit  to  itudenti  in,  13 

"  TEAR,"  (See  Teem  of  Teaks.) 

meaning  of  the  word,  in  statates,  154. 
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